This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


Digitized  by 


Google 


r-:.-rr] 


■   ! 


,_.-CGL 


L:'^?;.?y 


V. 


n 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


N 


Digitized  by 


Google 


Digitized  by  VjOO^IC 

_        -  1 


k 


■p, 


.1. 


y 


REPORTS 


OF 


CASES  AT  LAW  AND  IN  EQUITY 


DETERMINED  BY  THE 


Supreme  Court 


OF  THE 


STATE  OF  lO^A. 

« 

MAY  lo,  TO  MAY  27,  1892. 


BY 
NATHANIEL  B.  RAYMOx>ID. 


VOL.  V. 

DEING  VOLUME  LXXXV.  OF  THE  SERIES. 


COLUMBIA,  MO.: 

E.  W.  STEPHENS,  PUBLISHER, 

1894. 


^\  "'    '^'  Digitized  by  Google 


Entered  according  to  act  of  Congress  in  the  year  1894,  for  the  State  of  Iowa, 

By  W.  M.  McFARLAND,  Sbcrbtary  of  State, 

In  the  office  of  •the  Librarian  of  Congrress,  Washington,  D.  C. 


(A 


C./ct.*.*^  //,  /^^^. 


Digitized  by 


Google         S 


A 


Judges  of  the  Supreme  Court 

DURING  THE  TIME  OF  THESE  REPORTS. 


OIFFORD  S.  ROBINSON,  Storm  Lake,  Chief  Justice. 
CHARLES  T.  GRANGER,  Waukon. 
JOSIAH  GIVEN,  Des  Moines. 
*  JAMES  H.  ROTHROCK,  Cedar  Rapids. 

L.  G.  KINNE,  Toledo. 


OPPICBRS  OP  THE  COURT. 

JOHN  Y.  STONE,  Glen  wood,  Attorney  General 
GILBERT  B.  PRAY,  Webster  City,  Clerk. 
l^ATHANIEL  B.  RAYMOND,  Des  Moines,  Reporter, 


Digitized  by 


Google 


JUDGES  OF  THE  COURTS 


PROM  WHICH  APPEALS  MAY  BE  TAKEN  TO  THE  SUPREME  COURT. 


DISTRICT  COURTS. 

First  District— Z.  M.  Casey,  Fort  Madison ;  James  D.  Smythe,  Burlington. 
Second  District—^.  L.  BuRTDN,  Ottumwa;    W.  I.  Babb,  Mt.  Pleasant; 

H.  C.  Traverse,  Bloomfield;  W.  D.  Tisdale,  Ottumwa. 
TAird  District— H.  M.  TowNER,  Corning;  W.  H.  Tedpord,  Corydon. 
Fourth  District — ScoTT  M.  Ladd,  Sheldon ;  Geo.  W.  Wakepield,  Sioux 

City;  F.  R.  Gaynor,  Le  Mars;  A.  Vak  Wagenen,  Rook  Rapids. 
Fifth  District — J.  H.  Hekderson,  Indianola;  A.  W.  Wilkinson,  Win- 

terset;   J.  H.  Appleqate,  Guthrie  Center. 
Sixth  District — D.  Ryan,  Newton ;  J.  Kelly  Johnson,  Oskaloosa ;  A.  R. 

Dewey,  Washington. 
Seventh    District — C.    M.    Waterman,    Davenport ;     W.   F.    Brannan, 

Muscatine ;  P.  B.  Wolpe,  Clinton ;  A.  J.  House,  Maquoketa. 
Eighth  District— m,  J.  Wade,  Iowa  City. 
Ninth  District — W.  F.  Conrad,  Calvin  P.  HOLMES,  STEPHEN  F.  Baluett, 

and  W.  A.  Spurrier,  Des  Moines. 
Tenth  District — JOHN  J.  Ney,  Independence;  FredO'Donnell,  Dubuque; 

J.  L.  Husted,  Waterloo. 
Eleventh  District— D.  R.  HiNDMAN,  Boone;  8.  M.  Weaver,  Iowa  Falls; 

Benjamin  P.  Birdsall,  Clarion. 
T-welfth  District— J OKif  C.  Sherwin,  Mason  City ;    Porter  W.   Burr, 

Charles  City. 
Thirteenth  District— W.  A.  HOYT,  Fayette;  L.  O.  Hatch,  McGregor. 
Fourteenth    District — GEORGE    H.    Carr,    "Emmetsburg ;     LoT   Thomas, 

Storm  Lake. 
Fifteenth  District— U.  E.  Deemer,  Red  Oak;  A.  B.  Thornell,  Sidney; 

Walter  I.  Smith,  Council  Bluffs;  N.  W.  Macy,  Harlan. 
Sixteenth  District — GEORGE  W.  Paine,  Carroll ;  C.  D.  GOLDSMITH,  Sac  City. 
Seventeenth  District — JOHN  R.  CALDWELL,  Toledo. 
Eighteenth  District — J.  H.  PRESTON,  Cedar  Rapids;    James  D.  GlFPEN, 

Marion. 


SUPERIOR  COURTS. 

Cedar  Ifa/ids—TROUAB  M.  GiBERSON. 
Creston—Q.  R.  Davis. 

Council  Bluffs— Z,  E.  F.  McGee.     . 

A>£>>ttf>t— Henry  Bank,  Jn. 


Digitized  by 


Gopsle 


f^  S 


TABLE  OF  CASES  REPORTED 

IH  THIS  YOLUHE. 


A 

AbeU   Note  B.   &  B.    Co.    v. 

Hurd  et  al 559 

Adams  v.  New  York  Bowery 

Fire  Ins.  Oo 6 

Ague  v.  Seitsinger 305 

Alger,  Adm'r,  Manning,   Cash- 
ing &  Co.  V 617 

Andrews  v.  Murray 736 

Applegate  et  al.,  Yetzer  v 121 

Arbnckle  etkl.,  Lewis  et  al.  v.  335 

^  Arlen,  State  v 730 

Arnold  V.  Cityof  Council  Bluffs  441 
Ash,  Second  Nat.  Bank  v.   . . .     74 

Ayres  v.  Grill  et  al 720 

Ayres  v.  Kalstrom 709 

B 

Bailey  et  al.,  Doolittle  v 398 

Bailey,  State  v. 713 

Balcom  et  al.,  Thornton  y 198 

Baldwin  v.  Ryder  et  al 251 

Baldwin  et  al.,  Smith  et  al.  v.  570 
Barnes  v.  Cityof  Council  Bluffs  735 
Baxter,  Reed  &  Co.  v.  Myers 

et  al 328 

Beedle  v.  Cowley  et  al 540 

Benton  County  Bank  v.  Walker  728 

Beroud  v.  Lyons 482 

Bickley  et  al.,  Cornell  v 219 

Bigelow  V.  Hoover  et  al 161 

Bird  et  al.,  King  &  Co.  v 535 

BliTen  v.  Sioux  City 346 

Bodellv.  Nehls 164 

Boyd  et  al.,  State  V 740 

Bradley,  Sheriff,  et  al.,  Turner 

V  - 512 

Bradstreet  Co.,   SchoU  v.     ...  551 

Brooks,  State  y 366 

Brown  v.  Poole    412 

Bruner  v.  Wade  et  al 666 

Buck  Reiner  Co.  y.  Chase  & 

Wordenetal 296 

Buck-Reiner    Co.      v.    McCoy 

et  al 577 

Buetzier  y.  Jones 721 


Burlington,     C.  R.   &  N.   R'y 

Co.,  Larkin  v 492 

Bush,    Edinburg-Lombafd    In- 
vestment Co.,  Limited,  y. . .  719 

Bush,  Ex'x,  Ury  V 698 

Bush  et  al.,  Lombard,  Jr..  v. .  718 
Butterfield  et  al.    v.    Wilton 
Collegiate  Institute  et  al 404 

O 

Cannady  v.  Cannady. .   744 

Canton  wine.  State  v 714 

Capital  Ins.  Co.,  Martin  v .   643 

Capper,  In  re  Will  of 82 

Carroll,  State  v 1 

Carson    v.    Electric    Light    ^ 

Power  Co 44 

Case  Threshing  Machine  Co., 

Hirsehl,  Adm'r,  v  451 

Cassidy,  State  v 145 

Cedar  Rapids,  In  re  Applica- 
tion of 39 

Cessna  v.  Miller  et  al 725 

Chapel  V.  Wadsworth 742 

Chapin  v.  Oarretson 377 

Chase  &  Worden,  Buck  Reiner 

Co.  V 296 

Chicago,  Ft.  M.  &De8  M.   R'y 

Co.,  George  et  al.,  v 590 

Chicago,  M.  &  St.  P.  R'y  Co., 

City  of  Lansing  v 215 

Chicago,    M.  &  St.  P.  R'y  Co., 

Wheelan,  Trustee,  v 167 

Chicago,  R.  I.   &  P.  R'y  Co., 
Merryman,  by  Next  Friend, 

V 634 

Chicago,  R.   I.  &  P.  R'y  Co., 

Sala  V 678 

Christiansen,  State  v 713 

City  Council  of  Albia,    First 

Nat.  Bank  of  Albia  v 736 

City  of  Council  Bluffs,  Arnold  v.  441 
City  of  Council  Bluffs,  Barnes  v  735 
City    of   Council  Bluffs,    Wil- 
liams V 735 

City  of  Des  Moines,  Smith  v. .  725 
Cityof  Hamburg,  Harrington  v.  272 

(V) 


Digitized  by 


Google 


VI 


Cases  Repobted. 


City  of  Lansing  v.  Chicago,  M. 

&St.  P.  R'y  Co 215 

City  of  Muscatine,  Farrell  y . .  753 
City  of  Muscatine,  Westlake  v.  119 
City  of  Sioux  City,  Bliven  v. .  346 

aark  V.  George  et  al 710 

Clark  V.  Raymond 737 

Clement,  Bauer  &  Co.  v.  John- 
son &  Maring  et  al 566 

Colby  V.  Meservey  et  al 555 

Corliss,  State  v 18 

Cornell  v.  Bickley  et  al 219 

Council  Bluffs,  Arnold  v    441 

Council  Bluffs,  Barnes  v 735 

Council  Bluffs,  Williams  v 735 

Cowley  et  al.,  Beedle  v  — 540 

Creighton  et  al.,  Watts  v 154 

Crittenden  v.  Springfield  F.  & 
M.  Ins.  Co 652 

D 

Davenport,  In  re  Estate  of 293 

Davis,  Dodge  v 77 

Davis  V.  Garrison,  Sheriff,  et  al.  447 

Day,  State  V 728 

De  France  v.  Traverse,  Judge.  422 
Des  Moines  County,  Newman 

&Blakev 89 

Des  Moines,  Smith  v 725 

Ditson  V.  Ditson  et  al 276 

Dodge  V.  Davis 77 

Donahue,  Trulock  v 748 

Doolittle  et  al.  v.  Bailey  et  al.  398 

Doughty,  Ridley,  Adm'r,  v 418 

Douglass,  Geyer  v 93 

Duckworth,  State  v 708 

B 

Edinburg-LK)mbard  Investment 

^     Co.,  Limited,  v.  Bush 719 

Egbert  et  al.  v.  Egbert  etal..  525 
Elder  &  McKinney   v.   Stuart, 

Surviving  Partner,  etc 690 

Electric  Light  &    Power    Co. 

Carson  v 44 

Enke,  State  v 35 

Evans  v.  Richards  et  al 620 

P 

Farrell  v.  City  of  Muscatine..  753 

Farrington,  State  v 731 

Fensler  et  al.,  Luce  et  al.  v.  596 

Fink  V.  Mohn  et  al 739 

First  M.  E.  Church,  Burlington, 

V.  Sweny 627 

First    Nat.  Bank  of  Albia  v. 

City  Council  of  Albia 7.36 

Fisher  et  al.,  Ritchey  v . . . 560 


Fitz  Henry,  In  re  Guardianship 

of  Lally,  V 4^ 

Foster,  Sheriff,  Smith  v 705 

Friedman,  Mandel  v 734 

Friel  et  al.,  Mortell  v   738 

Frost  V.  Rainbow,  Sheriff 289 

G 

Gamble  v.  Marion  Co 675 

Garretson,  Chapin  v 377 

Garrison,  Sheriff,  et  al.,  Davis 

V 447 

Gault  V.  Sickles 266 

Gehlen   et    al.,    LeMars    Nat. 

Bank  v 716 

George  et  al.  v.  Chicago,  Ft.  M. 

&  Des  Moines  R'y  Co.    ...  590 

George  et  al.,  Clark  v 710 

Geyer  v.  Douglass 93 

Giesecke  Boot  &  Shoe  Mfg.  Co. 

V.  See  vers,  Adm'r 685 

Gleiser  v.  McGregor 489 

Gleysteen  et  al.,  Harper  v 709 

Gmehle,  Kiene,  Jr.,  v 312 

Gooden,    by    Next   Friend,  v. 

^ayletal 592 

Gouss,  State  v 21 

Graybeal  et  al..  Security  Co.  v.  543 
Grays,    Richardson,   by    Next 

Friend,  v 149 

Greenfield  v.  Monaghan  et  al. .  211 

Grill  et  al.,  Ayres  v 720 

Grim,  State  v 415 

H 

Haag,  Searles  v 754 

Hamburg,  City  of,  Harrington 

V 272 

Hamilton,  Woodward  v 745 

Hardenbrook,  Hurlbut,  Hess  & 

Co.  V 606 

Harper  v.  Gleysteen  et  al.  ...  709 
Harrington  v.  City  of  Hamburg  272 
Harrington  et  al..  Reeves  Bros. 

V 741 

Harris  v.  Phoenix  Ins.  Co 238 

Harrison,  Seymour  v 130 

Hartley  et    al.    v.    Keokuk  & 

Northwestern  R'y  Co 455 

Harwood  v.  Lee 622 

Hatch,  Judge,  Lindsay  v 332 

Hatch,  Lindsay  v 744 

Haworth,  State  v 712 

Hayes  v.   Tyler,    Road  Super- 
visor     126 

Hays  et  al.,  Peterson  v 14 

Hays,  State  v 732 

Heavliii,  State  v. 752 


Digitized  by  VjOOQ IC 


Cases  Reported. 


Vll 


neinley,  Pace  v 733 

Henry  v.  Wilson,  Garnishee. . .     60 

Hester,  State  v 752 

Hilker  et  al.,  Neitz  v. ..... .     743 

Hintrager  v.  Richter  et  al 222 

Hirschl,      Adm^r,      v.      Case 

Threshing  Machine  Co 45 1 

Hodge  V.  Shaw  et  al 137 

Hoflf,  State  V 731 

Hogan,  Statev 712 

Hole,  Merrill  V ...     66 

Honnold  et  al.,  Sioux  Valley 

State  Bank  v 352 

Hoover  et  al.,  Bigelow  ▼;•••••  161 
Hotel  Owners  Ins.  Co.,  Marden 

y  584 

Houcketal.,  Meyer  &  Bros.  v.  319 
Hurd  et  al.,  Abell  Note  B.  & 

B.  Co.  V ^-  ;••  ^^^ 

Hurlbut,  He88&  Co.  v.  Harden- 
brook ^^^ 

I 

Independent    School     District 

No.  6  of  Cedar  Township  v. 

Wirtner •••••  ^87 

In    re    Application    of    Cedar 

Rapids Jl^ 

In  re  Estate  of  Davenport.  ...  293 
In  re  Guardianship  of  Lally  v. 

Fitz  Henry 49 

In  re  Will  of  Capper e^ 

Iowa  Falls  &  S.   C.   R'y  Co., 

McDermott,  Trustee,  v 180 

J 

Jackson,  Sheriff,  et  al.,  Wood- 
ward V 432 

Jamison  v.  State  Ins.  Go 229 

Jennisch,  Wendlin  v 392 

Johns  et  al.  v.  Warren  et  al. . .  300 
Johnson  &  Maring  et  al.,  Cle- 

ment,  Bauer  &  Co.  v 566 

Jones,  Buetzier  v 721 

K 

Kalstrom,  Ayres  v 709 

Kemmerer  v.  Kemmerer  et  al.  193 
Keokuk  &    Northwestern    R'y 

Co.,  Hartley  et  al.  v 455 

Kiene,  Jr.,  v.  Gmehle 312 

Kilmer,  State  v 714 

King,  McHenry  et  al.  v 717 

King  &  Co.  V.  Bird  et  al 535 

Kinser,  Adm'r,  v.  Soap  Creek 

Coal  Co 26 


Lally  v.  Sullivan 49 

Lambert  et  al..  Wood  v 580 

Lansing,   City    of,  v.   Chicago 

M.  &  St.  P.  R'y  Co 215 

Larkin  v.  B.,C.  R.  &  N.  R'y  Co.  492 

Larson,  State  v 659 

Lawler  et  al..  State  v 664 

Lee,  Harwood  v 622 

Lee  &  Jamison  v.  Percival  et 

al 639 

LeMars  Nat.  Bank  v.  Gehlen. .  716 
Lewis  et  al.  v.  Arbnokle  et  al.  335 

Lewis  V.  Miller  et  al 335 

Lindsay  v.  Hatch 744 

Lindsay  v.  Hatch,  Judge 332 

Lombard,  Jr.,  V.  Bush  etal  ...   718 

Luce  et  al.  v.  Fensler  et  al 596 

Lyons,  Beroud  v 482 

M 

Mandel  v.  Friedman 734 

Manning,  Cushing    &    Co.    v. 

Alger,  Adm'r 617 

Marden  v.  Hotel  Owners  Ids. 

Co 584 

Marion  Co.,  Gamble  v 675 

Martin  v.  Capital  Ins.  Co 643 

Martin  v.  Murphy 669 

Mason  City  &  Ft.  D.  R'y  Co., 

State  V 516 

Mc Arthur  Bros,  et  al.,  Ross  v.  203 

MoCann,  Wessels  v 424 

McCarty  V.  Rochel 427 

McCoy  et  al.,  Buck-Reiner  Co. 

V 577 

McDermott,    Adm'r,    v.    Iowa 

Falls  &S.C.  R'y  Co 180 

Murray,  Andrews  v 736 

McGregor,  Gleiser  v 489 

McHenry  et  al.  v.  King 717 

McKenzie  v.  Wilson^Gamishee.    60 

McNeill,  Wishard  v 474 

McNulty  &  Lenan  v.  Steams. .  437 

Mead,  Sewell  &  Son  v 343 

Merrill  V.  Hole •. 66 

Merryman,  by  Next  Friend,  v. 

C,  R.  I.  &P.  R'y  Co 634 

Mertens  et  al.  v.  Welsing  et  al.  508 

Meservey  et  al.,  Colby  v 555 

Meyer  &  Bros.  v.  Houck  et  al..  319 
Meyers  et  al.,  Baxter,  Reed  & 

Co.  V 328 

Miller  et  ftl.,  Cessna  v 725 

Miller  et  al.,  Lewis  v 335 

Mohn  et  al.,  Fink  v 739 

Monaghan  et  al.,  Greenfield  v.  211 

Monroe  et  aK,  Richards  v 359 

Moitell  v.  Friel  et  al 738 


Digitized  by 


Google 


Vlll 


Cases  Reported. 


Murphy,  Martin  v 669 

Murray,  Andrews  v 736 

Murray,  Wood  v 505 

Muscatine,  Farrell  v 753 

Muscatine  Lumber  Co.,  Musca- 
tine Water  Co.  v 112 

Muscatine  Water  Co.  v.  Musca- 
tine Lumber 'Co  112 

Muscatine,  Westlake  y 119 

Myers,  State  v 708 

N 

Nehls,  Bodell  v 164 

Neitz  v.  Hilker  et.  al 743 

Newman  &  Blake  v.  Des  Moines 

County 89 

New  York  Bowery  Fire    Ins. 

Co.,  Adams  v ,     6 


Overton  v.  Schindele 715 


Co. 


733 


Pace  V.  Heinley 

Pacific    Mutual  Life  Ins. 

Pennington  v 468 

Partcb  &  Sons,Rosenbaum  Bros. 

V 409 

Pennington  v.   Pacific   Mutual 

Life  Ins.  Co 468 

Percival  et  al.,  Lee  &  Jamison 

V 639 

Peterson  v.  Hays  et  al 14 

Phoenix  Ins.  Co.,  Harris  v 238 

Poole,  Brown  v 412 


Rainbow,  Sheriff,  Fro«t  v 289 

Ravi  et  al.,  GU)oden,  by  Next 

Friend  V 592 

Raymond,  Clark  v 737 

Reeves  Bros.  v.  Harrington  et 

al 741 

Renken,  Smalley  v 612 

Richards  eC  al.,  Evans  v 620 

Richards  v.  Monroe  et  al 359 

Richardson  by  Next  Friend  v. 

Grays 149 

Richter  et  al.  Hintrager  v 222 

Ridley  Adm'r.  v.  Doughty 418 

Rink,  State  V 727 

Ritchey  v.  Fisher  et  al 560 

Rochel,  McCarty  v 427 

RoUins,  Willcuts  v 247 

Rosenbaum  Bros.  v.   Partch  & 

Sons 409 

Ross  V.  McArthur  Bros,  et  al. .  203 
Ryder  et  al.,  Baldwin  v 251 


8 

Sala  V.  C,  R.  I.  &  P.  R'y  Co. . .  678 

Schindele,  Overton  y 715 

SohoU  y.  The  Bradstreet  Co. . .  551 

Searles  V.  Haag 754 

Seccnd  Nat.  Bank  v.  Ash 74 

Security  Co.  v.  Qraybeal  et  al.  543 
Seevers,  Adm'r,  Giesecke  B.  & 

S.  Mfg.  Co.  v 685 

Seitsinger,  Ague  y 305 

Semotan,  State  v 57 

Sewell  &  Son  v.  Mead 343 

Seymour  v.  Harrison 130 

Shaw  et  al.,  Hodge  v 137 

Sickles,  Gkiult  v ...       266 

Sioux  City,  Bliven  y 346 

Sioux   Valley    State    Bank   v. 

Honnold  et  al 352 

Sloan,  State  v  751 

Smalley  v.  Renken 612 

Smith  et  al.  V.  Baldwin  et  al. . .  570 
Smith  v.  City  of  DesMoines. , .  725 

Smith  v.  Foster,  Sheriff 705 

Smith  V.  Utesch  et  al 381 

Smith  y.  Yager 706 

Soap  Creek  Coal  Co.,   Kinser 

Admr.  y 26 

Springfield  F.   &  M.   Ins.  Co., 

Crittenden  y 652 

State  y.  Arlen 730 

State  v.  Bailey 713 

State  y.  Boyd  Bros,  et  al 740 

State  y.  Brooks     366 

State  V.  Cantonwine 714 

State  v.  Carroll 1 

State  V.  Cassidy ^  145 

State  y.  Christainson 713 

State  v.  Corliss 18 

State  V.  Day 728 

State  V.  Duckworth 708 

State  v.  Enke 35 

State  V.  Farrington 731 

State  V.  Gouss 21 

State  V.  Grim 415 

State  V.  Haworth 712 

State  V.  Hays 732 

State  V.  Heavlin 752 

State  V.  Hester 752 

State  V.  Hoff 731 

State  V.  Hogan  712 

State  V.  Kilmer 714 

State  V.  Larson 659 

State  V.  Lawler  et  al 564 

State  V.  M.  C.  &  Ft.  D.  R'y  Co.  516 

State  V.  Myers..   .      708 

State  V.  Rink 727 

State  V.  Semotan 57 

State  v.  Sloan 751 

State  v.  Stommel 751 


Digitized  by 


Google 


Cases  Reported. 


IX 


state  V.  Supplee 732 

Btate  V.  Till 731 

State  Ins.  Co.,  Jamison  ▼  • 229 

Stearns,  MoNultj  &  Lenan  v . .  437 

^tommel.  State  V 751 

Stuart,  Surviying  Partner  etc., 

Elder  McKinney  v 690 

Sullivan,  Lally  v 49 

Supplee,  State  v 732 

^weney  Bros.  v.  Taloott  ...  103 
Sweny,   First    M.    E.  Churoh, 

Burlington,  v 627 

T 

Taloott,  Sweney  Bros,  v 103 

Thornton  v.  Balcom  et  al 198 

Till,  State  v 731 

Traverse,  Judge,  De  France  v.  422 

Trulock  V.  Donahue 748 

Turner  v.  Bradley,  Sheriff 512 

Tyler,BoadSupervisor,Hayesv.  126 

U 

TJry  V.  Bush,  Ex'x 698 

Utesoh  et  al.,  Smith  v 381 

W 

Wade  et  al.,  Bruner  v 666 

Wadsworth,  Chapel  v 742 

talker,  Benton  County  Bank  v.  728 
Warren  et  al.,  Johns  et  al.  v. .  300 


Watts  V.  Creighton  et  al 164 

Weare  &  Allison  v.  Williams  et 

al 253 

Welsing  et  al. ,  Mortens  et  al.  v. .  508 

Wendlin  v.  Jennisch 392 

Wessels  v.  McCann 424 

West  lake  v.  City  of  Muscatine.  119 
Wheelan,   Trustee  v.  C,  M.  & 

St.P.R'yCo 167 

Willouts  V.  Rollins  247 

Williams    v.   City    of   Council 

Bluffs 735 

Williams  et  al.,  Weare  &  Alli- 
son v 253 

Wilson,  Garnishee,  Henry  v . . .  60 
Wilson,  Garnishee,  McKenzie  v.  60 
Wilton  Collegiate  Institute  et 

al.,  Butterfield  V 404 

Wirtner,  Independent  School 
District  No.  6  of  Cedar  Town- 
ship v 387 

Wishard  V.  McNeill 474 

Wood  V.  Lambert  et  al 580 

Wood  V.  Murray  505 

Woodward  v.  Hamilton 745 

Woodward  v.  Jackson,  Sheriff, 
et  al 432 


Yager,  Smith  v 706 

Yetzer  v.  Applegate  et  al 121 


Digitized  by 


Google 


TABLE  OF  GASES  CITED 

n  THE  OPIHIOHS  REPORTED  IH  TfflS  YOiniB. 


Aiken  v.  Iron  Works. . .  43  Georgia,  464 495^ 

Alexander  v.  People 7  Colo.  156 ;  2  Pao.  Rep.  894 ... .     601 

Allen  V.  McCalla 25  Iowa,  464 261 

Ament  y^  Humphrey 3G.  Green,  255 42 

Anderson  v.  Simpson 21  Iowa,  399  310 

Andrew  v.  Concannon 76  Iowa,  251 491 

Applegate  v.  Winebrenner 66  Iowa,  68 101 

Arnold  v.  Potter 22  Iowa,  194 588 

Artley  v.  Morrison 73  Iowa,  132 550 

Arts  V.  Culbertson   73  Iowa,  13 741 

Asback  V.  Chicago,  B.  &  Q.  R'y  Co.  74  Iowa,  248 175 

Aulman  v.  Aulman 71  Iowa,  124 569 

Aurorav.West •. . .     7  Wall.  82 143 

Austin  V.  Barrett 44  Iowa,  488 80 


Bailey  V.  McGregor 46Iowa,667 265 

Baker  v.  Board  of  Supervisors. . .  40  Iowa,  226 602 

Baker  v.  Crabb 73  Iowa,  412 137 

Baker  v.  Massey 50  Iowa,  399 642 

Baldwin  v.  Dougherty 39  Iowa,  50 703 

Baldwin  v.Doying 114 N.  Y.  457;  21  N.  E.  Rep.  1006.. .  214 

Baldwin  v.  Shannon 43  N.  J.  Law,  596 326 

Baltimore  &  O.  R'y  Co.  v.   State  18  Atl.  Rep.  (Md.)  971 176 

Bank  v.  Dandridge 12  Wheaton,  64 496 

Bank  v.  Davies 43  Iowa,  424 201 

Bank  v.  Doe 19  Vt.  463 157 

Bank  v.  Kennedy 58  Iowa,  454 543 

Bankv.Peck 8Kan.660 159 

Barre  v.  Council  Bluffs  Ins.  Co  . .   76  Iowa,  609 244 

Bates  V.  Spooner  45  Ind.  493 575 

Beardsley  V.  Knight    10  Vt.  185 642 

Beazan  v.  Mason  City 58  Iowa,  234 351 

Beck  V.  Railway  Co 13  S.  W.  Rep.  1055 496 

Beems  Adm'r  v.  C,  R.  I.   &  P. 

R'y  Co 58  Iowa,  150 178 

Belden  v.  Younger. 76  Iowa,  567 543 

Belloc  V.  Davis 38  Cal.  242 158 

Bellows  V.  Litchfield 83  Iowa,  36 330 

Benkert  V.  Jacoby 36Iowa,273 316 

Benschoter  v.  Lalk 24  Neb.  251 ;  38  N.  W.  Rep.  746. . .  263 

Benson  v.  Morrow 61  Mo.  345 163 

Bettys  V.  C,  M.  &  St.  P.  R'y  Co.  43  Iowa,  602    143 

Bigelow  V.  Livingston 28  Minn.  57 ;  9  N.  W.  Rep.  31 263- 


(X) 


Digitized  by 


Google 


Cases  Cited,  xi 

Bigler  v.  Toy. 68  Iowa,  687 649 

Blair  v.  Howell 68  Iowa,  619 153 

B.  &  M.  R'y  Co.  V.  Clingman  ....  43  Iowa,  310 304 

Board  of  Supervisors  v.  R'y  Co. .  24  Wis.  123 '. . . .  331 

Boetoher  v.  Hawkeye  Ins.  Co 47  Iowa,  253 233 

Boggs  V.  C.  B.  &  Q.  R'y  Co 54Iowa,435 524 

Bonnett  v.  Bonnett 61  Iowa,  199 52 

Bothwell  V.  C.  M.  &  St.  P.  R'y  Co.  59  Iowa,  192 175,  324 

Bowev.  MilkCo...    44Minii.460 144 

Bowen  v.  Duffle 66  Iowa,  88 247 

Boyd  V.  Cedar  Rapids  Ins.  Co. . .  70  Iowa,  325 242,  589 

Boyle  V.  Maroney 73  Iowa,  70 331 

Bradford  v.  Arnold 33  Tex.  412 548 

Bradley  v.  Brown 75  Iowa,  180 136 

Bradshaw  V.  Crossby 24  N.  B.  Rep.  (Mass.)  47 625 

Brant  v.  Foster 5  Iowa,  287 625 

Brayley  v.  Ross,  Adm'r 33  Iowa,  505 703 

Brewster  v.  Cames 10  3  N.  Y.  556;  9  N.  E.  Rep.  323. .  549 

Brewster  v.  Kendrick 17  Iowa,  479 703 

Brickall  V.  Railway.' 24  N.  E.  Rep.  449 »495 

Bridgmanv.  McKissick 15  Iowa,  260 265 

Brigham  v.  Myers 51  Iowa,  397 213 

Brooks  V.  Somerville 106  Mass.  271 326 

Brown  v.  Bridges 31  Iowa,  138 80 

Brown  v.  Massachusetts  M.  &  L. 

Ths.Co 59N.H.298  ..    326 

Brown  v.  Pool  81  Iowa,  455 136 

Brown  v.  Railway  Co 58  Me.  384 323,  326 

Brown  V.  Ransey 74  Ga.  210 283 

Brown  V.  Slater    16  Conn.  192 283 

Bullard  V.  Harkness 83  Iowa,  373    556 

Bums  V.  Byrne 45  Iowa,  285 82 

Burroughs  v.  McLain .    37  Iowa,  190 703 

Burrows  v.  Lehndforfif 8  Iowa,  97 569 

Burt  V.  Stemburgh 4  Cowan  (N.  Y.)  559 143 

Byington  v.  Buckwalter 7  Iowa,  512 225 


Cadwalladerv.  Louisville  N.  A.  & 

C.  R'y  Co 27  N.  E.  Rep.  161 683 

Call  V.  Palmer 116  U.  S.  98,  6  Sup.  Ct.  Rep 301,  213 

Canedy  V.  Marcy 13  Gray  377 237,642 

Carey  v.The  Cincinnati  &  C.R'y  Co    5  Iowa,  357 89 

Carleton  v.  Byington 16  Iowa,  588 565 

Carpenter  v.  Brown 50  Iowa,  451 739 

Carson  v.  Foley 1  Iowa,  524  321 

Carver  v.  Plank  Road  Co 61  Mich.  585  349 

Case  &  Co.  V.  Howard 41  Iowa,  479 619 

Casey  V.  Hamed 5  Iowa,  1 42 

CasUev.Noyes 14N.  Y.  329 ' 331 

Central    Railway    &    B.    Co.    v. 

Rouse 80  Ga.  442,  5  S.  E.  Rep.  627 178 

Chamberlin  v.  Robertson 31  Iowa,  408 310 

Chandler  v.  Hanna 73  Ala.  291 602 

Chapel  V.  Clapp 29  Iowa,  191 511 

Childs  V.  Shower 18  Iowa,  261 491 

City  of  Louisville  v.  Hyatt IB.  Mon.  180 495 

City  of  Marshalltown  V.  Blum...  58  Iowa,  184 . . .  .* 23 

City    of    Muscatine    v.     Keokuk 

Northern  Line  Packet  Co 47  Iowa,  350 55S 


Digitized  by 


Google 


xii  Cases  Cited. 

Clayton  V.  Buaaey 30Ga.  946 G42 

Clayton  V.  Freet 10  Ohio  St.  545 642 

Cobley.v.  Young 15N.H.  493 495 

Cole  V.  Dealham 13  Iowa,  551 569 

Commissioners  v.  Clark 94  U.  S.  278 325 

Commissioners  v.  Leech 44  Pa.  St.  332 602 

Commonwealth  v.  Webster 5  Cash.  (Mass. )  295 176 

Conley  V.  Zerber 74  Iowa,  699 101 

Conwell  V.  Pumphery 9  Ind.  135 283 

Cook  V.  C,  B.  &  Q.  R'y  Co 40  Iowa,  451 311 

Cook  V.  Weirman 51  Iowa,  561 70 

Corbett  V.  Berryhill 29  Iowa,  157 283 

Come  V.  Corrie 42  Mich.  509,  4  N.  W.  Rep.  213. . .     53 

Cottle  V.  Cole  20  Iowa,  481 560 

Courtright  V.  Courtright 63  Iowa,  356 642 

Cramer  v.  City  of  Burlington 45  Iowa,  627 192 

Crawford  V.  Taylor 42  Iowa,  260 157 

Crumlish  V.  Railroad  Co 5  Del.  (Ch.)  270  206 

Cumberland  &  P.  R'y  Co.  v.  State  20  Atl.  Rep.  (Md.)  785 176 

Cummins  v.  Hull's  Adm'r 35  Iowa,  253 547 

Curtis  V.  (yBrien.... 20  Iowa,  376 357 

Curtis  V.  Smith 42  Iowa,  665  134 

Cutter  V.  Fanning 2  Iowa,  580 275 


Daugherty  v.  Daugherty 69  Iowa,  677 282 

Davisv.  Hall 90  Mo.  659,  3  S.  W.  Rep.  382 649 

Day  V.  Mill  Owner's  Mut.   Fire 

Insurance  Co 75  Iowa,  694  186 

Day  V.  Ramsdell 52  N.  W.  Rep.  208 641 

Dean  v.  Railway  Co 129  Pa.  St.  514 496 

Dickinson  v.  Eiohorn 78  Iowa,  710 101 

Directors,   etc.,  of  Dublin,  W.  &  * 

W.  R'y  Co.  V.  Slatterly L.  R.  3  App.  Cas.  1155 324 

Directors,  etc.,  of  the  Metropoli- 
tan R'y  Co.  V.  Jackson L.  R.  3  App.  Cas.  193 ...  324 

Dodge  y.  Burlington  C.  R.  &  M. 

R'y  Co 34  Iowa,  279 684 

Donaldson  V.  Mississippi  &  M.  R'y 

Co 18  Iowa,  280 31,177 

Donnelly  v.  Cedar  County .     75  Iowa,  536 736 

Donnelly  v.  Cedar  Rapids  Insur- 
ance Co 70  Iowa,  693 233 

Doty  V.  Brown 4  N.  Y.  71 143 

Dowd  V.  Chieopee 116  Mass.  96 638 

Dows  &  Co.  V.  Morse  &  Lilly. . .     62  Iowa,  231 117 

Drake  V.  Lowell 13  Mete.  (Mass.)  292 351 

Draper  v.  Rice 56  Iowa,  114 549 

Drumb  v.  Keen 47  Iowa,  435 52 

Drydenv.  Britton 19  Wis.  31  326 

Dudley  v.  Mayhew 3  N.  Y.  15 601 

Dunlap  V.  Thomas 69  Iowa,  358 282 

Dyer  V.  Railway  Co 71  N.  Y.  228 496 

E 

Ebsersole  v.  Lattimer 65  Iowa,  164 575 

Eisfeld  V.  Kenworth 50  Iowa,  389 201 

Eldora,  Town  of  v.  Burlinghame.  62  Iowa,  32 496 

Elliott  V.  Jones 47  Iowa,  124  16 

English  V.  Waples 13Iowa,  57 261 


Digitized  by 


Google 


Cases  Cited.  xiii 

Ensminger  v.  Mclntire ...    . . 23  Cal.  593 326 

Eversole  v.  Early 80  Iowa,  601  625 

Ewing  V.  McNairy 20  Ohio  St.  322 575 

P 

Fairburn  v.  Goldsmith 66  Iowa,  347 17,  669 

Farley  V.  Geisheker 78  Iowa,  454 96 

Farmer's  National  Bank  v.  Flet- 
cher   44  Iowa,  262  265 

Faunce  V.  Burke 16Pa.  St.  469 206 

Fay  v.. Fitch 4 Mete.  (Mass.)  513 263 

Fejavary  v.  Broesch 52  Iowa,  88 354 

Field  V.  Schricher '. . . .   14  Iowa,  119 282 

Fifield  V.  Gaston 12  Iowa,  218 343 

Finley  v.  Dietrick 12  Iowa,  516 292 

First  Nat.  Bank  V.  Davies 43  Iowa,  424 201 

Fisher  v.   Cass  County    Dijitrict 

Court  ....      75 Iowa,  232 102 

Fisher  v.  Schiller  Lodge 50  Iowa,  459  549 

Fitzgerald  v.  McCarty     55  Iowa,  702 547 

Flynn  v.  D.  M.  &  St.  L.  R'y  Co. .  63  Iowa,  490 '. 206 

Foley  V.  Kane 53  Iowa,  64 282 

Forbes  v.  Drisooll 31  N.  W.  Rep.  (Dak. )  633 507 

Ford  &  Butterfield  v.  St.  L.  K.  & 

N.  W.  R'y  Co 54  Iowa,  723 547 

Fouts  V.  Pierce 64  Iowa,  71 52 

Fowle  V.  Bigelow 10  Mass.  379 283 

Fritchey  V.  Bosley 56Md.  96 649 

Fuller  V.  Lendrum 58  Iowa,  353 689 

Funk  V.  Oesswell 5  Iowa,  62 625 

G 

Gage  V.  Parry 69  Iowa,  605  569 

Garner  v.  Cutting 32  Iowa,  647 47 

Garretson  V.  Hays  Bros 70  Iowa,  19 .  703 

Gere  v.  Council  Bluffs  Ins.  Co  . .  67  Iowa,  272  206 

Gilbert  v.  Greenbaum, 56  Iowa,  214 47 

Giles  V.Giles 46  N.  W.  Rep.  (Neb.)  916 54 

Gilman  V.  Sheets 78  Iowa,  500 282 

Gilman  v.  Vaughan  44  Wis.  646 195 

Gleason  v.  Collett 77  Iowa,  448 736 

Goddard  v.  Leffingwell 40  Iowa,  250 687 

Goff  V.  Lamb 12  Me.  312 495 

Gokeyv.  Knapp 44  Iowa,  32 218 

Goodenow  V.  Litch6eld 59  Iowa,  226 143 

Gordon  v.  Kennedy 36  Iowa,  167 331 

Granger  v.  Batchelder 54  Vt.  248 649 

Grant  v.  Railroad  Co 51  Ga.  348 206 

Grant  v.  Shurtell 1  Wend.  148  688 

Grant  v.  Whitwell 9  Iowa,  153 47 

Green  v.  Cochran 43  Iowa,  544 665 

Green  v.  Railroad  Co 12  N.  J.  Eq.  160 642 

Green  V.  Turner 38  Iowa,  112 157 


Hackworth  G'dn.  v.  Zollars 30  Iowa,  433  675 

Hahn  V.  Miller 68  Iowa,  745 142 

Haines  V.  Pohlmann 25N.  J.  Eq.  179 549 

HaU  V.  Smith 15  Iowa,  584 592 


Digitized  by 


Google 


xiv  Cases  Cited. 

Hallam  v.  Corlett 71  Iowa,  446 642 

Hamriok  v.  Combs 14  Neb.  381 ;  15  N.  W.  Rep. . .  .731,  649 

Hancock  &  Co.  v.  Hintrager 60  Iowa,  374 547 

Hanna  v.  Hawes 45  Iowa,  437 316 

Hanna  v.  Read  102  III.  596 331 

Hardy  v.  Moore 62  Iowa,  65 514 

Harcrer  v.  Spoflford 44  Iowa,  369 17 

Harris  v.  Chickasaw  Co . 77  Iowa,  345 C77 

HartweU  v.  Root 19  John.  343  495 

Hawkins  v.  Wilson 71  Iowa,  761 71 

HeflPner  y.  Brownell 70  Iowa,  591 641 

Heflfner  V.  Brownell 75  Iowa,  341 641 

Heiser  v.  Mayor 104  N.  Y.  72 ;  9  N.  E.  Rep.  866  ....  CO.l 

Hemp  V.  Garland 4  Q.  B.  519 159 

Herrick  V.  Belknap 27  Vt.  673. , i  206 

Herrick  v.  Carpenter 54  Iowa,  340 600 

Heuer  v.  Carmiohael 82  Iowa,  288   201 

Hewett  V.  Rankin 41  Iowa,  35 260 

Hickey  v.  Taaffe 105  N.  Y.  37;  12  N.  E.  Rep.  286  . .  638 

Hickman  v.  Jones 9  Wall.  201 325 

Hileman  v.  Bouslaugh 13  Pa.  St.  351 317 

Hillyer  v.  Pameman 65  Iowa,  227 136 

Hintrager  v.  Hennessy 46  Iowa,  600 192 

Hintrager  v.  Richter 76  Iowa,  406 227 

Hippeev.Pond : 77  Iowa,  235 550 

Hixon  V.  Lowell 13  Gray,  59       350 

Hodgdon  Ex'x.  v.  Heidman 66  Iowa,  646     157 

Hoffman  v.  Leibfarth 51  Iowa,  711    71 

Hopkins  v.  Grimes 14  Iowa,  72 316 

Hosic  V.  C,  R.  I.  &  P.  Kf  Co. . .  75  Iowa,  683 188 

Hughes  V.  Lindsay 31  Iowa,  329 310 

Hunt  V.  Rousmaniere's  Adm'rs . .     1  Pet.  1,  13 642 

Huntington  v.  Risdon 40  Iowa,  517 65 

Hurley  v.  Osier ".     44  Iowa,  642 262 

Hyatt  V.  Bates 40  N.  Y.  165 602 


Ida  County  v.  Woods 79  Iowa,  150 327 

Independent    Dist.    of  Boyer  v. 

King 80  Iowa.  497 63 

Improvement  Co.  v.  Munson.    ...   14  Wall.  448  . :   325 

Inhabitants  V.  Root 18  Pick.  (Mass.)  138 495 

InreBort 25  Kan.  310 53 

In  re  Stockman 38  N.  W.  Rep.  (Mich. )  882 53 

Isaacs  V.  Zugsmith 103  Pa.  St.  77 • 049 


Jackson  v.  Sheffer 11  John.  (N.  Y.)  317 495 

Jacobs  V.  Jacobs  42  Iowa,  600 283 

James  v.  Cutler ...   54  Wis.  175 642 

James  v.  Richmond  &  D.  R'y  Co.  92  Ala.  231 178 

Jenkins  v.  Clark 71  Iowa,  552 53 

Jewell  V.  Parr 13  C.  B.  916 324 

Joab  V.  Sheets 99  Ind.  328 53 

Johnson  v.  Collins 14  Iowa,  63   633 

Johnson  v.  State 88  Ala.  176,  7  South.  Rep.  253 89 

Johnston  v.  Johnston 36  Iowa,  608 ....    703 

Jones  V.  Bamford 21  Iowa,  217 261 

Jones  V.  Boston 104  Mass.  75 351 

Jones  V  Ireland 4  Iowa,  63 ..   .  323 


Digitized  by 


Google 


Cases  Cited.  xv 

Jordan  v.  Browa 66  Iowa,  285 157  , 

Jordan  v.  Brown     71  Iowa,  421 703 

Jordan  v.  State  Ins.  Co 64  Iowa,  216 233 

Joy  V.  Seonrity  Fire  Ins.  Co 83  Iowa,  12 648 


Kane  v.  Mink 64  Iowa,  84 625 

Karmuller  v.  Krotz 18  Iowa,  352 283 

Karr  v.  Stivers,  Adm'r 34  Iowa,  123 547 

Kavalier  v.  Maohula 77  Iowa,  121   252,  741 

Kelly  V.  Wright  65  Wis.  236;  26  N.  W.  Rep.  610. .. .   649 

Kendall  v.  Kendall 42  Iowa,  464   282 

Kennard  v.  George 44  N.  H.  444 642 

Key  V.  Des  Moines  Ins.  Co  77  Iowa,  174 233 

Kitteridge  v.  Chapman 36  Iowa,  348 261 

Kline  v.  Kline 57  Iowa,  386 :   218 

Knadler  v.  Sharp 36  Iowa,  232 625 

Kneetle  v.  Newcomb 22  N.  Y.  249 357 

Knight  V.  Campbell 76  Iowa,  730   136 

Koon  V.  Tramel 71  Iowa,  132 81,  260 

Kyte  V.  Assurance  Co 21 N.  E.  Rep.  (Mass. )  361 651 


Laboree  v.  Klosterman. 49  N.  W.  Rep.  (NeTj. )  1 102 547 

Lake  v.  Reed. 29  Iowa,  258 70 

Lamm  v.  Sooy 79  Iowa,  593 703 

Lampson  &  Powers  v.  Arnold 19  Iowa,  479 298,  569 

LaRne  vTKing 74  Iowa,  288 542 

Lawgher  v.  Pointer 5  B.  &  C.  547 498 

Leavitt  v.  Reynolds 79  Iowa,  351 160 

Lee  V.  Agricultural  Insurance  Co.  79  Iowa,  383 651 

Lee  V.  Getty 26  lU.  76 262 

Lessee  of  Kinsman  v.  Wood 11  Ohio,  478 262 

Lindsay  v.  Clayton  District  Court  75  Iowa,  509 333 

Little  V.  Hacket 116  U.  S.  366 496 

Littleton  v.  Fritz 65  Iowa,  488 101 

Loomis  V.  McKenzie 57  Iowa,  77 17 

Louisville  v.  Railway  Co 9  Bush.  (Ky.)  728 497 

Louisville  &  N.  Railway  Co.  v. 

Orr 6 South.  Rep.  CAla.)  360 178 

Xiovewell  v.  Winchester  Fire  In- 
surance Co 124  Mass.  418 14 

Lowenstein  V.  Phelan 22N.  W.  Rep.  561 158 

Lunt  V.  Neeley : 67  Iowa,  97 *. 543 

M 

Mack,  Executor,  v.   Heiss 90  Mo.  578,  3  S.  W.  Rep.  80 287 

Macomber  v.  Tauton 100  Mass.  255 350 

MahaflPy  v.  MahaflPy 61  Iowa,  679 286 

Mahafi^  v.  Mahalfy  63  Iowa,  55 286 

Mann  v.  S.  C.  &  P.  R'y  Co 46  Iowa,  637 192 

Marquez  v.  Frisbie lOlU.  S.  473 506 

Marsh  v.  Smith 73  Iowa,  ^95 330 

Marshall  v.  Harris 55  Iowa,  182 201 

Martin  v.  Steams 62  Iowa,  345 47 

Mason  v.  Lewis, 1 G.  Greene,  494 80 

Masser  v.  Chicago,  R.  I.  &  P.  R'y 

Co 68  Iowa,  602 638 

Masterton  v.  Railway  Co 84  N.  Y.  247 496 


Digitized  by 


Google 


xvi  Cases  Cited. 

MoAdory  v.  Railway  Co 10  South .  Rep.  (Ala. )  507 ITS' 

'McArthur  v.  Saginaw 25 N.  W.  Rep.  (Mich.)  313 350 

MoCandless  v.  Canning  Co 78  Iowa,  161 641 

McCormack  v.  Cook,  Adm'r 11  Iowa,  267 703 

McCraney*8  Ex'x,  v.  Griffin. .   . .     13  Iowa,  313 283 

McDaniel  v.  Mace 47  Iowa,  509 292 

McDaniels  v.  Whitney 38  Iowa,  60 283 

McDonald  v.  McDonald. .  .< 76 Iowa,  137 532 

McLeary  ^.  Doran 79  Iowa,  210 295 

McMillan  v.  B.  &  M.  R'y  Co. . . .     46  Iowa,  231 638 

Meeker  v.  Sanders 6  Iowa,  67 299 

Melhop  &  Kingman  v.  Doane  & 

Co 31  Iowa,  397 55a 

Merchants  Bank  v.  State  Bank. .  10  Wall.  637 325 

Merrell  V.  Bowe 69  Iowa,  653 151 

Merriam  v.  Whittemore 5 Gray  (Mass.)  317. . .   .    331 

Merrick  v.  Burlington  &  W.  Plank 

Road  Co 11  Iowa,  74 lie 

Merrill  v.  Packer 80  Iowa,  542 67 

Merrill  v.  Tobin 82  Iowa,  529 576 

Merrit  v.  Fisher 19  Iowa,  354 353 

Merry  v.  AUen 39  Iowa,  235 592 

Messenger  v.  Dennie 137  Mass.  1»7. 638 

Meyer  v.  Farmers'  and  Traders' 

Bank 77  Iowa,  388 298 

Meyers  v.  C,  R.  I.  &  P.  R'y  Co. .     57  Iowa,  555 503 

Meyers  V.  Pacific  Construction  Co.  27  Pac.  Rep.  (Ore.)  584 206 

Michigan  City  v.  Boecking 122  Ind.  39 498 

Mickley  v.  Tomlinson 79  Iowa,  385 •. . , .  97 

Milner V.  Cooper  &  Co  65Iowa,  190 47 

Mobley  V.  Mobley 73  Iowa,  654 532 

Mock  V.  Watson 41  Iowa,  241 282 

Morgan  V.  Durfee 69  Mo.  469 326 

M.  &  P.  R'y  Co.  V.  March 114  U.    S.    549,    5  Sup.     Ct.    Rep. 

1035 : . . .  206 

*  Muldowney  v.  Illinois  Cent.  R.  R. 

Ck) 36  Iowa,  462 31 

Mussey  v.  White , 3  Me.  200 495 

N 

Nebraska  City  Nat.  Bank  v.  Ne- 
braska City  Hydraulic,  etc.,  Co.  14  Fed.  Rep.  763 157 

Neitz  V.  Hilker 84  Iowa,  459 744 

Nesbit  V.  Town  of  Gamer 75  Iowa,  314 494,  497,  498,  504 

Newby  V.  Caldwell 54  Iowa,  102 331 

New  England  Mortgage  Security 

Co.  V.  Townes 1  South.  Rep.  (Miss.;  242 548 

Newton  V.  Commissioners 100 U.S. 548 601 

Nixon  V.  Downey 49  Iowa,  166 192 

Noble  V.  McFarland  51  111.  226 82 

Nordhaus  v.  Peterson  Bros 54  Iowa,  68 611 

Norton  v.  Williams 9  Iowa,  528 261 

Nowlin  V.  Pyne 47  Iowa,  293 238,  642 

O 

Oakey,  Adm'r  v.  Ritchie 69  Iowa,  69  561 

Ohlquest  v.  Farwell  &  Co 71  Iowa,  231 649 

Orcutt  V.  Hanson,  Ex'x 70  Iowa,  604 703 

Osgood  V.  Bringolf 32  Iowa,  265 345 

Otto  V.  Doty 61  Iowa,  23 89 


Digitized  by 


Google 


Cases  Cited,  xvii 


Parker  V.  Pierce 16  Iowa,  227 343 

Parker  v.  Small 55  Iowa,  732 282 

Parkhill  v.  Town  of  Brighton. . . .  61  Iowa,  103 ....  565 

Parks  V.  Boss 11  How.  373 325 

Parsons  v.  Moses 16  Iowa,  440 491 

Patterson  v.  Jack 59  Iowa,  632 740 

Payne  v.  Chicago,  R.  I.  &  P.  R*y 

Co 44  Iowa,  236 684 

Pease  ▼.  Dibble 57  Ga.  446 548 

Pennsylvania  K'y  Co.  v.  Butler. .  57  Pa.  St.  335 178 

Peoria  Steam  Marble  Works    v. 

Linesenmeyer 80  Iowa,  253 77 

Perry  v.  Vezina 63  Iowa,  25 560 

Perry  v.  Waggoner 68  Iowa,  403 353 

Pettus  V.  Farrell,  Adm'x 59  Iowa,  296 703 

Phillips  V.  Ash's  Heirs 63Ala.  418 601 

Phillips  V.  PoUet 69  Iowa,  39 736 

Phillips  V.  Hosford 35  Iowa,  593 553 

Phillips  V.  Mayer 7  Cal.  81 648 

Pierson  v.  Lane 60  Iowa,  60 316 

Pitcher  v.  Hennessey. 48  N.  Y.  420 642 

Pitkin  &  Brooks  v.  Fletcher  & 

Davis 47  Iowa,  53 354 

Pleasants  v.  Pant 22  Wall.  120 325 

Plummer  v.  People's  Nat.  Bank. .  73  Iowa,  752  735,  753 

Plummer  v.  People's  Nat.  Bank. .  74  Iowa,  731 736 

Pollard  V.  Turner 22  Neb.  366;  35  N.  W.  Rep.  192. . .  547 

Pond   V.    Waterloo    Agricultural 

.  Works 50  Iowa,  596 70 

Potter  V.  Parsons 14  Iowa,  286 649 

Powers  V.  City«of  Council  Bluffs..  45  Iowa,  652 144 

Powers  V.  O'Brien  county 54  Iowa,  501 740 

Price  V.  White 70  Ga.  381 548 


Raby  v.  Cell 85  Pa.  St.  80 326 

Railway  Co.  v.  Gladmon 15  Wall.  407 638 

Railway  Co.  v.  Spencer 98  Ind.  186 498 

Railway  Co.  v.  Wellington 113  Mass.  79 110 

RandaUv.  Silverthom 4  Pa.  St.  173 311 

Rausch  V.  Moore 48  Iowa,  611 282 

Ray  V.  Teabout 65  Iowa,  157 343 

Reed  v.  Chicago,  St.  P.,  M.  &  O. 

R'y  Co . .  74  Iowa,  188   684 

Reed  v.  Larrison 77  Iowa,  399 77 

Reed  v.  Root 59  Iowa,  359 238,  642 

Reed  v.  Washington  Ins.  Co 138  Mass.  575 206 

Remington  V.  Higgins 54  Cal.  622. 642 

Reynolds  v.  Railway  Co 58  N.  Y.  252 638 

Rice  V.  Haddock 70  Iowa,  318 250 

Rice  V.  Smith 9  Iowa,  570 603 

Rice&Sonv.  Plymouth  County.  53  Iowa,  635 34 

Richardson  v.  Warner 28  Fed.  Rep.  343 159 

Robison  v.  ThrailkiU 110 Ind.  117;  10  N.  E.  Rep.  657 310 

Rogers  v.  Ins.  Co 23  N.  E.  Rep.  (Ind.)  502 233 

Rose  V.  Des  Moines  R'y  Co  ....  39  Iowa,  246 177 

Ross  V.  Loomis 64  Iowa,  432 151 

Rowan  V.  Lamb 4  G.  Greene,  468 579 

Rowland  v.  Brown 75  Iowa,  679 136 


Digitized  by 


Google 


xviii  Cases  Cited. 

Ruse  V.  Ins.  Co 23  N.  Y.  516 588 

Russell  V.  Cedar  Rapids  Ins.  Co. .  78  Iowa,  216 650 

Ryanv.  Heenan 76  Iowa,  589 17 

Ryder  v.  Wombwell    L.  R.  4.  Exch.  32 324 

S 

Savings  Bank  v.  Kennedy 58  Iowa,  454 543 

Scagel  V.  C,  M.  &  St.  P.  R'y  Co..  83  Iowa,  380    724 

Schermerhorn  v.  Talman 14  N.  Y.  93 495 

Schooley  v.  Globe  Ins.  Co 76  Iowa,  78 736 

Searles  v.  Lux 52  N.  W.  Reporter,  327 754 

Sears  v.  Sellew 28  Iowa,  501 80 

Sedgwick  v.  Illinois  Central  R'y 

Co 73  Iowa,  158 186 

Semple  V.  Atkinson 64  Mo.  506 649 

Seymour  v.  Shea 62  Iowa,  708 122 

Shaw  V.  Nachtwey 43  Iowa,  653 52 

Sherman  v.  Western  Stage  Co. . .  22  Iowa,  556 31 

Sherwood  v.  Sherwood  44  Iowa,  192 490 

Sillymau  v.  King 36  Iowa,  207 261 

Simmons  v.  Chicago  &  T.  R'y  Co.llO  III.  340 326 

Simonson  v.  C,  R.  I.  &  P.  R'y  Co.  49  Iowa,  87 178 

Simplot  V.  Dubuque 49  Iowa,  633 192 

Sinnett  v.  Moles 38  Iowa,  25 604 

Slemmer  v.  Crampton 50  Iowa,  302 317 

Smith  V.  Cedar  Falls  &  M.  R'y  Co.  30  Iowa,  244 553 

Smith  V.  Kidd 68  N.  Y.  130 549 

Snell  V.  Brown 71  111.  133 206 

Snyder  v.  Closson 84  Iowa,  184 .     26 

Stafford  v.  Fetters 55  Iowa,  484 238,  642 

Stanbrough  v.  Daniels 77  Iowa,  561 186 

Stapleton  v.  King 40  Iowa,  278 331 

Starry  V.  Dubuque  &  S.  W.  R'y  Co.  51  Iowa,  419 323 

State  V.  Barlow 50  Iowa,  701 496 

State  V.  Bennett 31  Iowa,  24 20 

State  V.  Bowman 79  Iowa,  567 334 

State  V.  Bratton 15  Am.  Law  Reg.  (N.  S.)  359 53 

State  V.  Briggs 73  Iowa,  456   713 

State  v.Carr 43  Iowa,  418 60 

State  V.  Clossner    84  Iowa,  401 .  .725,  736 

State  V.  Cooper 16  Vt.  551 20 

State  V.  Douglas 75  Iowa,  432 92,  741 

State  V.  Emeigh   18  Iowa,  122    60  ' 

State  V.  Emmons 72  Iowa,  265   60 

State  V.  Flynn 42  Iowa,  164 60 

State  V.  King 37  Iowa,  469 501 

State  V.  Lundermilk 50  Iowa,  695 496 

State  V.  McLaughlin 44  Iowa,  82 147 

State  V.  Moelchen 53  Iowa,  310 176 

State  V.  Paul 81  Iowa,  596 661 

State  V.  Potter 28  Iowa,  554 496 

State  V.  Ridley 48  Iowa,  370   661 

State  V.  Smith 82  Iowa,  423 706 

State  V.  Wheeler 65  Iowa,  619 713 

State  V.  Young 2  N.  H.  310 495 

Stedwell  v.  Anderson 21  Conn.  144 642 

Steel  V.  Bank 79  Iowa,  347 282 

Stephens  v.  Williams 46  Iowa,  540 514 

Stewart  v.  Marshall 4  G.  Greene,  75 260 

StiUman  V.  Northrup 109N,  Y.  474^  17  N.  E.  Rep.  379..,  214 


Digitized  by 


Google 


Cases  Cited.  xix 

Stinson  v.  Richardson. 44  Iowa,  373    543 

Stoddard  v.  Thompson 31  Iowa,  80 330 

Stodghill  V.  C,  B  &  Q.  B'y  Co. . .  53  Iowa,  341 143 

Stone  V.  Hawkeye  Ins.  Co 68  Iowa,  737 233 

Stout  V.  City  Fire  Ins.  Co 12  Iowa,  371 651 

Strong  V.  Marcy 33  Kan.  109;  5  Pao.  Rep.  366 596 

Sturtevant  v.  State 15  Neb.  459 ;  19  N.  W.  Rep,  017  .. .  53 

Sweatt  V.  Paville 23  Iowa,  321    603 

Sweeney  v.  Neeley 19  N.  W.  Rep.  (Mich.)  127  195 

Sweetv.  Wright  57Iowa,510 511 


Talbort  v.  Noble 75  Iowa,  167 736 

Tallman  V.  Cooke 39  Iowa,  402 153 

Tappan  v.  Morseman 18  Iowa,  499 549 

Taylor  v.  Galland 3  G.  Greene,  17 553 

Taylor  V.  Runyan 9  Iowa,  522 89 

Taylor  &  Co.  v.  Kier 54  Iowa,  645 77 

Teuoher  v.  Hiatt 23  Iowa,  527 564 

Thomas  V.  McDaneld 77  Iowa,  299 557 

Thomas  v.  Town  of  Brooklyn^  ...   58  Iowa,  438 351 

Thompson  V.  Blanchard 2  Iowa,  44 12 

Thompson  v.  McKay  41  Cal.  221 143 

Thorogood  v.  Bryan 8  C.  B.  114 496 

Threshing  Machine  Co.  v.  Haven     65  Iowa,  359 627 

Tollman  v.  Mankato       29 N.  W.  Rep.  (Minn.)  317 496 

Town  of  Albion  v.  Hetrick 90  Ind.  545.   498 

Town  of  Bayard  v.  Baker 76  Iowa,  220 496,  501 

Town  of  Cherokee  v.  S.  C.  &  I.  P. 

Town  Lot,  etc.,  Co 52  Iowa,  279 43 

Town    of   Decorah    v.   Dunstan, 

Bros 38  Iowa,  96 503 

Town  of  Eldora  v.  Burlingame. .  62  Iowa,  32 501 

Town    of  Knightstown    v.   Mus- 

grove 116Ind.l22 498 

Town  of  Pacific  Junction  v.  Dyer,  64  Iowa,  38 23 

Town  of  Troy  v.  Railway  Co. . ...     3  PrOst.  (N.  H. )  83 144 

Transfer  Co.  v.  Kelly 36  Ohio,  86 496 

Trulock  V.  Donahue 76  Iowa,  758 749 

Trustees  of  Iowa  College  v.  Hill. .   12  Iowa,  462 70 

Turner  V.  Cruzen 70  Iowa,  202 226 

Tuttle  V.Story  Co 56  Iowa,  316 77 

U 

United  States  V.  Green 3  Mason,  485 53 


Van  Every  v.  Pitzgorald 21  Neb.  36;  31  N.  W.  Rep.  204. .. .  547 

Van  Horn  v.  Smith 59  Iowa,  142 569 

Van  Patten  V.  Burr 52  Iowa,  518 569 

Van  Winkle  v.  Fence  Co 56  Iowa,  245 299 

W 

Wachendorf  v.  Lancaster    61  Iowa,  509 192 

Wadhams  v.  Gay 73  III.  415 649 

Water  Power  Co.  v.  Ramsdoll  ...  52  N.  W.  Rep.  208 641 

Watson  V,  Van  Meter 43  Iowa,  76 627 


Digitized  by 


Google 


XX 


Statutes  Cited. 


Way,  Adm'r,  v.  niinois  Central 

R'yCo 

Webster  County  v.  Hutchinson . . 

Weis  V.  City  of  Madison 

Weiser  v.  Day  Bros 

Wells  V.  Newsom 

West  V.  Chicago  &  N.  W.  R'y  Co. 

Whipple  V.  Whitman 

Wilcox  V.  Jackson 

Wilds  V.  Hudson  River  R'y  Co. . . 

Willard  v.  Calhoun 

Williams  v.  Meeker 

Williamson  v.  Wachenheim 

Wilson  V.  Miller 

Wing  V.  Glick 

Wire  V.  Poster 

Wittkowsky  v.  Wasson 

Wolverton  v.  Collins 

Wood  V.  Railroad 

Wormley  v.  Hamburg 

Wright  V.  Mahaffey 

Wymore  v.  Mohaska 


35  Iowa,  585 323 

60  Iowa,  726 193 

75Ind.  241 326 

77  Iowa,  25 96 

76  Iowa,  81 491 

77  Iowa,  654 684 

13  R.  I.  512 649 

57  Iowa,  278 703 

24  N.  Y.  430 323,  326 

70  Iowa,  650 575 

29  Iowa,  292 160 

58  Iowa,  277 511 

16  Iowa,  111 261,  343 

56  Iowa,  473 641 

62  Iowa,  114 627 

71  N.  C.  451 326 

34  Iowa,  238 153 

39  Fed.  Rep.  52 206 

40  Iowa,  22 688 

76  Iowa.  96... 331 

78  Iowa,  ?96 498 


Zettler  v.  City  of  Atlantic 66  Ga.  195. . . 

Zuver  V.  Lyons 40  Iowa,  510. 


326 
261 


STATOTES  OF  THE  STATE  OF  IOWA 

CITED  IH  THE  OPIHIOHS  REPORTED  IH  THIS  YOLONE. 


CONSTITUTION. 

Art.  1,  sec.  10 36 

Art.  1,  sec.  18 43 

Art.  5,  sec.  1 524 

ACTS,  SEVENTEENTH  GEN.  A8SEM. 

Ch.  77,  sec.  3 521 

ACTS,  EIGHTEENTH  GEN.  AS8EM. 

Ch.  75,  sec.  10... 23 

Ch.  184 677 

Ch.  189,  sec.  1 218 

Ch.  211,  sec.  1 235 

Ch.  211,  sec.  3 236,  l48  651 

Acts,  nineteenth  gen.  assem. 
Ch.  128,  sec.  1 500 


acts,  twentiefh  gen.  assem. 

Ch.  104,  sec.  1  683 

Ch.  133 523 

Ch.  143  101 

Ch.  143,  sec.  12  334 

Ch.  151 41 

Ch.  151,  sec.  3 42 

Ch.  151,  sec.  4 42 

Ch.  151,  sec.  5 42 

ACTS,    twenty-first     GEN.     ASSEM. 

Ch.  66 101 

Ch.  66,  sec.  1 90,     92 

Ch.  66,  sec.  3 334 

ACTS,   TWENTY-SECOND  GEN.   ASSEM. 

Ch.  25,  sec.  1 350 

Ch.  36 677 

Ch.  73,  sec.  2 91 

Ch.  78 73 


Digitized  by 


Google 


Statutes  Cited. 


XXI 


CODB  OP  1873. 

Title  9,  Ch.  1 107,  199 

See.  45,  subdiv.  23 564 

Sec.  161 218 

Sec.  218 650 

Sec.  222 650 

Sec.  223  650 

Sec.  243 650 

Sec.  281 599 

Sec.  282 599,  605 


Sec.  283 
See.  284. 


599 
599 

Sec.  285 599 

Sec.  287 599 

Sec.  470 ;....  40 

Sec.  476 41 

Sec.  477 43 

Sec.  479 41 

Sec.  489 502 

Sec.  492 500 

Sec.  661 494 

Sec.  669 494 

See.  672  494 

Sec.  726 347 

Sec.  771 677 

Sec.  890.... 226 

Sec.  902 249 

Sec.  946 130 

Sec.  1061 200 

Sec.  1062 200 

Sec.  1064 201 

Sec.  1068 :  105,  109,  111,  199 

Sec.  1268 518 

Sec.  1289 684 

Sec.  1489 166 

Sec.  1498 166 

Sec.  1540 715 

Sec.  1542 - 715 

Sec.  1543 334 

Sec.  1920 317 

Sec.  1938 156 

Sec.  1976 491 

Sec.  1987 491 

Sec.  1988 291 

Sec.  1990 543 

Sec.  1996 291 

Sec.  2007 520,  528 

Sec.  2008 528 

Sec.  2017 46,  357 

Sec.  2019  220 

Sec.  2033 312 

Sec.  2036  312 

Sec.  2112 115 

Sec.  2215 543 

Sec.  2241 52,  508 


Sec.  2242 52 

Sec.2243 608 

Sec.  2301 53 

Sec.  2308 53 

Sec.  2309 53 

Sec.  2340.. 89 

Sec.  2351 86 

Sec.  2420 700 

Sec.  2421 295,  700 

Sec.  2440 281,  528,  531 

Sec.  2441 281,  528 

Sec.  2444 527 

Sec.  2474 295 

Sec.  2519 525 

Sec.  2525 30 

Sec.  2526 31 

Sec.  2534 ■ 24 

Sec.  2543 560 

Sec.  2544 236 

Sec.  2621 137 

Sec.  2627 31 

Sec.  2655 228 

Sec.  2734 515 

Sec.  2740 31 

Sec.  2742 77,253.  740 

Sec.  2837 27 

Sec.  2839 28,  32 

Sec.  2906 ' 16 

Sec.  3019 16,  17 

Sec.  3020 17 

Sec.  3155 739 

Sec.  3173 564 

Sec.  3178 668,  736 

Sec.  3179 16,  668 

Sec.  3184 151 

Sec.  3211 101 

Sec.  3610 621 

Sec.  3637 275 

Sec.  3639 686 

Sec.  3663 310 

Sec.  3665 166,  310 

See.  3781 91 

Sec.  3790 91 

Sec.  3806 91 

Sec.  3814 91 

Sec.  3891 18 

Sec.  4008 19 

Sec.  4103 19 

Sec.  4104 19 

Sec.  4166 19 

Sec.  4295 19 

Sec.  4302 59 

Sec.  4427 5 

Sec.  4560 38,  147 

Seo.4614 86 


Digitized  by 


Google 


Digitized  by  VjOOQIC 


A-: 


REPORTS 

OF 


CASES  AT  LAW  AND  IN  EQUITY, 

DETBBMINED  BY  THE 

SUPREME  COURT 


OP 


THE  STATE  OF  IOWA, 


AT 


DBS  MOINES,  MAY  TERM,  A.  D.    1 892, 

▲HD  IN  THB  FORTY-SIXTH  TEAR  OF  THE  STATl. 


Thb  State  op  Iowa,  Appellee,  v.  Thomas  Carroll, 
et  al.,  Appellants. 

1.  Witneeses:  impeachment:  interest.  One  who,  in  the  oapacity  of 
a  private  detective,  has  been  instrumental  in  procuring  the  indictment 
of  one  for  a  felony,  and  who  has  testified  as  a  witness  for  the  state  to 
an  alleged  admission  of  the  accused  to  the  commission  of  the  offense 
charged,  may,  for  the  purposes  of  impeachment,  be  questioned  upon 
cross-examination  as  to  the  compensation  he  is  to  receive  for  his  ser- 
vices in  such  case,  and  whether  or  not  it  is  dependent  upon  his  suc- 
cess in  procuring  the  conviction  of  the  defendant. 

2.  Criminal  Law :  evidence:  proof  of  testimony  of  accused  before 
GRAND  JURY.  Statements  voluntarily  made  by  one  before  the  grand 
jury  touching  an  offense  for  which  he  is  then  under  arrest,  may  be 
put  in  evidence  against  him  through  the  testimony  of  members  of  the 
grand  jury  upon  a  trial  under  an  indictment  subsequently  found. 

Appeal  from  Monona  District  Court. — Hon.  George  W. 
Wakefield,  Judge. 

Tuesday,  May  10, 1892. 
Vol.  85—1  (1) 
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State  v.  Carroll.  [85  Iowa 


The  defendants  were  indicted  upon  a  charge  of 
feloniously,  willfully  and  maliciously  burning  a  barn, 
the  property  of  one  S.  C.  King.  I'he  cause  was  tried 
to  a  jury,  and  the  defendants  were  found  guilty,  and 
there  was  a  judgment  that  they  be  imprisoned  in  the 
penitentiary  for  one  year.  The  defendants  appeal. — 
Reversed.  ' 

Ud.  L.  Collin  and  Lynn  d  Sullivan,  for  appellants. 

John  Y.  Stone,  Attorney  General,  and  Thos.  A. 
Cheshire,  for  the  State. 

RoTHROOK,  J. — ^I.  It  appears  from  the  evidence  in 
the  case  that  on  the  night  of  the  third  day  of  Novem- 
ber, 1888,  the  barn  of  S.  C.  King  was  destroyed  by  fire. 
The  fire  was  discovered  between  eleven  and  twelve 
o'clock.  The  flames  were  all  over  the  barn  when  it 
was  discovered,  and  it  could  not  be  determined  at  what 
part  of  the  building  the  fire  originated  or  was  started. 
The  defendants  are  two  boys,  who  resided  with  their 
parents  in  the  same  neighborhood  with  King.  They 
were  at  that  time  aged  fifteen  and  sixteen  years,  respec- 
tively, and  are  cousins.  They  are  also  nephews  of 
S.  C.  King  by  marriage.  There  is  nothing  in  the 
whole  record  to  show  that  the  defendants  had  any 
motive  for  setting  the  barn  on  fire,  and,  aside  from 
what  is  claimed  to  be  an  admission  of  the  defendant, 
Thomas  Carroll,  made  to  one  Sego,  there  is  nothing 
directly  pointing  to  the  defendants  as  being  guilty  of 
burning  the  barn.  This  man  Sego  was  a  witness  on 
the  trial,  and  he  testified  that  he  was  employed  by  King 
as  a  detective  to  bring  the  guilty  parties  to  justice,  and 
that  in  pursuance  of  his  employment  he  went  to  a 
lyceum  at  a  schoolhouse  in  the  neighborhood  a  week 
after  the  barn  was  destroyed,  with  a  supply  of  whisky, 
and  that  he  gave  the  defendant,  Thomas  Carroll,  some 
of  it,  which  he  drank,  and,  after  having  taken  several 
drinks,  he  told  him  that  the  defendant  (William)  said 
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that  he  (Thomas)  fired  the  barn,  and  that  Thomas 
replied  that  he  (William)  '*was  a  damn  liar;  that  he 
done  it  himself.'^  He  then  proposed  to  make  an 
arrangement  with  one  Ordway,  by  which  he  (Sego) 
and  the  defendant,  Thomas,  should  bum  King's  house 
and  get  fifty  dollars  for  burning  it.  He  also  testified 
that  at  another  time  he  had  a  conversation  with  both 
of  the  defendants,  in  which  they  proposed,  if  he  skipped 
the  country,  they  would  swear  he  burned  the  barn.  He 
testified  to  other  facts  in  connection  with  his  employ- 
ment as  a  detective.  On  cross-examination  he  was 
asked  by  counsel  for  the  defendants  how  much  salary 
he  was  to  receive  for  his  services  as  detective.  The 
state  objected  to  the  question  as  incompetent  and 
immaterial.  The  objection  was  sustained,  and  defend- 
ants excepted  to  the  ruling.  He  was  further  asked,  on 
cross-examination,  if  he  had  stated  in  a  certain  conver- 
sation with  one  Pierce  that  his  compensation  depended 
upon  whether  he  succejBded  in  convicting  the  defend- 
ants. An  objection  to  this  question  was  sustained. 
He  was  further  asked  if  he  had  not  stated  that  he  was 
to  receive  forty  acres  of  land  and  four  hundred  dollars 
if  the  defendants  were  convicted. 

In  our  opinion,  the  court  should  have  overruled 
these  and  like  objections  to  other  parts  of  the  cross- 
examination    of   the    witness,    and   per- 
'  impeachment:  mitted  the  defendants  to  impeach  him  by 

interest.  ^  •' 

showing  the  motives  which  actuated  him 
in  playing  the  role  of  detective.  He  admitted  that  the 
statement  he  made  to  the  defendant  Thomas  Carroll 
that  William  had  said  he  (Thomas)  burned  the  barn 
was  false,  and  that  it  was  made  to  entrap  Thomas  into 
a  confession.  It  further  appeared  in  the  testimony  of 
the  said  Sego  that  he  did  afterwards  twice  ''skip  the 
country,^'  as  he  termed  it.  He  stated  that  he  went 
away  once  upon  payment  of  one  hundred  dollars,  and 
at  another  time  he  went  away  upon  payment  of  one 
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hundred  and  fifty  dollars,  and  the  last  time  he  remained 
unjiil  he  was  brought  back,  and,  as  we  understand  it, 
he  was  finally  detained  and  held  in  jail  as  a  witness. 
The  system  of  detection,  by  means  of  false  pretenses, 
lying,  and  deceit  on  the  part  of  the  detective,  can  only 
be  justified,  if  justified  at  all,  by  the  fullest  and  most 
searching  examination  of  the  motives  and  inducements 
under  which  he  acts.  No  party  acting  in  that  capacity 
should  be  allowed  to  keep  back  or  conceal  any  fact 
which  bears  upon  the  motives  by  which  he  is  controlled 
in  the  pursuit  of  his  employment.  It  is  always  com- 
petent to  show  the  interest  of  a  witness,  and  the  rule 
applies  with  peculiar  force  in  a  case  where  facts  are 
claimed  to  have  been  ascertained  by  falsehood,  and  in 
the  line  of  employment  as  a  detective,  and  with  the  aid 
of  the  appliances  used  in  this  case.  And  it  was  very 
important  that  the  defendants  should  have  the  full 
liberty  of  cross-examination  and  impeachment  in  this 
case,  for  we  are  free  to  say  that,  if  the  jury  had  found 
that  this  witness  was  unworthy  of  belief,  there  was  no 
other  evidence  upon  which  either  of  the  defendants 
ought  to  have  been  found  guilty. 

II.  The  defendants  voluntarily  appeared  before  the 
grand  jury  which  returned  the  indictment,  and  testified 
1.  CBiMiifALLAw:  as  witnesses.     Two  of  the  grand  jurors 
proof'^oT  teati-  were  called  as  witnesses  by  the  state  on 
cuBeS  *beforo  the  trial  of  the  indictment,  and  testified  to 
grand  Jury.      (j^rtajn  statcmcuts  made  by  the  defend- 
ants when  they  were  before  the  grand  jury.     Counsel 
for  the  defendants  objected  to  the  testimony  of  the 
grand  jurors  on  the  ground  that  they  should  not  be 
permitted  to  testify,  because  the  defendants  were  at  the 
time  they  gave  their  testimony  under  arrest  for  the 
crime,  and  that  their  statements  were  not  therefore 
voluntary.     The  record  shows  that  the  defendants  were 
not  compelled  to  testify.     On  the  contrary,  it  appears 
that  the  defendants  were  advised  by  the  foreman  of  the 


Digitized  by 


Google 


May  1892]  State  v.  Carroll. 


grand  jury  that  they  were  not  required  to  testify,  and 
that  after  said  advice  they  voluntarily  made  the  state- 
ments now  under  consideration.  These  statements 
were  not  in  the  nature  of  confessions.  They  were  to 
the  eflEect  that  the  defendants  first  heard  of  the  fire 
from  a  certain  person,  and  this  appears  to  have  been  a 
mistake,  whether  made  intentionally  or  by  design  does 
not  appear.  It  was  a  circumstance  which  the  state  had 
the  right  to  present  to  the  jury  for  such  consideration 
as  it  was  entitled  to.  Having  been  voluntarily  made, 
the  evidence  was  admissible.  Wharton's  Criminal 
Evidence,  sec.  631. 

III.  It  is  claimed  with  great  confidence  that  the 
verdict  was  without  sufficient  support  in  the  evidence. 
As  the  judgment  must  be  reversed  for  the  refusal  to 
permit  the  defendants  to  show,  by  cross-examination 
and  impeachment,  the  whole  connection  of  the  detective 
Sego  with  the  case,  including  his  interest  and  his 
motives,  and  as  the  evidence  may  not  be  the  same  on 
another  trial,  it  would  be  improper  to  determine  the 
sufficiency  of  the  evidence  at  this  time.  But  we  think 
that,  in  view  of  a  new  trial,  it  is  proper  to  say  that  the 
evidence  of  what  is  called  the  corpus  delicti^  or  body  of 
the  offense,  is,  to  say  the  least,  exceedingly  doubtful. 
Under  section  4427  of  the  Code,  no  conviction  can  be 
had  unless  there  is  proof,  other  than  jthe  confession  of 
the  defendant,  that  a  crime  was  actually  committed. 
It  is  always  necessary,  in  every  case,  to  prove  that  a 
crime  has  been  committed.  In  the  prosecution  •  of  a 
homicide,  the  accused  cannot  be  convicted,  unless  the 
death  be  first  distinctly  proved;  and,  in  a  case  of  arson, 
there  can  be  no  conviction  without  satisfactory  proof 
that  ;the  building  was  feloniously,  willfully,  and 
maliciously  burned  by  some  one,  and  was  not  an  acci- 
dental burning. 

For  the  errors  above  pointed  out  the  judgment  of 
the  district  court  is  reyebsed. 
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F.  0.  Adams,  Administrator,  Appellee,  v.  New  York 

Bowery  Fire  Insurance  Company, 

Appellant. 

85         i 

|i36  475|  X.  Arbitrationand  Award:  agreement:  PEBPORMANtE.  A  policy 
of  insurance  against  fire  provided  that  in  the  event  of  disagreement 
as  to  the  amount  of  any  loss  thereunder,  the  question  should  be  sub- 
mitted to  two  competent  and  disinterested  appraisers,  the  insured 
and  the  insurance  company  each  selecting  one,  and  the  two  so  chosen, 
having  first  selected  a  competent  and  disinterested  umpire,  should 
then  estimate  and  appraise  the  sound  value  and  damage,  and  failing 
to  agree  should  submit  their  differences  to  the  umpire,  and,  that  the 
award  in  writing  of  any  two  should  determine  the  amount  of  such 
loss.  Held,  that  a  submission  t<»  arbitrators  which  did  not  provide 
for  the  selection  of  an  umpire  before  beginning  the  work  of  appraise- 
ment, but  only  in  the  event  of  its  becoming  necessary,  and  which 
required  the  appraisers  to  estimate  only  the  loss  or  damage  to  that 
part  of  the  insured  property  which  had  been  saved  in  a  damaged  con- 
dition, was  a  material  variance  from  the  terms  of  the  policy,  and 
constituted  no  defense  to  an  action  thereon. 

2.  :  OMISSION  OP  ARBITRATORS  TO  CONSIDER  MATTERS  SUB- 
MITTED. The  submission  to  the  arbitrators  being  accompanied  by  a 
schedule  of  the  property  in  question,  held,  that  the  omission  to 
appraise  some  articles  included  therein  through  mistake,  and  certain 
other  articles  because,  in  the  opinion  of  the  appraisers,  they  were 
not  covered  by  the  policy,  was  unauthorized,  and  rendered  the  award 
invalid. 

3.  : .    At  the  time  of  the  submission,  the  appraiser  selected 

by  the  defendant  received  from  the  company  a  schedule  of  the  prop- 
erty in  question,  which  the  plaintiff  had  sent  the  defendant  with  his 
proofs  of  loss.  The  plaintiff  learning  of  such  fact  thereupon  furnished 
the  other  appraisers  with  copies  of  said  schedule.  Held,  that  both 
parties  were  estopped  from  denying  that  the  schedule  had  been  fur- 
nished as  a  part  of  the  submission. 

4.  :  WAIVER:  RIGHT  OP  ACTION.  Having  entered  into  an  agree- 
ment of  submission  to  arbitrators  not  in  accord  with  the  provisions  of 
the  policy,  and  stood  upon  the  validity  of  an  award  thereunder,  held, 
that  the  defendant  had  waived  the  right,  if  any  existed,  to  insist 
upon  an  award  in  accordance  with  the  terms  of  the  policy  before 
suit  could  be  commenced  thereon. 

5.  Fire  Insurance :  loss:  evidence.  The  award  of  the  arbitrators 
being  invalid,  h^ld,  that  in  an  action  upon  said  policy  evidence  of  the 
Tftlue  of  the  property  insured  was  properly  received. 
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6.  :  poucy:  construction.    Under  a  policy  of  insurance  against 

fire  coveriijg  ''tools  used  in  the  manufacture  of  boots  and  shoes,"  the 
insured  is  entitled  to  recover  for  the  loss  of  "patterns"  for  making 
boots  and  shoes. 

Apj^ealfrom  Des  Moines  District  Court. — Hon.  Charles 
H.  Phelps,  Judge. 

Tuesday,  May  10,  1892. 

Action  on  a  policy  of  insurance  covering  certain 
personal  property.  From  a  verdict  for  the  plaintiff  the 
defendant  appeals. — Affirmed. 

D.  J.  Schuyler  and  Power  <&  RustoUj  for  appel- 
lants. 

G.  L.  Poor  J  for  appellee. 

Kinne,  J. — The  petition  alleges  the  issuing  of  the 
policy,  the  destruction  by  fire  of  a  part  of  the  property 
insured,  and  damage  to  the  remainder  of  it ;  that  the 
plaintiff,  as  administrator,  was  at  the  date  of  the  policy 
as  well  as  at  the  time  of  the  fire  the  sole  owner  of  the 
property  insured;  that  the  loss  was  nine  thousand  and 
twenty-three  dollars  and  ninety-three  cents,  and  that 
due  notice  and  proof  of  loss  were  furnished  the  defend- 
ant. A  copy  of  the  policy  is  attached  to  the  petition, 
from  which  it  appears  that  the  policy  ran  to  the  * 'estate 
of  A.  Q-.  Adams,"  and  was  for  thirty-five  hundred 
dollars.  The  material  parts  of  the  policy  are  as  fol- 
lows: 

''The  New  York  Bowery  Insurance  Company, 
in  consideration  of  the  stipulations  herein  made, 
and  of  thirty-three  dollars  and  twenty-five  cents, 
does  insure  estate  of  A.  G.  Adams  for  one  year 
from  the  sixth  of  March,  1888,  to  an  amount  not 
exceeding  thirty-five  hundred  dollars  on  fixed  and 
movable  machinery,  shafting,  belting,  gearing  and  pul- 
leys, hangers  and  tools  used  in  the  manufacture  of 
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boots  and  shoes,  all  contained  in  the  three-story  brick, 
metal  roof  building  and  basement,  southwest  corner  of 
Valley  and  Third  streets,  Burlington,  Other  insur- 
ance permitted.  The  company  shall  not  be  liable 
beyond  the  cash  value  of  the  property  at  the  time  any 
loss  or  damage  occurs,  and  the  loss  or  damage  shall  be 
ascertained  or  estimated  according  to  such  actual  cash 
value,  with  proper  deductions  for  depreciation,  and 
shall  in  no  event  exceed  what  it  would  then  cost  the 
insured  to  repair  or  replace  the  same  with  material  of 
like  kind  and  quality.  In  the  event  of  disagreement 
as  to  the  amount  of  loss,  the  same  shall,  as  above  pro- 
vided, be  ascertained  by  two  competent  and  disinter- 
ested appraisers,  the  insured  and  this  company  each 
selecting  one,  and  the  two  so  chosen  shall  first  select  a 
competent  and  disinterested  urrpire.  The  appraisers 
together  shall  then  estimate  and  appraise  the  sound 
value  and  damage,  and,  failing  to  agree,  shall  submit 
their  diflEerences  to  the  umpire,  and  the  award  in  writ- 
ing of  any  two  shall  determine  the  amount  of  such  loss. 
No  suit  or  action  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  in  any  court  of  law  or  equity 
until  after  full  compliance  by  the  insured  with  the  fore- 
going requirements.  This  policy  is  made  and  accepted 
subject  to  the  foregoing  stipulations  and  conditions. '^ 
The  answer  admits  the  issuance  of  the  policy  for 
the  amount  stated  in  the  petition,  and  on  the  terms 
and  conditions  expressed  in  said  policy,  admits  the  fire 
and  that  the  property  was  damaged,  and  denies  all 
other  allegations  in  the  petition.  It  avers  that  the  con- 
tract was  with  ^^the  estate  of  A.  Q-.  Adams:"  that  A. 
G.  Adams  died  intestate  prior  to  the  issuance  of  the 
policy,  leaving  a  widow  and  children ;  that  the  estate 
was  solvent,  and  that  the  heirs  are  entitled  to  a  distribu- 
tive share  thereof,  including  the  avails  of  this  policy, 
that  the  plaintiflE  is  not  a  party  to  the  contract  and  can- 
not maintain  an  action  thereon ;  that  the  policy  provides 
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that  if  there  should  be  other  insurance  on  the  property 
the  defendant  should  not  be  liable  for  any  greater  pro- 
portion of  said  loss  than  the  same  insurance  bears  to 
the  whole  amount  of  insurance ;  that  there  was  other 
insurance  to  the  amount  of  six  thousand  eight  hundred 
and  fifty  dollars,  and  the  amount  of  said  loss,  if  any, 
due  the  plaintiflE  is  not  equal  to  the  amount  of  the  policy 
or  the  amount  claimed.  It  is  further  averred  that  the 
policy  provides  that  in  case  of  disagreement  as  to  the 
amount  of  loss,  it  should  be  determined  by  competent 
and  disinterested  persons  to  be  selected  by  the  parties 
to  the  contract,  and  that  their  action  should  be  final 
and  binding  as  to  the  amount  of  damage,  but  as  to  no 
other  fact;  that  such  persons  were  selected  and  fixed 
the  damage  at  two  thousand  six  hundred  forty-five 
dollars  and  seventy-three  cents.  The  plaintiflE  replying, 
admits  that  A.  Or.  Adams  died  intestate  prior  to  the 
issuance  of  the  policy,  leaving  heirs,  as  claimed  in  the 
answer;  alleges  that  the  claims  against  the  estate  have 
not  all  been  paid,  and  that  the  estate  is  insolvent;  that 
the  plaintiflE  as  administrator,  contracted  with  the 
defendant  for  the  insurance  in  controversy,  paid 
therefor,  accepted  the  policy,  that  both  parties  at 
the  time  and  ever  since  have  treated  the  policy 
as  being  for  the  benefit  of  the  estate,  and  that 
the  plaintiflE  was  its  sole  representative  and  authorized 
to  eflEect  the  insurance  and  sue  therefor;  that  the 
defendant  has  always  recognized  the  plaintiflE  as  author- 
ized to  represent  said  estate  in  said  matter,  and  that 
said  insurance*  was  intended  for  the  use  and  benefit  of 
the  plaintiflE  as  legal  owner  of  the  property.  He  avers 
that  the  award  is  void  for  the  following  reasons: 
Because  not  made  in  conformity  to  the  terms  of  the 
I)olicy ;  on  account  of  the  gross  partiality  of  the  repre- 
sentative of  the  defendant  and  of  the  ignorance  of  the 
arbitrators;  and  because  the  plaintiflE  was  not  permitted 
to  testify  and  hcve  other  witnesses  testify  before  such 
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arbitrators ;  because  the  award  was  made  on  Sunday,  and 
for  other  reasons.  That  the  plaintiflE  notified  the  defend- 
ant that  on  account  of  such  matters  he  would  not  abide 
by  the  award,  and  asked  the  defendant  to  join  him  in 
the  selection  of  other  and  impartial  appraisers  to 
appraise  the  property  lost,  and  the  defendant  refused  so 
to  do.  In  an  amendment  to  the  petition  the  plaintiff 
claims  to  have  furnished  the  defendant  proofs  of  loss 
which  the  defendant  received  and  acted  upon  as  suffi- 
cient, and  that  the  defendant  by  its  acts  in  offering  to 
compromise  the  loss  disputed  the  amount  claimed  in 
said  proofs,  thereby  compelling  the  plaintiff  to  incur 
expense  in  efforts  to  have  the  damage  appraised  and  is 
estopped  from  now  objecting  to  the  sufficiency  of  said 
notice  and  proofs  of  loss.  The  defendant,  in  an  amend- 
ment to  its  answer,  avers  that  by  the  terms  of  the  policy 
the  assured  agreed  to  * 'protect  the  property  from 
further  damage,'^  in  case  of  fire,  and  that  the  plaintiff 
failed  and  neglected  so  to  do,  whereby  said  damage 
was  greatly  increased. 

I.  The  defendant  pleads  an  arbitration  and  award 
had  under  the  policy  sued  upon  and  insists  that  such 
award  is  conclusive  upon  the  plaintiff,  and 
*•  ^d^a^Sd?  hence  the  court  erred  in  admitting  evidence 
J^orafan^ce.  ^s  to  the  valuc  of  the  goods  and  other  evi- 
dence which  tended,  as  it  claims,  to 
impeach  the  award ;  also  in  giving  certain  instructions 
to  the  jury  in  relation  thereto.  It  will  be  seen  that  the 
defendant  does  not  plead  a  common-law  submission  and 
award,  but  bases  this  defense  entirely  on  a  submission 
and  award  had  in  accordance  with  the  provisions  of 
the  contract  of  assurance ;  hence  it  becomes  material  to 
inquire  as  to  whether  or  not  the  submission  in  fact 
made,  and  which  was  followed  by  an  award,  was  in 
accordance  with  the  provisions  of  the  policy  in  suit. 
By  the  terms  of  the  policy,  in  the  event  of  disagreement 
of  the  parties  as  to  the  amount  of  the  loss,  it  was  to  be 
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ascertained  ^'by  two  competent  and  disinterested 
appraisers,  the  insured  and  this  company  each  selecting 
one,  and  the  two  so  chosen  shall  first  select  a  compe- 
tent and  disinterested  umpire.  The  appraisers  together 
shall  then  estimate  and  appraise  the  sound  value  and 
damage,  and,  failing  to  agree,  shall  submit  their  differ- 
ences to  the  umpire,  and  the  award  in  writing  of  any 
two  shall  determine  the  amount  of  said  loss.'^  The 
loss  or  damage  was  also  to  be  estimated  according  to 
the  actual  cash  value  of  the  property,  allowing  proper 
deductions  for  its  depreciation.  The  submission 
entered  into  by  the  parties  did  not  follow  the  provision 
of  the  policy  in  this:  The  submission  did  not  provide 
for  the  selection  of  any  umpire  before  the  work  of 
appraisement  was  proceeded  with ;  it  only  provided  for 
the  selection  of  an  umpire  in  the  event  it  became  nec- 
essary. The  submission  also  provided  that  the  apprais- 
ers should  estimate  only  the  loss  or  damage  to  that 
part  of  the  insured  property  which  had  been  saved  in  a 
damaged  condition,  thereby  excluding  from  their  con- 
sideration any  estimate  of  the  amount  of  the  plaintiff's 
loss  on  property  totally  destroyed.  This  alone  was  a 
material  and  fatal  variance  from  the  terms  of  the  policy, 
which,  by  any  fair  construction,  must  be  held  to  cover 
all  loss  or  damage  to  the  property  insured,  whether 
total  or  partial.  The  submission  and  award  pleaded, 
not  being  in  accordance  with  the  terms  of  the  policy^ 
are  no  defense  to  this  action. 

II.  It  appears  that  the  schedule  accompanjdng  ^he 
submission,  as  made  out,  included  many  articles  which 

2  .  omission  ^^^^  ^^^    appraised,   and   other    articles 

ci^Md^^^^-  embraced  within  the  schedule  were  held 
temsubmitted.  ^^  ^^^  appraisers  not  to  be  covered  by  the 
terms  of  the  policy,  and  hence  were  not  appraised. 
Clearly  the  appraisers  were  not  authorized  to  exercise 
their  judgment  as  to  what  was  or  was  not  included 
within  the  policy.      That  was  a  matter  the   parties 
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themselves  had  already  determined  by  the  terms  of  the 
submission  and  the  schedule  which  was  placed  in  the 
appraisers'  hands.  They  were  to  appraise  certain 
articles.  They  only  appraised  a  part  of  them,  and  they 
undertook  without  a  shadow  of  authority  to  determine 
that  certain  articles  in  the  schedule  were  not  covered 
by  the  policy.  Under  such  circumstances,  to  hold  the 
award  binding  (even  if  the  submission  had  followed  the 
terms  of  the  policy)  would  not  effectuate  the  intent  and 
agreement  of  the  parties  as  evidenced  by  the  submission 
and  the  accompanying  schedule.  The  law  is  well 
settled  that  an  award  will  be  set  aside  for  such  material 
mistakes  and  errors  as  prejudice  either  party ;  and  it 
will  also  be  set  aside  if  the  arbitrators  *'omit  to  con- 
sider matters  which  were  submitted''  to  them.  Thomp- 
son V.  Blanchard,  2  Iowa,  44. 

III.  It  is  insisted  that  no  schedule  was  attached  to 
the  agreement  of  submission.     This  may,  perhaps,  be 

conceded,  but  it  clearly  appears  that  the 
8.  — :  — .         appraiser  selected  by  the  defendant  had  a 

schedule,  and  the  same  one  which  the 
plaintiflf  had  furnished  the  defendant  a  long  time 
before  he  sent  them  his  proofs  of  loss.  This  sched- 
ule, having  been  traced  directly  to  the  defendant 
and  next  found  in  the  hands  of  its  appraiser,  it  is  fair 
to  infer  that  it  was  given  to  him  by  the  defendant  as 
embodying  what  it  intended  should  be  appraised.  The 
fact  that  the  defendant's  appraiser  had  this  schedule 
came  to  the  plaintiflE's  knowledge,  and  he  then  furnished 
the  others  with  duplicates  of  it.  Thus  it  will  be 
seen  both  parties  treated  the  schedule  actually  in  the 
hands  of  the  appraisers  as  if  it  had  passed  to  them  as  a 
part  of  the  submission  itself,  and  neither  can  now  be 
heard  to  say  that  no  schedule  was  furnished  the 
appraisers. 

rV.  The  submission  provided  for  the  appraisement 
of  the  property  '^article  by  article,"   The  provision  was 
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partially  ignored,  and  though  the  evidence  shows 
the  estimate  was  so  made  in  fact  by  the  appraisers, 
yet  in  many  cases  the  appraisement  of  several  articles 
when  written  down  was  carried  out  in  one  gross  sum, 
so  that  from  the  paper  itself  it  could  not  be  ascer- 
tained what  the  appraisement  on  a  particular  article 
was.  Other  objections  are  made  by  the  plaintiff  to 
the  appraisement,  which,  in  the  view  we  have  taken 
of  the  case,  need  not  be  considered. 

V.  The  defendant  claims  that  by  the  terms  of  the 
policy  the  making  of  an  award  was  prerequisite  to  the  ^ 

bringing  of  a  suit  by  plaintiff.  K  this 
*"  riibtlf^iltfon.  should  be  conceded  (and  this  we  do  not 

decide),  it  is  competent  for  a  party  for 
whose  benefit  a  provision  in  a  contract  is  made  to  waive 
it.  By  entering  into  an  agreement  of  submission  not  in 
accord  with  the  provisions  of  the  policy,  and  standing 
on  the  validity  of  an  award  made  under  such  sub- 
mission, the  defendant  must  be  held  to  have  waived 
the  right  (if  it  had  any),  to  insist  that  an  award  must 
be  made  in  accordance  with  the  terms  of  the  policy 
before  suit  could  be  commenced  thereon. 

VI.  On  the  theory  that  the  submission  followed  the 
provisions^  of    the    policy,    the     appellant    excepts 

to  the  introduction  of  certain  evidence 
'  ancb:  low"     relating  to  the  value  of  the  insured  prop- 
erty.     Holding,  as  we  do,  that  the  sub- 
mission pleaded  is  not  in  accord  with  the  agreement  of 
the  parties  as  evidenced  by  the  policy,  this  evidence 
was  properly  admitted. 

VII.  It  is  said  that  ''patterns''  for  making  boots 
and  shoes  are  not  especially  mentioned  in  the  policy,  and 

hence  no  recovery  can  be  had  therefor ;  the 
**  ^trootiJn.    appellant  claims  the  policy  contains  the 

clause:  J 'The  company  shall  not  be  liable 
for  loss  *  *  *  unless  liability  is  subsequently  assumed 
for  models,  patterns/'  etc.    No  such  clause  is  found 
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in  so  much  of  the  policy  as  is  set  out  in  the  abstract. 
The  words,  ^^tools  used  in  the  manufacture  of  boots 
and  shoes,''  are  found  in  the  policy.  Webster  defines 
a  *^tool"  as  ^'any  instrument,  such  as  a  hammer,  saw, 
plane,  file,  and  the  like,  used  in  the  manual  arts,  to 
facilitate  mechanical  operations ;  any  instrument  used 
by  craftsman  or  laborer,  at  his  work;''  and  again,  as 
^*any  instrument  of  use  or  service."  Under  a  policy 
containing  the  same  provisions  which  the  appellant 
insists  this  does,  ^'patterns"  have  been  held  to  be 
^^tools."  Lovewell  v,  Winchester  Fire  Insurance  Co.j 
124  Mass.  418. 

Many  other  questions  are  discussed  which  we  need 
not  consider,  in  view  of  the  conclusion  heretofore 
reached.  We  have  examined  them  all,  as  well  as  the 
instructions  asked  and  refused,  and  those  given  by  the 
court,  and  find  no  reversible  error.  The  judgment  of 
the  district  court  is  affirmed. 


85— H       €harles  L.  Peterson,  Appellee,  v.  S.  D.  Hays  et  al.j 
(^~l  Defendants,  John  W.  H.  Griffin,  Clerk,  and 

lli«-__«l  H.  B.  Nelson,  Appellant. 

1.  Officers:  clerk  of  district  court:  payment  op  money  col- 
lected: JURISDICTION.  The  district  court  has  jurisdiction,  under 
section  2906  of  the  Code,  to  make  a  final  order,  in  summary  proceed- 
ings by  motion  against  the  clerk  of  said  court,  requiring  the  payment 
of  moneys  coming  into  his  hands  as  such  ofScer  to  the  persons  entitled 
\theieto. 

2.  Atta-chment :  appeal  from  order  discharging  attached  prop- 
erty :  fees  for  transcript.  Under  sections  3019  and  3020  of  the 
code  requiring  an  appeal  from  a  judgment  against  an  attachment 
plaintiflf  and  discharge  of  the  attached  property  to  be  taken  within 
two  days  thereafter,  the  service  of  a  notice  of  appeal  and  filing  of  a 
supersedeas  bond  within  the  prescribed  time  will  be  ineffectual,  if 
the  clerk  of  the  district  court  has  not  been  paid  or  secured  his  fees 
for  a  transcript. 
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,86 

Appeal  from  Monroe  District  Court. — Hon.  H.  C.        ^ 
Traverse,  Judge. 

Tuesday,  May  10,  1892. 

This  appeal  is  from  an  order  requiring  the  clerk 
of  the  district  court  to  pay  to  the  plaintiff  certain 
money. — Affirmed, 

Haskell  <&  Greer  and  Liston  McMillany  for  appel- 
lant. 

J.  C.  Mabry,  Ed.  Morrison  and  H.  L.  Dashiell,  for 
appellee. 

Robinson,  C.  J. — ^In  the  year  1886  the  plaintiflE, 
Peterson,  recovered  in  the  district  court  of  Monroe 
county,  against  the  defendant.  Hays,  and  another, 
judgment  for  the  sum  of  eight  hundred  and  twelve 
dollars  and  twenty-three  cents.  Afterwards  there  was 
paid  to  Griffin,  as  clerk  of  that  court,  to  apply  on  the 
judgment  a  eum  sufficient  to  pay  the  costs  and  leave 
a  remainder  of  six  hundred  and  eighty-four  dollars  and 
sixty-five  cents.  In  March,  1888,  suit  was  brought  in 
the  same  court  by  Nelson  against  Peterson  to  recover 
money  alleged  to  be  due.  A  writ  of  attachment  was 
issued  in  the  suit,  and  the  clerk  was  garnished  as  a 
supposed  debtor  of  Peterson  on  account  of  the  money 
which  was  then  in  his  hands.  On  the  twenty-sixth 
day  of  October,  1889,  judgment  was  rendered  in  that 
suit  in  favor  of  Peterson  on  the  attachment  bond,  and 
discharging  the  attachment,  and  releasing  the  attached 
property.  When  the  attachment  was  so  discharged, 
Nelson  did  not  announce  his  intention  to  appeal  from 
the  order  discharging  it,  nor  from  the  judgment.  On 
the  twenty-ninth  day  of  that  month  he  gave  notice  of 
apx>eal,  and  filed  a  supersedeas  bond,  but  did  not  pay 
nor  secure  to  the  clerk  his  fees  for  a  transcript.    There- 
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after  demand  was  made  of  the  clerk  for  the  payment 
of  the  money  in  his  hands  to  Peterson,  but  was  refused 
on  the  alleged  ground  that  the  clerk  feared  liability 
on  account  of  the  attachment.  A  motion  was  then 
filed  asking  the  court  to  order  the  clerk  to  pay  the 
money  in  his  hands  to  Peterson.  Nelson  was  made  a 
party  to  the  motion,  and  it  was  submitted  and  sus- 
tained.    From  that  order  Nelson  appeals. 

I.  The  appellant  contends  that  the  district  >court 
had  no  jurisdiction  to  make  the  order  from  which  the 

1.  opfiobrs:  appeal  is  taken.  Section  2906  provides 
SS?c^oi^V  that  a  final  order  may  be  obtained  on 
nuSly'oo?-  motion  by  the  plaintiffs  in  execution 
<SStion.     '"  against  sheriffs,  constables,  and  any  other 

officers,  for  the  receiving  of  money  collected  by  them. 
The  clerk  was  an  officer,  within  the  meaning.  x>t  this 
section,  who  had  received  money  on  the  judgment  in 
favor  of  the  plaintiff,  to  which  the  latter  claimed  to  be 
entitled.  The  district  court  therefore  had  jurisdiction 
of  the  application,  and  authority  to  make  such  an 
order  as  the  facts  justified.  See  Elliott  v.  JoneSy  47 
Iowa,  124. 

II.  Section  3019  of  the  Code  provides  that  ^'when 
an  attachment  has  been  discharged,  if  the  plaintiff  then 

2.  attaohmbict:  anuouuces  his  purpose  to  appeal  from 
SrSl^dis^"^  such  order  of  discharge,  he  shall  have  two 
u^h^pro^.  days  in  which  to  perfect  his  appeal;  and 
Sfmaoript.  *^^  during  that  time  such  discharge  shall  not 

operate  a  return  of  the  property,  nor  divest  any  lien, 
if  such  appeal  be  so  perfected  at  the  end  thereof.'' 
The  next  section  is  as  follows:  '^But,  if  judgment  in 
the  action  be  also  given  against  the  plaintiff,  he  must 
also,  within  the  same  time,  take  his  appeal  thereon,  or 
such  discharge  shall  be  final."  An  appeal  is  not  per- 
fected until  notice  thereof  has  been  duly  served,  and 
the  clerk  has  been  paid  or  secured  his  fees  for  a 
transcript.    Code,  sec.  3179.    The  supersedeas  bond 
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does  not  operate  to  secure  the  clerk  his  fees,  within 
the  meaning  of  this  section.  Loomis  v,  McKenzie^  57 
Iowa,  81. .  Therefore  the  appeal  in  the  case  of  Nelson 
V.  Peterson  was  never  perfected.  It  was  held  in  Fair- 
hum  V.  Goldsmith,  56  Iowa,  347,  that  there  is  a  distinc- 
tion between  taking  and  perfecting  an  appeal ;  and  it 
is  claimed  by  the  appellant  that  as  judgment  was 
rendered  against  him,  section  3020  governs  his  case, 
and  he  was  required  to  take,  but  not  perfect,  his 
appeal  within  two  days.  We  do  not  think  this  claim 
is  well  founded.  An  appeal  may  be  taken  from  an 
order  dissolving  an  attachment  as  well  as  from  a  final 
judgment;  and  section  3020  seems  to  have  been 
designed  to  compel  the  plaintiff  to  take  his  appeal 
from  the  judgment  within  the  time  in  which  he  is 
required  to  perfect  his  appeal  from  the  order,  and  thus 
•prevent  any  unnecessary  delay  in  the  final  disposition 
of  the  case  on  appeal,  or  to  lose  the  attachment  lien, 
even  though  an  appeal  from  the  order  dissolving  it  is 
taken.  Section  3020  is  not  designed  to  apply  to  any 
case  in  lieu  of  section  3019,  but  to  add  to  its  require- 
ments, when  judgment  has  been  rendered  against  the 
plaintiff.  The  failure  of  Nelson  to  perfect  his  appeal 
operated  to  discharge  the  garnishment,  and  release  the 
money  in  the  hands  of  the  clerk.  Bt/an  v.  Heenan,  76 
Iowa,  591.  The  district  court  had  authority  to  make 
the  order  in  question  notwithstanding  his  appeal. 
Harger  v.  Spofford,  44  Iowa,  369.  It  is  said  that  it  is 
not  the  custom  to  pay  or  secure  the  fees  of  the  clerk  in 
taking  appeals  to  this  court,  and  that,  as  transcripts 
are  required  in  but  a  small  proportion  of  cases  appealed, 
the  statute  ought  not  to  be  enforced.  It  is  only  neces- 
sary to  say,  in  reference  to  this  claim,  that  statutes  are 
not  abrogated  nor  controlled  by  custom,  nor  can  they 
be  disregarded  because  of  no  practical  importance  in 
many  cases. 
Vol.  85—2 
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In  reaching  the  conclusion  announced,  we  have 
assumed  that  the  notice  of  appeal  was  served  and  the 
supersedeas  bond  was  filed  within  two  days  from  the 
rendering  of  the  judgment.  The  appellant  claims 
that  this  was  the  case;  for  the  reason  that  the  judg- 
ment was  rendered  on  Saturday,  and  the  two  days 
given  by  the  statute  did  not  commence  to  run  until 
the  next  Monday.  Whether  this  claim  is  well  founded, 
we  do  not  find  it  necessary  to  determine.  The  order 
of  the  district  court  is  affirmed. 


The  State  of  Iowa,  Appellant,  v.  Duncan  T.  Corliss, 

Appellee. 

Criminal  Law:  public  offenses:  adultery.  The  crime  of  adultery  is 
a  public  oflfense  within  the  meaning  of  section  3891  of  the  Code,  pro- 
viding that,  "If  any  person  break  and  enter  any  dwelling  house  in 
the  night  time,  with  intent  to  commit  any  public  offense,  ♦  ♦  ♦' 
he  shall  be  deemed  guilty  of  burglary." 

Appeal  from  Buchanan  District    Court. — Hon.  J.   L. 
HusTED,  Judge. 

Tuesday,  May  10,  1892. 

Indictment  charging  the  defendant  with  unlaw- 
fully and  burglariously  breaking  and  entering  a  certain 
dwelling  house  in  the  night  time  ''with  the  intent  then 
and  there  to  commit  a  public  oflfense,  to-wit,  the  crime 
of  adultery."  There  was  a  demurrer  to  the  indictment 
upon  the  ground  that  adultery  is  not  a  public  oflfense. 
The  demurrer  was  sustained,  and  the  state  appeals. 
lieversed. 

John  T.  Stone,  Attorney  General,  and  H.  W.  Hoi- 
man,  County  Attorney,  for  the  State. 

Given,  J. — I.  Section  3891  of  the  Code,  under 
which  this  indictment  was  found,  provicies  as  follows: 
*'If  any  person  break  and  enter  any  dwelling  house  in 
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the  night  time,  with  intent  to  commit  any  public  offense, 

*  *  *  he  shall  be  deemed  guilty  of  burglary,  and 
shall  be  punished  according  to  the  aggravation  of  the 
offense,  as  provided  in  the  next  two  sections/'  The 
question  raised  by  the  demurrer  is  whether  adultery  is 
a  public  offense,  within  the  meaning  of  that  section, — 
a  question  that  finds  ready  answer,  we  think,  in  other 
sections  of  the  Code.  Section  4008  declares  adultery 
to  be  a  crime  punishable  by  imprisonment  in  the  peni- 
tentiary or  by  fine  and  imprisonment  in  the  county 
jail.  Section  4166  provides  that  *'an  indictment  for  a 
public  offense  must  be  found  within  eighteen  months 
after  the  commission  thereof,  in  the  following  cases, 
and  not  after,''  and  names  adultery  as  one  of  the  fol- 
lowing cases,  clearly  classifying  and  recognizing  it  as 
a  public  offense.  Section  4103:  ''Public  offenses  are 
divided  into  felonies,  misdemeanors," — and  section 
4104  defines:  "A  felony  is  a  public  offense  which  is, 
or  in  the  discretion  of  the  couit  may  be,  punished  by 
imprii^onment  in  the  penitentiary."  That  adultery  is 
an  indictable  offense,  and  can  only  be  punished  by  con- 
viction on  indictment,  will  not  be  questioned.  An 
indictment  is  defined  in  section  4295  as  "an  accusation 
in   writing    found   and  presented  by  a  grand  jury, 

*  ♦  *  charging  that  a  person  therein  named  has 
done  some  act  or  been  guilty  of  some  omission  which 
by  law  is  a  public  offense  punishable  on  indictment." 
The  authority  to  indict  and  punish  adultery  is  upon 
the  theory  that  it  is  a  public  offense.  True,  the  offense 
is  an  offense  against  the  husband  or  wife  of  the  guilty 
party;  but  it  is  none  the  less  an  offense  against  the 
public,  for  that  reason.  All  offenses  against  persons 
or  property  are  in  some  sense  offenses  against  the 
injured  individual,  but  they  are  also  offenses  against 
the  public.  The  provision  in  section  4008,  that  "no 
prosecution  for  adultery  shall  be  commenced  but  on  the 
complaint  of  the  husband  or  wife,"  does  not  fix  the 
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character  of  the  offense.  This  provision  is  grounded 
in  the  regard  which  the  law  has  for  the  marital  relation, 
and  the  right  of  the  husband  and  wife  to  condone  the 
wrongs  of  either  towards  the  other.  That  the  offender 
cannot  be  prosecuted  except  at  the  instance  of  the 
injured  husband  or  wife,  does  not  render  his  crime  any 
the  less  an  offense  against  the  public.  Indeed,  there 
are  few,  if  any,  offenses  that  are  more  directly  against 
the  peace,  happiness  and  good  order  of  society. 

There  is  language  found  in  the  opinion  in  State  v. 
Bennett,  31  Iowa.  24,  that  would  seem  to  indicate  that 
adultery  is  an  offense  against  the  injured  husband  or 
wife,  rather  than  against  society  in  general.  The  ques- 
tion under  consideration  was:  '^Is  the  adultery  of  the 
wife  in  such  sense  a  crime  committed  against  the  hus- 
band as  to  render  him,  under  this  section,  a  competent 
witness  against  her  in  a  criminal  prosecution  for  the 
offense f  In  commenting  upon  the  provision  that 
prosecutions  for  adulteiy  can  only  be  commenced  on 
the  complaint  of  the  husband  or  wife,  it  is  said  that  it 
leads  to  the  inference  that  the  offense  is  rather  a  crime 
against  the  partner  to  the  marital  relation  than  against 
society  in  general.  As  applied  to  the  question  then 
under  consideration  the  reasoning  was  quite  forcible; 
but  to  say  in  answer  to  the  question  before  us  that  the 
offense  is  against  the  injured  husband  and  wife,  and 
not  against  the  public,  would  be  to  say  that  this  grave 
crime  against  public  morality  and  decency  must  go 
unpunished.  In  State  v.  Cooper,  16  Vt.  551,  the 
defendant  was  charged  with  burglariously  entering  the 
dwelling  in  the  night  time,  with  intent  to  commit  adul- 
tery, under  the  statute  which  declared  such -breaking  and 
entering,  *'with  the  intent  to  commit  tHe  crime  of 
murder,  rape,  robbeiy,  larceny  or  any  other  felony.'' 
It  was  held  that  adultery  was  not  a  felony,  under  their 
statute.  We  think,  in  view  of  our  statutes,  the  district 
court  erred  in  sustaining  the  demurrer.    Reversed. 
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The  State  op  Iowa,  To  Use  of  Iowa  Commission  of 

Pharmacy,  Appellee,  v.  F.  C.  A.  Gouss, 

Appellant. 

1.  Constitutional  Law;  uniformity  in  operation  or  statutes: 
ITINERANT  VENDER  OF  drugs:  ucense.  Section  2532  of  McClain's 
Code  r^^qoiring  intinerant  venders  of  dnigs  who  publicly  profess  to 
cure  or  treat  diseases  by  any  drug,  nostrum,  manipulation  or  other 
expedient,  to  pay  a  license  of  one  hundred  dollars  per  annum,  is  not 
unconstitutional  as  discriminating  in  favor  of  the  citizens  of  one  city 
and  against  all  other  resident  merchants  of  the  state,  or  in  favor  of 
domestic  remedies,  and  against  all  others,  and,  therefore,  in  conflict 
with  section  6  of  article  1  of  the  constitution  of  this  state,  prohibiting 
the  grant  of  privileges  or  immunities  to  one  class  of  citizens  not 
extended  to  all  citizens  upon  the  same  terms. 

2.  Itinerant  Vender  of  Drugrs:  license:  physician's  certificate. 
The  possession  of  a  physician's  certificate  from  the  state  board  of 
medical  examiners  will  not  exempt  an  itinerant  vender  of  drugs  from 
the  operation  of  said  statute. 

3.  :  :  .  Under  section  2534  of  McClain's  Code,  pro- 
prietary medicines,  and  the  other  remedies  therein  prescribed,  may 
be  kept  and  sold  by  any  person  at  his  place  of  business,  though  not  a 
physician  nor  registered  pharmacist,  but  if^  he  makes  such  sales  from 
town  to  town  to  all  persons  indiscriminately,  professing  to  cure  and 
treat  diseases  with  such  remedies,  he  is  an  itinerant  vender  within 
the  meaning  of  said  section  2532. 

4.    : : .     One  who  goes  from  one  city  to  another  in 

this  state,  publicly  professing  to  cure  diseases,  and  advertising  and 
selling  medicines  prepared  from  his  own  formula,  remaining  but  a 
few  days  or  weeks  in  a  place  for  such  purpose,  but  who,  being  a  duly 
registered  physician  of  Iowa,  records  his  certificate  in  each  county  to 
which  he  goes,  is  an  itinerant  vender  within  the  meaning  of  section 
2532  of  McClain's  Code. 

Appeal  from    Marshall  District   Court, — Hon.    J.   L. 
Stevens,  Judge. 

Wednesday,  May  11,  1892. 

Action  to  recover  of  the  defendant  one  hundred 
dollars  license  as  an  itinerant  vender  of  drugs,  under 


Digitized  by 


Google 


22  State  v.  Gouss.  [85  Iowa 

section  2532  of  McClain's  Code.  The  case  was  sub- 
mitted to  the  court  upon  an  agreed  statement  of  facts, 
and  judgment  entered  against  the  defendant,  from 
which  he  appeals,  upon  a  certificate  of  the  trial  judge 
as  follows: 

' 'Certificate.  I,  John  L.  Stevens,  judge  of  the 
district  court  of  Iowa  within  and  for  Marshall  county,^ 
hereby  certify  that  the  above  entitled  cause  involves 
the  determination  of  questions  of  law,  upouAvhich  it 
is  desirable  to  have  the  opinion  of  the  supreme  court 
a.  The  questions  are  as  follows:  First.  Is 
2532  of  McClain's  Code  in  conflict  with  and  in 
n  of  section  6  of  article  1  of  the  constitution  of 
xv^YT«,  «nd  article  1,  section  8  of  the  constitution  of 
the  United  States?  Second.  Can  a  citizen  of  Iowa, 
being  a  regularly  authorized  practicing  physician,  pos- 
sessed of  the  physician's  certificate  from  the  state 
board  of  medical  examiners,  under  chapter  104  of  the' 
Laws  of  1886,  sell  his  medicines  which  are  prepared 
by  him  from  a  formula  or  prescription  of  which  he  is 
the  owner  and  proprietor,  providing  such  medicines  do 
not  include  any  intoxicating  liquors  or  poisons,  in  any 
county  of  the  state  wherein  his  said  certificate  is  duly 
recorded,  under  section  2549  of  McClain's  Code,  and 
also  recorded  in  the  county  of  his  residence,  under  the 
same  section,  whether  he  is  a  resident  of  said  county 
or  not,  without  a  license  as  provided  by  section  2532  of 
McClain's  Code,  provided  said  sales  are  made  by  him 
from  town  to  town,  to  all  persons  desiring  to  buy,  and 
publicly  professing  to  cure  diseases  by  said  medicines! 
Third.  Can  any  person,  being  a  citizen  of  Iowa,  whether 
a  physician  or  registered  pharmacist  or  not,  sell  propri- 
etary medicines,  and  such  other  domestic  remedies  as 
do  ilot  include  any  intoxicating  liquors  or  poisons,  in 
any  county  of  the  state  of  Iowa  where  he  does  not 
reside,  without  a  license,  as  prescribed  by  section  2532 
of  McClain's  Code,  provided  such  person  make  said 
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sales  from  town  to  town  to  all  persons  indiscriminately, 
professing  to  cure  and  treat  diseases  with  such  reme- 
dies? Fourth.  Is  a  person  an  itinerant  vender,  within 
the  meaning  of  section  2532  of  McClain's  Code,  who, 
being  a  resident  of  Iowa,  goes  about  the  state,  from 
city  to  city,  publicly,  by  written  and  printed  circulars 
and  oral  addresses,  professing  to  cure  diseases,  and 
publicly  advertising  and  selling  medicines  prepared 
from  his  own  formula, — he  remaining  but  a  few  days 
or  weeks  in  a  place  for  such  purpose, — but  who,  being 
a  duly  registered  physician  of  Iowa,  authorized  to  prac- 
tice medicine  in  any  county  in  the  state,  records  his 
certificate  in  each  county  in  which  he  so  publicly  pro- 
fesses to  cure  and  sells  such  medicines,  as  prescribed 
by  section  2549  of  McClain's  Code!'' — Affirmed. 

Binford  <f>  Snellhiff,  for  appellant. 

Broum  <&  Miller j  for  appellee. 

Given,  J. — I.  We  first  inquire  whether  said  section 
2532  of  McClain's  Code*  is  in  conflict  with  section  6, 
article  1,  of  the  constitution  of  Iowa.  Said  section  6 
is  as  follows:  ^'All  laws  of  a  general  nature  shall  have 
a  uniform  operation.  The  general  assembly  shall  not 
grant  to  any  citizen  or  class  of  citizens  privileges  or 
immunities  which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens." 

Appellant's  contention  is  that  section  2532  ^'dis- 
criminates in  favor  of  the  citizens  of  one  city,  and 
,  ^  against  all  other  resident  merchants  of 

a'ntfiJiiity 'in  I^wa,"  and  cites  in  support  City  of  Mar- 
8uSSJe«??un.  shalltoivn  V.  Blum,  58  Iowa,  184,  and 
oPdroJilf '**''  Town  of  Pacific  Junction  v.  Dyer,  64  Iowa, 
ucenae.  gg      j^    ^^^    former  case,  an  ordinance 

which  imposed  a  license  upon  persons  whose  business  it 

•See  sec.  10,  ch.  76,  Laws  of  the  18th  Qen.  Assembly;  sec.  2,  ch.  187,  Laws  of 
19th  Gen.  Aasembly;  and^eo.  8,  oh.  83,  Laws  of  2lBt  Gen.  Assembly. 
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was  to  sell  merchandise  at  Tetail  upon  the  streets,  or 
from  house  to  house,  with  a  proviso  that  it  should  not 
apply  **  to  persons  retailing  their  own  productions  or  of 
their  own  manufacture,  if  they  reside  in,  and  the  goods 
are  manufactured  in,  Marshall  county,''  was  held  to  be 
unconstitutional  because  of  the  proviso.  In  the  latter 
ease,  an  ordinance  providing  that  transient  merchants 
should  pay  a  license,  and  defining  transient  merchants  to 
be  *'  every  non-resident  person  who  shall  sell,  exchange, 
or  dispose  of  any  goods,  wares,  or  merchandise  of  his 
own  or  of  other  non-resident  owners,"  was  held  to  be 
unconstitutional  because  of  the  discrimination  in  favor 
of  resident  merchants  and  against  all  others. 

Section  2532,  so  far  as  applicable  to  the  question 
before  us,  is  as  follows:  **  Any  itinerant  vender  of  any 
drug,  nostrum,  ointment,  or  appliance  of  any  kind, 
intended  for  the  treatment  of  diseases  or  injmy,  who 
shall,  by  writing  or  printing,'  or  any  other  method, 
publicly  profess  to  cure  or  treat  diseases,  or  injury,  or 
deformity,  by  any  drug,  nostrum,  manipulation,  or 
other  expedient,  shall  pay  a  license  of  one  hundred 
dollars  per  annum." 

This  law  is  of  uniform  operation .  It  applies  alike 
to  all  such  itinerant  venders,  and  its  privileges  and 
^  ,  immunities  are  open  to  all  persons  upon 

2.  Itinerant  '^  jr  r 

venderof  the  samc  terms.  There  is  no  discrimina- 
cia1?r"c^Jrtm-  ti^^  ^^  favor  of  the  citizens  of  one  city  as 
cate.  against    another,    nor    against    resident 

merchants  of  any  place  in  Iowa.  All  resident  mer- 
chants may  sell  proprietary  medicines  and  domestic 
remedies  without  being  registered  as  pharmacists,  as 
authorized  in  section  2534,  and  are  alike  protected  from 
competition  with  itinerant  venders.  It  will  be  readily 
seen  that  there  is  no  such  discrimination  in  this  law  as 
in  the  ordinances  referred  to.  Indeed,  we  fail  to  dis- 
cover any  feature  of  discrimination  in  this  law.  It 
operates  upon  all  persons  and  places  alike,  and  grants 
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ntf  privileges  or  immunity  to  any  citizen  or  class  of 
citizens  that  does  not  equally  belong  to  all  citizens. 
It  is  argued  that,  taken  in  connection  with  section  2534, 
it  discriminates  in  favor  of  domestic  remedies,  and 
against  all  others.  Under  section  2534,  any  person 
may  sell,  at  his  established  place  of  business,  domestic 
remedies  of  any  kind  that  do  not  contain  intoxicating 
liquors  or  poison,  without  registering  as  a  pharmacist; 
but,  if  he  becomes  an  itinerant  vender  thereof,  he  must 
pay  license  as  required  by  section  2532.  The  regulation 
is  as  to  all  domestic  remedies.  No  question  is  made  in 
argument  under  the  constitution  of  the  United  States, 
and  we  think  no  such  question  is  involved  in  the  case. 

II.  We  are  of  the  opinion  that  a  physician's  cer- 
tificate does  not  exempt  one  who  is  an  itinerant  vender, 

.  as  defined  in  section  2532,  from  the  pro- 
visions of  that  section.  That  he  may 
dispense  his  own  prescriptions  without  being  registered 
as  a  pharmacist,  as  provided  in  section  2534,  or  that  he 
may  remove  to  another  county,  and  practice  medicine 
by  having  his  certificate  recorded,  does  not  give  him  the 
right  to  pursue  the  business  of  an  itinerant  vender 
without  paying  license  as  such. 

III.  There  can  be  no  doubt  but  that,  under  section 
2534,  any  person  may  keep  and  sell  at  his  place  of 

^  business  proprietary  medicines  and  other 

domestic  remedies  specified  without  being 
a  physician  or  registered  pharmacist.  It  is  equally 
clear  that  if  he  '*  make  said  sales  from  town  to  town  to 
all  persons  indiscriminately,  professing  to  cure  and  treat 
diseases  with  such  remedies,"  he  is  an  itinerant  vender, 
and  Subject /to  the  provisions  of  section  2532. 

IV.  Under  the  facts  stated  in  the  fourth  question 
certified,  we  are  in  no  doubt  but  that  a  person  so  pur- 
suing the  business  is  an  itinerant  vender,  within  the 
meaning  of  section  2532.  A  certificate  authorizing  him 
to  practice  medicine  in  the  state  does  not  authorize  him 
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to  become  an  itinerant  vender,  as  defined  in  section 
2532,  nor  exempt  him  from  liability  as  such.  The  right 
of  a  physician,  given  in  section  2534,  to  dispense  his 
own  prescriptions  without  being  a  regular  pharmacist, 
and  the  right  to  remove  to  another  county  to  practice, 
upon  having  his  certificate  recorded,  as  authorized 
under  section  2549,  does  not  make  him  any  the  less  an 
itinerant  vender,  as  defined  in  section  2532,  if  he  con- 
ducts the  business  as  stated  in  the  fourth  question 
certified.  As  to  who  are  itinerant  venders,  see  Snyder 
V.  Clossofij  84  Iowa,  184. 

The  judgment  of  the  district  court  is  affirmed. 


W.  D.  KiNSER,  Administrator,  Appellant,  v.  Soap 
Creek  Coal  Company,  Appellee. 

Practice  in  Supreme  Court:  record:  new  trial:  verdict  con- 
trary TO  THE  EVIDENCE.  The  actioii  of  the  district  court  in  refusing 
to  grant  a  new  trial  upon  the  ground  that  the  verdict  of  the  jury  is 
contrary  to  the  law  and  the  evidence,  will  not  be  reviewed  in  the 
supreme  court  where  the  record  does  not  purport  to  contain  all  of 
the  evidence  in  the  cause,  though  the  opinion  of  the  trial  judge, 
finding  that  the  verdict  should  have  been  for  a  larger  sum,  was  incor- 
'porated  in  a  bill  of  exceptions,  and  presented  in  the  record  in  the 
supreme  court. 

Appeal  from  Monroe  District  Court. — Hon.  Charles  D* 
Leggett,  Judge. 

Wednesday,  May  11,  1892. 

The  plaintiff  commeuced  this  action  as  administra- 
tor to  recover  damages  of  the  defendant  for  negligently 
causing  the  death  of  one  EoUin  Williams.  There  was 
a  trial  by  jury,  and  a  verdict  and  judgment  for  the 
plaintiff  for  three  hundred  dollars.  The  plaintiff 
appeals. — Affirmed. 
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J.  C.  Mdbry  and  Ed.  Morrison^  for  appellant. 

T.  B.  Perry  and  McElroy  <&  BobertSy  for  appellee. 

RoTHROCK,  J. — The  appeal  is  presented  to  us  upon 
an  abstract  of  the  pleadings,  the  charge  given  by  the 
court  to  the  jury,  and  the  motion  to  set  aside  the  ver- 
dict and  for  a  new  trial,  and  the  ruling  of  the  court 
thereon.  No  part  of  the  evidence  is  abstracted,  and  no 
complaint  is  made  of  the  charge  to  the  jury,  nor  of  any 
of  the  rulings  of  the  court,  except  the  oveiTuling  of 
the  motion  to  set  aside  the  verdict. 

The  motion  for  a  new  trial  was  grounded  on  the 
claim  that  the  verdict  was  contrary  to  the  evidence, 
^nd  that  it  should  have  been  for  a  much  larger  sum 
than  three  hundred  dollars.  It  is  true  that  there  were 
some  twelve  different  grounds  in  the  motion  for  a  new 
trial.  Some  of  them  attacked  the  instructions  given 
by  the  court  to  the  jury,  and  others  were  complaints 
against  rulings  of  the  court  upon  the  admission  and 
exclusion  of  evidence.  But  as  it  is  not  shown  what  the 
evidence  offered  and  excluded  was,  nor  what  the  evi- 
dence applicable  to  the  instructions  tended  to  prove, 
these  last-named  grounds  of  the  motion  are  not  relied 
upon  in  this  court.  There  was  another  ground  of  the  . 
motion  for  a  new  trial,  which  was  supported  by  two 
aflBdavits  of  jurors,  setting  forth  some  of  the  arguments 
among  the  jurors  while  they  were  deliberating  upon 
their  verdict,  which  it  was  claimed  were  improper. 
But  as  this  ground  of  the  motion  was  manifestly  not 
well  taken,  the  overruling  of  it  is  not  assigned  as  error, 
and  it  demands  no  further  consideration. 

The  sole  question  presented  by  the  record  is 
grounded  on  the  claim  that  the  verdict  is  contrary  to 
the  law  and  the  evidence.  The  grounds  for  a  motion 
for  a  new  trial  are  to  be  found  in  section  2837  of  the 
Code.  There  are  eight  causes  for  a  new  trial,  and  they 
are  as  follows: 
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^^ First,  irregularity  in  the  proceedings  of  the 
court,  jury,  referee  or  prevailing  party,  or  any  order  of 
court  or  referee  or  abuse  of  discretion  by  which  the 
party  was  prevented  from  having  a  fair  trial;-  second, 
raiseonduct  of  the  jury  or  prevailing  party;  third ,  acci- 
dent or  surprise  which  ordinary  prurience  could  not 
have  guarded  against;  fourth,  excessive  damages, 
appearing  to  have  been  given  under  the  influence  of 
passion  or  prejudice;  fifth,  error  in  the  assessment  of 
the  amount  of  recovery,  whether  too  large  or  too  small, 
where  the  action  is  upon  a  contract  or  for  the  injury  or 
detention  of  property,  sixth,  that  the  verdict,  report 
or  decision  is  not  sustained  by  sufficient  evidence,  or  is 
contrary  to  law;  seventh,  newly  discovered  evidence, 
material  for  the  party  applying,  which  he  could  not, 
with  reasonable  diligence,  have  discovered  and  pro- 
<liiced  at  the  time;  eighth,  error  of  law,  occurring  at 
the  trial,  excepted  to  by  the  party  making  the  applica- 
tion.'' 

It  will  be  observed  that,  while  there  is  an  express 
provision  authorizing  a  new  trial  where  the  damages 
are  excessive,  there  is  no  express  ground  based  upon 
the  insufficiency  of  the  damages  awarded  by  the  jury; 
and  there  is  no  statutory  cause  for  a  new  trial  in  such 
cases,  unless  it  is  to  be  inferred  from  section  2839, 
which  is  as  follows:  **A  new  trial  shall  not  be  granted 
on  account  of  the  smallness  of  damages  in  an  action 
for  an  injurj^  to  the  person  or  reputation,  where  the 
damages  equal  the  actual  pecuniary  injury  sustained.'' 
It  may  properly  be  inferred  from  the  language  of  this 
section  that  a  new  trial  may  be  granted  where  the 
damages  found  by  the  jury  are  less  than  the  actual 
pecuniary  damage  sustained.  As  the  statute  author- 
izes a  motion  for  a  new  trial  on  the  ground  that  the 
verdict  of  the  juiy  is  contrary  to  the  evidence,  the 
ruling  on  that  motion  is  subject  to  review  by  appeal  to 
this  court.     Our  reports  abound  in  cases  in  which  it 
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•  is  claimed  that  the  trial  court  abused  its  discretion  in 
refusing  to  grant  a  new  trial  for  this  cause ;  and  so  far 
as  we  are  advised,  the  question  has  never  been  pre- 
sented without  a  complete  abstract  of  the  evidence 
which  was  submitted  to  and  passed  upon  by  the  jury. 
It  has  been  thought  that  this  was  the  only  manner  in 
which  the  question  could  be  presented  to  this  court. 
The  present  appeal  is  a  new  departure,  and  we  are 
asked  to  determine  that  the  court  should  have  sustained 
the  motion,  without  submitting  the  evidence  to  this 
court  that  it  may  determine  for  itself  whether  there 
was  an  abuse  of  discretion.  We  will  now  proceed  to 
consider  whether  the  record  is  in  such  condition  that 
we  may  properly  determine  the  question. 

The  motion  for  a  new  trial  was  taken  under 
advisement  by  the  court,  and  was  determined  in  vaca- 
tion. It  was  overruled,  and  at  the  same  time  the 
learned  district  judge  who  tried  the  cause  filed  a  written 
opinion  upon  the  question,  which,  so  far  as  pertinent 
to  the  claim  that  this  court  should  hold  that  the  verdict 
is  contrary  to  the  evidence,  is  as  follows: 

*'The  plaintiff,  W.  D.  Kinser,  as  administrator  of 
RoUin  Williams,  deceased,  obtained  a  verdict  for  three 
hundred  dollars  as  damages  for  the  death  of  RoUin 
Williams  by  the  neglect  or  wrongful  act  of  the  defend- 
ant. The  plaintiff  moves  for  a  new  trial,  because  the 
damages  allowed  him  are  too  small.  The  defendant 
resists  the  motion  for  a  new  trial,  contending  that 
under  section  2839  of  the  Code  a  new  trial  cannot  be 
granted  in  this  action  on  account  of  the  smallness  of 
the  damages.  I  felt  at  the  time  the  verdict  was 
retunied,  and  still  feel,  that  three  hundred  dollars  is 
too  small  a  sum  to  allow  for  the  life  of  such  a  person 
as  the  deceased  was  shown  to  be  by  the  evidence.  He 
was  about  twenty  years  of  age,  strong,  healthy,  intelli- 
gent, industrious  and  saving.  It  has  been  urged  that 
the  sum  allowed,  if  placed  at  interest,  would  amount 
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to"  as  much  st  the  expiration  of  the  expectancy  of. 
deceased's  life  as  the  average  man  accumulates  in  his 
lifetime,  and  leaves  as  his  estate.  I  do  not  take  this 
view  of  the  matter,  and  the  amount  of  three  hundred 
dollars  seems  to  me  to  be  totally  inadequate  as  a  com- 
pensation for  the  life  of  the  deceased.  And  if  the 
statutes  permit,  and  it  is  my  duty,  in  passing  on  this 
motion,  to  consider  the  question  whether  the  amount 
allowed  is  too  small,  I  shall  unhesitatingly  set  aside  the 
verdict  and  grant  a  new  trial.  It  seems  to  me  that 
the  amount  allowed  by  the  jury  cannot  be  their  final 
and  considerate  expression  of  the  real  value  of  RoUin 
Williams'  life.  The  amount  must  have  been  reached 
by  a  compromise  of  views  among  the  jurors  as  to  the 
responsibility  of  the  defendant  for  his  death.  In  some 
cases  the  amount  allowed  after  such  a  contest  is  not 
satisfactory  to  any  member  of  the  jury,  but  it  is 
agreed  to  as  the  best  that  can  be  done,  in  view  of  dif- 
ferences of  opinion  as  to  the  right  of  the  plaintiff  to 
recover  in  any  sum.  The  determination  of  this  motion 
depends  upon  the  construction  to  be  given  to  section 
2839  of  the  Code,  which  reads  as  follows:  'A  new 
trial  shall  not  be  granted  on  account  of  the  smallness 
of  the  damages  in  an  action  for  an  injury  to  the  person 
or  reputation,  where  the  damages  equal  the  actual 
pecuniary  injury  sustained.'  If  this  is  an  action  for 
an  injury  to  the  person,  a  new  trial  cannot  be  granted 
on  account  of  the  smallness  of  the  damages,,  for  no 
proof  was  made  on  the  trial  of  any  'actual  pecuniary 
damages  sustained'  by  the  estate  of  the  deceased,  aside 
from  the  loss  of  his  life.  At  common  law,  and  without 
a  statute  on  the  subject,  a  civil  action  for  damages 
would  not  lie  for  an  injury  to  the  person  which  resulted 
in  death.  Our  statutes  provide  as  follows:  All  causes 
of  action  survive,  and  may  be  brought,  notwithstand- 
ing the  death  of  the  person  entitled  to  the  same.  Code, 
section  2525.    When  a  wrongful  act  produces  death, 
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the  damages  shall  be  disposed  of  as  personal  property 
belonging  to  the  estate  of  the  deceased.  Id.  section 
2526.  The  action  may  be  brought  by  the  legal  repre- 
sentatives of  the  deceased,  or  the  court  may  allow  it  to 
be  continued  by  them.  It  shall  be  deemed  a  continuing 
action,  and  to  have  accrued  to  such  representative  at 
the  same  time  it  did  to  the  deceased,  if  he  had  survived. 
Id.  section  2527.  Our  supreme  court  has  held  that  an 
action  by  the  husband  and  father  for  damages  on 
account  of  the  death  of  the  wife  and  child  by  the 
wrongful  act  of  a  stage  company  was  an  action  for  an 
injury  to  the  person,  within  the  meaning  of  section 
2740,  clause  1,  of  the  Revision  of  1860,  and  was  conse- 
quently barred  after  two  years.  Sherman  v.  Stage  Co.^ 
22  Iowa,  556.  Also  an  action  by  the  administrator  for 
damages  on  account  of  the  death  of  his  intestate  was 
an  action  for  an  injury  to  the  person,  and  would  be 
barred  after  two  years  (Sherman  v.  Stage  Co.,  stipra,  p. 
515)  by  the  same  statute,  which  differs  from  the  stat- 
ute of  limitations  of  the  Code  in  phraseology.  The 
measure  of  damages  is  different  in  a  case  which  is 
brought  originally  by  the  person  injured,  and  is  pros- 
ecuted to  judgment,  after  his  death  from  the  injury,  by 
the  administrator  of  his  estate,  from  the  measure  where 
the  action  is  originally  brought  by  the  administrator. 
In  the  first  case  the  jury  are  authorized  to  allow 
damages  for  the  bodily  pain  and  mental  anguish  of  the 
person  injured.  In  the  latter  case  no  damages  are 
allowed  for  the  pain  and  suffering.  Muldowney  v..  Illi- 
nois C.  Railroad  Co.,  36  Iowa,  462,  468;  Donaldson  v. 
The  Mississippi  <&  M.  Railroad  Co.,  18  Iowa,  280,  290. 
These  cases  were  decided  under  the  Revision  of  1860, 
in  which  the  provisions  of  section  2527  of  the  Code 
were  not  contained.  If  the  deceased  had  survived  the 
injury,  and  were  prosecuting  this  action,  there  would 
be  no  question  but  that  it  would  be  an  action  for  an 
injury  to  the  person;  and  in  ^dew  of  our  statute,  which 
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declares  that  the  action  shall  be  deemed  a  continuing 
one,  and  to  have  accrued  to  his  administrator  at  the 
same  time  it  did  to  the  deceased,  I  am  of  the  opinion 
that  this  action,  although  originally  begun  by  the 
administrator,  and  not  by  the  deceased,  is  an  action 
for  an  injury  to  the  person,  within  the  meaning  of 
section  2839  of  the  Code,  notwithstanding  the  measure 
of  damages  is  somewhat  different  from  what  it  would 
have  been  if  the  deceased  were  alive  and  were  prose- 
cuting it  himself.  There  is  much  force  in  the  argu- 
ment, which  is  ably  and  earnestly  presented  by  the 
plaintiflE's  attorneys,  that  the  reason  for  the  rule  in 
section  2839  is  the  difficulty  of  estimating  such  damages 
as  should  be  allowed  for  pain  and  suffering:  And  this 
consideration  has  caused  some  hesitation  before  reach 
ing  the  conclusion  I  have  stated.  But  I  have  not 
deemed  it  of  sufficient  weight,  or  based  upon  authority 
sufficiently  clear,  to  authorize  me  to  hold  against  the 
provision  of  section  2527,  and  the  definition  given  by 
the  supreme  court  to  the  same  words  in  the  statute  of 
limitations  in  the  Sherman  Cases.  Under  the  statute 
forbidding  the  court  to  give  a  new  trial  in  this  action 
on  account  of  the  smallness  of  damages,  I  am  com- 
pelled to  overrule  the  motion  for  a  new  trial,  notwith- 
standing the  view  I  have  taken  and  expressed  as  to  the 
amount  which  was  allowed  being  inadequate." 

Here  we  have  a  motion  for  a  new  trial  overruled 
upon  gi'ounds  which  the  plaintiff's  counsel  contend, 
with  great  earnestness,  are  erroneous.  It  is  urged  that 
the  court  was  in  error  ip  overruling  the  motion  on  the 
grounds  that  the  order  was  made,  because  the  action 
was  not  for  a  personal  injury,  and  because  the  verdict 
of  the  jury  was  less  than  the  ^*  actual  pecuniary  injury 
sustained."  In  the  view  we  take  of  the  question 
involved  we  do  not  regard  it  as  necessary  or  proper  to 
determine  the  correctness  of  the  opinion  of  the  district 
court.     We  think  that  it  is  a  question  for  this  court  to 
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determine  whether  the  verdict  is  contrary  to  the  evi- 
dence. It  is  true  we  have  the  opinion  of  the  district 
court  that  the  verdict  should  have  been  for  a  larger 
amount.  But  we  cannot  be  controlled  by  that  opinion. 
And  the  fact  that  the  opinion  was  incorporated  in  a  bill 
of  exceptions  adds  nothing  to  it,  as  a  guide  to  this 
court  in  determining  the  question  as  to  whether  the 
verdict  was  contrary  to  the  evidence.  This  becomes 
quite  apparent  upon  an  examination  of  the  instructions 
of  the  court  to  the  jury.  The  charge  is  quite  volumin- 
ous, and  shows  that  there  was  a  contest  upon  every 
feature  of  the  case.  The  question  of  contributory  neg- 
ligence was  involved,  and  the  jury  was  instructed  upon 
the  perils  which  the  deceased  assumed  when  he  under- 
took the  employment ;  and  there  was  evidence  impeach- 
ing certain  witnesses,  to  which  the  court  thought  it  nec- 
essary to  call  the  attention  of  the  jury.  The  remarks 
made  by  the  court,  that  three  hundred  dollars  was  too 
small  a  verdict,  must  be  taken  in  connection  with  that 
which  follows,  in  which  it  is  said  that  ''the  amount 
must  have  been  reached  by  a  compromise  of  views 
among  the  jurors  as  to  the  responsibility  of  the  defend- 
ant for  his  death."  It  is  well  known  that  verdicts  in 
cases  of  this  kind  are  reached  just  in  that  manner.  The 
damages  allowable  are  not  the  subject  of  exact  compu- 
tation. It  is  largely  a  matter  of  speculation.  The 
question  submitted  to  the  jury  was,  what  was  the  loss 
to  the  estate  of  the  deceased  by  reason  of  the  defend- 
ant's negligent  act!  This  is  to  be  estimated  from  the 
probable  duration  of  his  life,  his  habits  as  to  industry, 
his  health  and  character,  his  employment,  the  wages  he 
was  earning  at  the  time  of  his  death,  and  other  facts 
and  circumstances  pertinent  to  the  inquiry.  When  all 
this  is  done,  then  the  jury  are  to  consider  the  contin- 
gencies of  sickness,  old  age,  and  a  multitude  of  other 
considerations.  We  mention  these  things  as  showing 
that  nothing  like  mathematical  exactness  can  be 
Vol.  85—3 
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attained  by  a  jury  in  such  cases.  It  is  not  to  be  sup- 
posed that  juries  would  be  agreed  at  once  on  such  a 
question.  And  then,  again,  for  aught  we  know,  the 
evidence  as  to  the  contributory  negligence  of  the 
deceased  may  have  been  so  decided  that  we  would  hold 
that  the  motion  for  a  new  trial  should  have  been  over- 
ruled on  that  ground.  The  fact  that  a  verdict  of  three 
hundred  dollars  was  returned  is  not  conclusive  upon 
the  question  whether  there  was  a  right  to  recover  in 
any  sum.  That  is  a  question  to  be  determined  by  this 
court  upon  an  examination  of  the  evidence. 

There  have  been  many  cases  in  this  court  where 
appeals  are  considered  and  determined  without  an 
abstract  of  the  evidence,  but  they  are  all  founded  upon 
questions  of  law,  where  it  is  sufficient  to  recite  that 
there  was  evidence  tending  to  show  certain  facts,  to 
which  instructions  to  the  jury  or  other  rulings  of  the 
court  may  be  applicable.  But  it  has  been  uniformly 
held  that  this  court  will  not  set  aside  a  verdict  upon  the 
ground  that  it  is  contrary  to  the  evidence  unless  all  the 
evidence  is  abstracted  and  submitted  to  the  court.  In 
Ricev.  Plymouth  County^ 53  Iowa,  635,  it  is  said :  ^ ^Before 
this  court  can  set  aside  a  verdict,  it  must  clearly  appear 
that  all  the  evidence  introduced  on  the  trial  below  is  in 
the  abstract.  This  practice  is  so  well  settled  that  it  is 
unnecessary  to  cite  cases  in  its  support.''  We  cannot 
take  the  opinion  of  the  trial  judge  upon  the  sufficiency 
of  the  evidence.  The  sufficiency  of  the  evidence  is  the  ' 
very  question  this  court  is  to  determine  for  itself,  and 
it  cannot  adopt  the  finding  of  the  court  below ;  and  it 
was  not  incumbent  upon  the  defendant  to  abstract  and 
file  the  evidence.  If  we  were  to  concede  that  the  court 
erred  in  its  construction  of  the  statute  that  this  is  an 
action  for  a  personal  injury,  we  cannot  presume  preju-* 
dice,  because  the  correctness  of  the  verdict  is  to  be  deter- 
mined by  the  evidence,  and  nothing  but  the  evidence. 
The  case  demands  no  further  consideration.   Affirmed. 
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The  State  of  Iowa,  Appellee,  v.  Louis  Enke, 
Appellant. 

1.  Criminal  Law:  speedy  trial:  continuance.  The  eontinaance  of 
a  criminal  cause  without  objection,  under  a  general  order  of  court, 
from  one  term  to  another  to  convene  about  sixty  days  hence,  after  a 
trial  at  the  former  term  resulting  in  a  disagreement  of  the  jury,  will 
not  entitle  the  defendant,  under  section  4614  of  the  Code,  to  a  dis- 
missal of  the  cause  at  the  commencement  of  the  term  to  which  the 
same  was  continued. 

^.  Seduction:  conpuct  of  evidence:  verdict:  appeal.  The  supreme 
court  will  not  disturb  the  verdict  of  a  jury  upon  the  ground  that  it  is 
not  sustained  by  the  evidence  when  the  evidence  is  so  conflicting  as 
to  be  irreconcilable. 

3.   :  CORROBORATION  OP  prosecutrix.     The  provisions  of  section 

4560  of  the  Code,  requiring  that  the  testimony  of  the  prosecutrix  in  a 
criminal  prosecution  for  seduction  be  corroborated  by  other  evidence, 
are  not  complied  with  by  the  introduction  of  testimony  by  the  prose- 
cutrix to  corroborating  circumstances,  or  to  admissions  made  by 
the  defendant. 

Appeal  from  Des  Moines  District  Court. — Hon.  Charles 
H.  Phelps,  Judge. 

Wednesday,  May  11,  1892. 

Indictment  for  seduction.  There  was  a  trial  by 
jury,  and  a  verdict  of  guilty,  upon  which  the  defendant 
was  sentenced  to  imprisonment  in  the  county  jail  for 
the  period  of  six  months,  and  to  the  payment  of  a  fine 
of  five  hundred  dollars.  From  this  judgment  the 
defendant  appeals. — Reversed. 

A.  H.  Stutsman  and  D.  N.  Sprague,  for  appellant. 

John  Y.  Stone,  Attorney  General,  Geo.  S.  Tracy, 
County  Attorney,  C.  L.  Poor  and  La  Monte  Cowles,  for 
the  state. 
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RoTHROCK,  J. — I.  The  defendant  was  indicted  on 
the  twenty-third  day  of  September,  1890.  On  the 
seventh  day  of  October,  1890,  and  at  the  same  term  at 
which  the  indictment  was  found,  the  cause  was  con- 
tinued to  the  next  term  upon  the  application  of  the 
defendant.  At  the  November  term,  1890,  6f  said  court, 
the  defendant  was  duly  put  upon  trial,  and  the  cause 
was  submitted  to  the  jury,  and  the  jury  failed  to  agree 
upon  a  verdict,  and  was  (Uscharged.  On  the  twentieth 
day  of  December,  1890,  which  was  the  last  day  of  the 
November  term,  it  was  ordered  that  all  criminal  cases 
not  disposed  of  should  be  continued  until  the  next 
term,  which  commenced  in  January,  1891.  At  that 
term  the  defendant  filed  a  motion  to  dismiss  the  prose- 
cution, on  the  ground  that  the  cause  was  continued  at 
the  November  term  without  any  application  having 
been  made  therefor  by  the  state  or  by  the  defendant. 
The  motion  was  overruled. 

This  is  the  first  ground  of  the  complaint  by  the 
defendant.  Section  10  of  article  1,  of  the  constitution 
provides  that  a  person  accused  of  a  public 
'  speedy  trial:*  offcuse  shall  havc  a  speedy  and  public 
trial.  In  obedience  to  this  constitutional 
provision,  it  is  enacted,  in  section  4614  of  the  Code, 
that  ''if  a  defendant  indicted  for  a  public  offense, 
whose  trial  has  not  been  postponed  upon  his  application, 
be  not  brought  to  trial  at  the  next  regular  term  of  the 
court  in  which  the  indictment  is  triable  after  the  same 
is  found,  the  court  must  order  it  to  be  dismissed,  unless 
good  cause  to  the  contrary  be  shown."  It  is  claimed 
that  the  general  continuance  made  at  the  November 
term  entitled  the  defendant  to  demand  a  dismissal  of 
the  prosecution  at  the  January  term,  for  the  reason 
that  no  cause  for  a  continuance  was  shown,  and  the 
defendant  made  no  application  for  a  continuance.  We 
think  that  where  the  terms  of  court  are  so  fixed  as  that 
there  is  a  September  term,  a  November  term  and  a 
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January  term,  and  a  defendant  indicted  at  the  Septem- 
ber term,  and  the  case  continued  on  his  application, 
and  he  is  put  upon  trial  at  the  November  term,  and 
again  at  the  January  term,  he  should  not  complain  that 
his  case  has  been  unreasonably  delayed.  The  record 
does  not  show  that  he  made  any  objection  to  the  con- 
tinuance of  the  case  at  the  November  term.  We  do 
not  think  that  it  was  necessary  that  the  record  should 
show  the  reason  why  the  criminal  cases  were  continued 
on  the  last  day  of  the  term.  It  is  fair  to  presume  that 
they  were  continued  because  the  time  fixed  for  the  term 
had  closed.  Where  a  party  has  been  once  put  upon 
trial  at  a  term,  and  the  jury  fails  to  agree,  it  would  be 
a  very  unusual  proceeding  to  again  put  him  on  trial  at 
the  same  term,  especially  where  the  terms  succeed  each 
other  as  frequently  as  in  Des  Moines  county.  Another 
reason  is  that  it  is  not  usually  practicable  to  try  a  case 
twice  at  the  same  term,  on  account  of  the  diflSculty  in 
obtaining  competent  jurors  for  the  second  trial. 

II.     The  defendant  was  indicted  for  the  seduction 
of  Nora  Schwartz,  an  unmarried  female  aged  about 
2.  Seduction:      tweuty-oue  ycars.    Tho  defendant  is  about 
dSSSl^iveidlS:  ttie  same  age.    Nora  Schwartz  was  deliv- 
appeai.  ^^eA  of  au  illegitimate  child  in  December, 

1890.  She  testified  on  the  trial  that  the  defendant  was 
the  father  of  her  child,  and  that  she  permitted  the 
defendant  to  have  sexual  intercourse  with  her  by 
reason  of  his  false  promises  that  he  would  marry  her, 
and  that  by  a  long-continued  courtship  he  acquired 
such  an  influence  over  her  as  to  lead  her  astray,  and  to 
submit  to  his  unlawful  and  lustful  desires.  It  is 
claimed,  with  great  confidence,  that  the  evidence  was 
insufficient  to  justify  the  verdict,  and  that  it  is  the 
result  of  passion  and  prejudice.  We  will  not  set  out 
the  evidence.  It  is  in  hopeless  and  irreconcilable 
conflict,  as  touching  many  of  the  facts  in  the  case,  and 
a  careful  examination  of  it  leads  us  to  the  conclusion 
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that    we    would    not    be    authorized   to    reverse  the 
judgment  on  this  ground. 

III.  One  question  which  the  jury  was  required  ta 
determine  was  whether  the  testimony  of  the  prosecut- 
ing witness  was  corroborated,  as  required 
'  oration'o?  "  by  section  4560  of  the  Code.  The  court 
charged  the  jury  upon  this  question  as 
follows:  ^'The  statutes  of  Iowa  provide  that,  in  a 
prosecution  for  seducing  and  debauching  a  woman  of 
previously  chaste  character,  the  defendant  cannot  be 
convicted  upon  the  testimony  of  the  person  injured, 
unless  she  be  corroborated  by  other  evidence  tending 
to  connect  the  defendant  with  the  commission  of  the 
offense.  This  means  that  the  fact  that  the  prosecutrix 
testifies  that  the  defendant  seduced  and  debauched  her 
is  not  sufficient  alone  and  of  itself  to  justify  conviction; 
but  these  facts  must  be  proved  by  other  witnesses,  that 
tend  themselves  to  prove  that  the  defendant  is  the 
person  who  committed  the  offense.  Neither  is  the 
proof  of  mere  opportunity  to  have  sexual  intercourse 
sufficient  corroboration  to  justify  conviction.  But,  in 
this  connection,  I  instruct  you  that  such  corroboration 
may  consist  of  proof  of  frequent  visiting,  courtship  and 
intimacy,  or  of  engagement  to  many,  or  proof  of  preg- 
nancy of  the  prosecutrix,  connected  with  the  proof 
that  the  defendant  recognized  the  prospective  child  as 
his  own,  or  that,  upon  being  informed  by  the  prosecu- 
trix that  she  was  pregnant,  he  advised  her  to  procure 
an  abortion,  or  that  he  often  visited  her,  remaining  up 
late  with  her  frequently,  and  that  on  these  visits  she 
remained  up  with  him  at  night  after  the  family  had 
retired.  If  any  such  facts  are  proven,  then  you  would 
be  justified  in  finding  that  the  testimony  of  prosecutrix 
is  corroborated,  and,  in  such  case,  it  is  not  necessary 
for  the  state  to  prove  the  act  of  sexual  intercourse  by 
eye  witnesses  or  by  direct  proof  thereof.'^  By  this 
instruction  the  jury  was  authorized  to  find  that  the 
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prosecuting  witness  was  suflSciently  corroborated  if, 
''being  informed  by  the  prosecutrix  that  she  w^s 
pregnant,  he  advised  her  to  procure  an  abortion.'' 
The  rule  of  the  instruction  appears  to  us  to  be  errone- 
ous. No  witness  testified  to  any  such  state  of  facts 
except  the  prosecutrix.  To  allow  a  conviction  upon 
her  evidence  as  to  the  advice  to  procure  an  abortion 
would  not  be  corroboration.  It  would  be  nothing 
more  than  permitting  the  state  to  coiToborate  the 
witness  by  her  own  evidence. 

We  do  not  think  it  is  necessary  to  determine  any 
other  question  in  the  case,  as  we  do  not  discover  that 
it  would  be  of  any  aid  on  another  trial.  For  the  error 
above  pointed  out  the  judgment  is  eevebsIed. 


In  The  Matter  op  The  Application  of   The   City 

OF  Cedab  Eapids  to  Condemn  Lands  Fob  a 

Public  Pabk. 

1.  Cities  and  Towns:  powers:  public  parks.  The  powers  of 
cities  and  incorporated  towns,  through  their  councils,  to  purchase 
and  condemn  lands  for  public  parks,  to  pay  for  the  same  out  of  the 
general  fund,  and  to  exercise  control  over  the  same,  under  the  pro- 
visions of  sections  470  and  476  of  the  Code,  was  not  divested  by  the 
enactment  of  chapter  151  of  laws  of  the  Twentieth  General  Assembly, 
which  vests  said  powers  in  three  park  commissioners  when  such  cor- 
porations shall,  in  their  'discretion,  provide  by  ordinance  for  the 
election  of  such  officers. 

2.  :  :  .    The  provisions  of  the  sections  of  the  code 


above  cited,  which  authorize  payment  for  lands  purchased  or  con- 
demned for  park  purposes  out  of  the  general  fund,  are  not  inconsist- 
ent with,  and  are  not  repealed  by,  chapter  151  of  laws  of  the 
Twentieth  General  Assembly  providing  for  the  levy  of  a  special 
assessment  for  that  purpose,  when  sanctioned  by  a  vote  of  the 
people. 

:  :  :  limit  op  indebtedness.    It  is  no  defense 

to  condemnation  proceedings  begun  by  the  city  for  such  purpose  that 
the  general  fund  is  insufficient  to  defray  the  current  expenses  of  the 
city,  and  that  the  city  is  already  indebted  beyond  the  constitutional 
limit ;  neither  is  it  any  defense  to  such  proceeding,  that  the  owner  of 
the  land  sought  to  be  condemned  is  thereby  prevented  from  selling 
and  conveying  said  land. 
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Cro88  Appeals  from  Linn  District  Court, — Hon.  J.  H. 
Preston,  Judge. 

Wednesday,  May  11,  1892. 

The  city  of  Cedar  Rapids,  existing  under  special 
charter,  filed  application  in  due  form  to  condemn 
certain  tracts  of  land  for  a  public  park,  one  of  which 
belongs  to  Ely  E.  Weare.  Mr.  Weare,  being  served 
with  notice,  appeared  and  filed  answer  in  five  divisions 
or  paragraphs,  objecting  to  the  condemnation  of  his 
land  for  reasons  stated.  The  city  demurred  to  the 
answer  upon  the  ground  that,  for  reasons  set  out,  the 
facts  stated  do  not  constitute  a  defense  to  the  applica- 
tion. The  demurrer  was  sustained  to  all  parts  of  the 
answer  except  the  third  division,  to  which  Mr.  Weare 
excepted,  and  was  overruled  as  to  the  third  division, 
to  which  the  city  excepted.  Both  parties  elected  to 
stand  upon  their  exceptions,  and,  refusing  to  further 
plead,  judgment  was  entered  dismissing  the  appli- 
cation. Both  parties  appeal.  The  city  having  first 
perfected  its  appeal,  it  will  be  designated  ''appellant.'^ 
Beversed. 

N.  W.  Mclvor  and  F.  C.  Horriiel,  for  appellant. 

Smith  d  demons  and  C.  J,  Beacon^  for  appellee. 

Given,  J. — I.  The  powers  conferred  upon  munici- 
pal corporations  must  of  necessity  be  exercised  by  such 
1.  ciTiBs  and       boards,  officers  or  agents  as  are  author- 
^r^^pufi?^"    ized  by  law.     It  is  not  questioned  but  that, 
^*''^®*  prior  to  the   enactment  of    chapter  151 

of  laws  of  the  Twentieth  General  Assembly,  cities  and 
incorporated  towns  had  power  through  their  city 
councils  to  purchase  or  condemn,  and  pay  for  out 
of  the  general  fund,  lands  for  public  parks,  and  to 
have  entire  control  of  the  same.     Code,  sees.  470  and 
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476.  The  exercise  of  this  power  was  exclusively  in  the 
discretion  of  the  city  councils,  and  did  not  require  a 
vote  of  the  electors.  Section  479  makes  these  pro- 
visions applicable  to  cities  acting  under  special  charters. 
It  is  contended  that  ctiapter  151  of  laws  of  the  Twen- 
tieth General  Assembly  divests  city  councils  of  the 
right  to  exercise  these  powers,  and  vests  it  in  the  park 
commissioners.  That  chapter  provides  that  cities 
acting  under  special  charters  and  cities  and  incorpo- 
rated towns  may  provide  by  ordinance  for  the  election 
of  three  park  commissioners,  but  it  is  left  discretionary 
with  each  city  and  town  whether  to  do  so  or  not.  It 
also  provides  that  *^said  park  commissionei-s  shall  have 
exclusive  control  of  such  parks,  and  shall  manage, 
improve  and  supervise  the  same,''  and  that  they  may 
use  the  fund  derived  from  the  tax  authorized  by  said 
chapter  ^*for  improving  such  parks,  or  for  purchasing 
additional  grounds  or  laying  out  and  improving 
avenues  thereto,  and  do  all  things  necessary  to  preserve 
such  parks.''  It  is  clear  that  in  cities  or  towns  having 
park  commissioners  the  exercise  of  these  powers  belong 
to  them  exclusively,  and  equally  clear  that  when  they 
have  not,  the  power  to  purchase  or  condemn  lands  for 
a  public  park  and  to  improve  and  care  for  the  same 
is  to  be  exercised  by  the  corporation  through  its  coun- 
cil. The  city  of  Cedar  Rapids  not  having  park  com- 
missioners, the  exercise  of  these  powers  remains  in  its 
city  council. 

II.  It  is  contended  that  under  said  chapter  151  the 
<3ity  has  no  power,  through  its  council  or  otherwise,  to 
purchase  or  condemn  lands  for  use  as  a 
*'  ■  ''  '  public  park  without  a  vote  of  the  electors 
authorizing  it.  We  have  seen  that  under  section  470 
of  the  Code,  the  city,  through  its  council,  might 
^'purchase  or  condemn,  and  pay  for  out  of  the  general 
fund,  lands  ♦  ♦  ♦  for  the  use  of  public  squares, 
streets,  parks,"  etc.,  without  a  vote  of  the  electors 
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prizing  it.  Section  3  of  said  cHapter  151  (655 
ain's  Code)  authorizes  the  councils  of  such  cities 
ncorporated  towns  to  submit  to  a  vote  ''the  ques- 
w^hether  there  shall  be  levied  upon  the  assessed 
jrty  thereof  a  tax  not  exceeding  two  mills  on  the 
r  for  the  purpose  of  purchasing  real  estates  for 
I  and  the  improvement  of  parks,  or  for  either  or 
of  said  purposes.''  Section  4  provides  for  levying 
ollecting  said  tax  if  approved  by  a  majority  vote, 
section  5  provides  that  the  park  commissioners 
'  use  said  fund  for  improving  such  parks,  and  for 
lasing  additional  grounds,  and  laying  out  and  im- 
Dg  avenues  thereto.''  This  cl^apter  151  does  not 
ssly  repeal  or  amend  any  existing  laws.  Under 
lar  rules,  these  several  statutes  relating  to  this 
subject  must  be  construed  together,  and  eflEect 
to  all,  if  possible.  Casey  v.  Earned^  5  Iowa,  10; 
t  V.  Humphrey,  3  Or.  Green,  258.  The  one  author- 
xpenditures  from  the  general  fund  for  the  pur- 
and  improvement  of  land  as  a  park ;  the  other 
rizes  an  additional  levy  for  the  same  purposes,  if 
ioned  by  a  vote  of  the  electors.  There  is  no  con- 
n  these  provisions.  The  latter  provides  an  ad- 
lal  source  of  revenue  for  the  same  purpose.  The 
a  for  this  additional  provision  may  be  found  in 
ct  that  the  levy  for  the  general  fund  out  of  which 
it  expenses  are  paid  is  limited  to  ten  mills,  and 
not,  therefore,  always  afford  the  needed  meana 
irk  purposes.  We  are  in  no  doubt  but  that  it  is 
1  the  power  of  the  city  of  Cedar  Rapids,  through 
ancil,  ''to  purchase  or  condemn,  and  pay  for  out 
general  fund,"  lands  for  a  public  park  without  a 
>f  the  electors. 

[I.  The  matters  set  up  in  the  other  parts  of  the 
ir  are  in  substance  these:    That  the  city  is  without 

_, .  funds  to  pay  for  the  land,  for  the  reason 

f  indebt:  ^Yiat  it  has   levied   to  the  Umit  allowed 
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for  the  general  fund;  has  not  any  special  levy  for 
this  purpose;  that  the  general  levy  is  insufficient 
to  defray  current  expenses,  and  that  the  city  is 
indebted  beyond  the  constitutional  limit;  that  the 
owner,  Mr.  Weare,  is  desirous  of  selling  his  land,  and 
is  prevented  by  this  proceeding;  that  the  city  is  not 
seeking  the  land  for  park  purposes,  but  to  develop  and 
build  up  the  unsettled  portion  in  that  direction ;  and 
that  a  park  is  not  necessary  to  the  health  and  com- 
fort of  the  people.  The  right  to  purchase  or  condemn 
lands  for  use  as  a  park  is  conferred  upon  cities  and  in- 
corporated towns  without  restriction  as  to  their  ability 
to  pay  therefor.  The  land  owner  is  not  concerned  in 
their  ability  to  pay,  as  he  is  not  required  to  give  credit. 
If  he  sells,  he  may  demand  payment  in  cash;  and,  if 
his  land  is  taken  by  condemnation,  he  cannot  be  dis- 
turbed in  his  title  or  possession  until  the  value  as  found 
is  fully  paid.  Code,  section  477;  section  18,  article  1, 
Constitution  of  Iowa.  It  is  for  the  corporation  alone 
to  determine  upon  its  ability  to  pay,  and  whether  con- 
demnation will  be  asked ;  and  when  asked  in  the  man- 
ner provided,  it  is  for  the  courts  to  grant  it  upon  the 
terms  fixed  in  the  law.  It  is  not  for  the  owner  or  the 
courts  to  inquire  as  to  the  ability  or  necessity  of  the 
corporation.  Those  matters  are  left  to  the  judgment 
of  its 'proper  officers.  It  is  expressly  provided  that, 
**when  it  shall  be  deemed  necessary  by  any  such  corpo- 
ration to  enter  uf)on  or  take  private  property,''  appli- 
cation in  writing  shall  be  made  to  the  court.  Code, 
section  476;  Town  of  Cherokee  v.  Town  Lot,  etc.y  Co,^ 
52  Iowa,  280.  As  payment '  in  full  must  be  made, 
either  upon  purchase  or  condemnation,  it  cannot  be 
said  that  the  city  thereby  incurs  an  indebtedness; 
therefore  the  plea  of  the  constitutional  limitation  of 
indebtedness  is  no  defense.  The  pendency  of  a  pro- 
ceeding to  condemn  does  not  necessarily  prevent  the 
owner  from  selling  and  conveying  his  land,  but,  if  it 
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did,  that  would  be  no  defense  to  the  right  to  condemn. 
If  it  were,  condemnation  never  could  be  had,  as  the 
proceeding  must  be  as  much  a  hindrance  in  one  case' 
as  another. 

We  are  of  the  opinion  that  the  demurrer  should 
have  been  sustained  to  the  entire  answer.  The  judg- 
ment of  the  district  court  is  affirmed  on  the  appeal  of 
Mr.  Weare,  and  reversed  on  the  appeal  of  the  city  of 
Cedar  Rapids.    Reversed. 


Wm.  Carson,  et  ah.  Appellants,  v.  Electric  Light 
AND  Power  Company,  Appellee. 

Landlord's  Lien:  removal  op  property  prom  leased  premises: 
INJUNCTION.  A  landlord's  lien,  upon  property  used  by  the  tenant  upon 
the  demised  premises,  is  not  divested  by  the  removal  of  such,  property 
to  another  location  within  the  county,  but  follows  the  property  so 
long  as  it  can  be  identified,  until  six  months  after  the  expiration  of 
the  term,  and  the  landlord  will  not  be  entitled  to  an  injunction  to  pre- 
vent such  removal  where  all  rent  due  under  the  l^ase  has  been  paid, 
and  it  appears  that  substantially  all  of  the  property  in  question  will 
be  capable  of  identification  in  its  new  location,  that  it  will  not  depre- 
ciate in  value  by  reason  of  such  removal,  and  that  the  inconvenience 
which  the  landlord  may  suflFer  in  identifying  his  property  is  trifling 
compared  with  the  damage  that  will  be  sustained  by  the  tenant  if  the 
removal  were  enjoined. 

Appeal  from  Des  Moines  District  Court, — Hon.  Charles 
H.  Phelps,  Judge. 

Wednesday,  May  11,  1892. 

Action  in  equity  to  restrain  the  removal  of  per- 
sonal property  from  premises  leased  of  the  plaintiffs  by 
the  defendant.  From  an  order  dissolving  a  temporary 
injunction  issued  to  restrain  such  removal,  the  plain- 
tiflEs  appeal. — Affirmed. 
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Kelley  d  Cooper  and  Power  &  Kuston^  for  appel- 
lants. 

G.  L.  Poor^  for  appellee. 

Robinson,  C.  J. — The  plaintiffs  were  the  owners  of 
a  tract  of  land  in  the  city  of  Burlington,  which  they 
rented  to  the  defendant  for  the  term  of  ten  years  from 
the  thirtieth  day  of  May,  1884,  at  an  annual  rental  of 
one  hundred  and  eighty-five  dollars  and  sixty  cents, 
payable  annually.  The  defendant  was  engaged  in  fur- 
nishing electric  light  and  power  in  the  city,  and  placed 
upon  the  leased  premises  certain  engines,  boilers, 
dynamos,  exciters  and  pumps,  with  other  machinery 
and  appurtenances  which  it  used  in  carrying  on  its 
business.  It  paid  all  rent  which  had  become  due  under 
the  lease,  to  the  thirtieth  day  of  May,  1890,  and  at  the 
time  this  action  was  commenced,  in  August  of  that 
year,  had  rented  other  premises  in  the  city  of  Burling- 
ton, to  which  it  had  removed  part  of  its  property 
which  had  been  used  on  the  premises  leased  of  the 
plaintiffs,  and  to  which  it  proposed  to  remove  the 
remainder.  The  plaintiffs  allege  that  the  defendant 
refuses  to  secure  the  payment  of  rent  which  is  to 
accrue  hereafter  during  the  term  of  their  lease  to  it, 
and  that,  if  it  is  permitted  to  remove  its  property  to  the 
new  location,  it  will  become  incumbered  with  other 
liens  which  will  affect  prejudicially,  if  it  does  not 
wholly  defeat,  the  plaintiffs  in  the  collection  of  such 
rent.  It  is  also  alleged  that  the  defendant  has  announced 
its  intention  to  sell  a  part  or  all  of  the  property  remain- 
ing on  the  premises  leased  from  the  plaintiffs,  and 
remove  it  from  the  state.  They  ask  that  the  defend- 
ant be  restrained  from  removing  any  of  the  property 
from  their  premises  until  adequate  security  for  the  pay- 
ment of  the  rent  to  accrue  shall  be  given,  or  until  such 
rent  shall  have  been  fully  paid.  A  temporary  injunc- 
tion was  asked  and  issued.     The  defendant  appeared 
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and  filed  an  answer,  to  which  the  plaintiflfe  filed  a  reply. 
Thereafter  the  defendant  filed  a  motion  to  dissolve  the 
injunction,  which  was  supported  by  aflSdavits  and 
resisted  by  counter  affidavits.  The  motion  was  sus- 
tained, and  of  that  ruling  the  plaintiflEs  complain. 

The  pleadings  and  affidavits  show  the  following 
facts:  When  this  action  was  commenced,  none  of  the 
rent  for  which  the  lease  in  controversy  provides  was  due 
and  unpaid.  The  defendant  proposed  to  remove  all  its 
property  remaining  on  the  premises  leased  of  the  plain- 
tiflEs to  its  new  location,  but  did  not  propose  to  sell  any 
of  it  nor  to  remove  any  of  it  from  the  city  of  Burling- 
ton, unless  to  send  some  parts  of  it  out  of  the  state  for 
repairs,  to  be  immediately  returned.  The  intent  of  the 
defendant  in  changing  the  location  of  its  plant  was  to 
obtain  more  space  for  the  purpose  of  enlarging  its 
capacity,  and  the  removal  of  all  its  property  to  the  new 
location  is  demanded  to  carry  on  its  business  properly. 
Most  of  its  machinery,  including  that  which  is  of  most 
value,  is  of  a  kind  which  can  be  readily  identified  in 
the  new  location.  In  what  it  has  done  it  has  acted  in 
good  faith,  and  not  with  any  intent  to  defraud  the 
plaintiflfs  or  reduce  their  security.  There  has  been 
delay  in  making  some  of  the  payments  which  have 
become  due  to  plaintiflfs  under  the  lease,  and  the 
defendant  has  mortgaged  all  the  property  which  it 
owned  in  April,  1886,  and  which  it  might  thereafter 
acquire,  to  secure  the  payment  of  twelve  thousand 
dollars,  with  interest.  That  amount  is  yet  unpaid.  It 
does  not  appear,  however,  that  the  financial  condition 
of  the  defendant  will  be  aflEected  prejudicially  by  its 
proposed  removal,  nor  that  its  net  earnings  will 
thereby  be  reduced. 

Section  2017  of  the  Code  is  as  follows:  ^*A  land- 
lord'shall  have  a  lien  for  his  rent  upon  all  crops  grown 
upon  the  demised  premises,  and  upon  any  other  personal 
piopeity  of  the  tenant  which  has  been  used  on  the 
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premises  during  the  term,  and  not  exempt  from  execu- 
tion, for  the  period  of  one  year  after  a  year's  rent,  or 
the  rent  of  a  shorter  period  claimed,  falls  due;  but 
such  lien  shall  not  in  any  case  continue  more  than  six 
months  after  the  expiration  of  the  term/'  In  the  case 
of  Grant  v.  Whitwell,  9  Iowa,  153,  this  statute  was 
construed.  This  court  said,  in  effect,  that  the  lien 
which  it  gave  the  landlord  attached  when  the  property 
was  brought  upon  the  leased  premises,  and  that  it 
secured  the  payment  of  rent  before  it  became  due. 
The  doctrine  of  that  case  was  approved  in  Garner  v. 
Cutting^  32  Iowa,  547.  In  Martin  v.  Steams^  52  Iowa, 
345,  it  was  held  that  the  lien  given  by  the  statute 
attached  from  the  commencement  of  the  lease  upon 
all  property  of  the  tenant  then  on  the  leased  premises, 
and  upon  all  other  property  afterwards  brought  thereon, 
for  the  rent  of  the  entire  term.  That  rule  was  approved* 
in  Gilbert  v.  Greenbaum,  56  Iowa,  214;  Milner  v. 
Cooper,  65  Iowa,  190.  In  Garner  v.  Cutting,  supra,  it 
was  also  held  that  the  landlord  might  have  an  injunc- 
tion to  prevent  the  acts  of  his  tenant  which  would 
destroy  or  impair  the  security  given  by  his  lien,  and 
the  principle  involved  was  said  to  be  the  same  as  that 
which  authorized  a  court  of  equity,  at  the  suit  of  a  mort- 
gagee, to  enjoin  the  commission  of  waste  by  the  mort- 
gagor. But  this  rule  must  be  applied  according  to  the 
equities  of  each  case.  It  was  not  designed  to  enable 
the  landlord  to  do  more  than  to  protect  the  security 
which  the  law  gave  him.  He  should  not  be  permitted 
to  interfere  unnecessarily  with  the  business  and  prop- 
erty of  his  tenant,  nor  to  use  the  power  which  the  law 
gives  him  in  an  unreasonable  and  arbitrary  manner. 
So  long  as  the  tenant  neither  does,  nor  threatens  to  do, 
any  act  which  will  materially  affect  his  power  to  collect 
the  rent  for  which  the  lease  provides,  he  should  not  be 
permitted  to  interfere  with  the  use  of  the  property  by 
the  tenant.     The  removal  of  the  property  from  the 
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leased  premises  does  not  divest  the  lien,  but  it  follows 
the  property  to  which  it  has  attached  so  long  as  it  can 
be  identified,  during  the  term  fixed  by  the  statute. 
That  extends  for  one  year  after  the  rent  becomes  due, 
excepting  that  it  cannot  continue  more  than  six  months 
after  the  expiration  of  the  term.  In  this  case  the  pro- 
posed removal  of  the  property  will  not  divest  the  lien  of 
the  plaintiflE.  Substantially  all  the  property  in  question, 
including  all  of  any  considerable  value,  can  be  readily 
identified  in  the  place  to  which  the  defendant  proposes 
to  remove  it.  It  will  not  depreciate  more  rapidly  there 
than  on  the  premises  of  the  plaintiffs.  It  is  not  pro- 
posed to  sell  it,  nor  to  remove  it  beyond  the  jurisdiction 
of  the  courts  of  Des  Moines  county.  It  follows  that  the 
security  of  the  plaintiffs  will  not  be  materially  impaired 
if  the  property  is  removed  as  proposed. 
*  It  is  said  that  another  landlord's  lien  may  attach 
in  the  new  location,  and  that  the  property  might  be 
sold  under  that  lien,  or  under  the  mortgage,  or  to 
enforce  some  other  lien ;  but,  should  anything  of  that 
kind  be  attempted,  the  courts  will  then,  if  necessary, 
protect  the  rights  of  the  plaintiffs.  It  is  said  the  prop- 
erty may  be  worn  out  and  rendered  worthless  in  the 
new  location.  But  the  premises  of  the  plaintiffs  were 
leased  to  the  defendant  with  knowledge  of  the  fact 
that  the  property  which  might  be  placed  thereon  would 
be  used  by  the  defendant  in  carrying  on  its  business, 
and  that  it  would  be  depreciated  in  value  by  such 
use.  The  plaintiffs  would  not  have  been  heard  to 
complain  of  depreciation  resulting  from  that  use  of  the 
property  on  their  premises  which  was  contemplated  by 
the  parties  when  the  lease  was  executed,  and  they  would 
have  no  gi*ound  to  complain  of  depreciation  which 
may  result  from  a  similar  use  of  the  property  at  the 
new  location.  It  may  be  that,  if  the  proposed  removal 
is  effected,  the  plaintiffs  will  be  unable  to  identify  some 
articles  of  small  value,  in  case  they  desire  to  enforce 
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their  lien,  and  it  may  be  that,  in  consequence  of  tlie 
addition  of  other  property  to  that  removed,  they  will 
suffer  some  inconvenience  in  identifying  and  separating 
the  property  to  which  their  lien  was  attached ;  but 
these  matters  will  be  of  trifling  importance,  as  com- 
pared with  the  damage  the  defendant  will  suffer  if 
compelled  to  resume  its  business  on  the  premises  of  the 
plaintiffs,  or  if  compelled  to  replace  the  property  in 
question  with  new  property.  We  conclude  that,  under 
the  facts  of  this  case,  the  relief  demanded  by  the 
plaintiff  would  be  inequitable,  and  that  the  temporary 
injunction  was  properly  dissolved.  The  order  of  the 
district  court  is  Affirmed. 


:  :  :  abandonment:    adoption.      The    plaintiflP 

being  about  to  leave  the  town  where  he  resided  for  a  distant  city, 
took  his  three  children,  aged  two,  four  and  six  years  respectively,  to 
a  neighbor' 8,  stating  that  he  would  send  for  them  in  a  few  days.  He 
did  not  send  for  them,  however,  and  during  an  absence  of  ten  weeks 
contributed  nothing  to  their  support,  but  wrote  proposing  to 
distribute  the  children  around  to  three  different  persons.  The  defen- 
dants having  adopted  the  youngest  of  said  children  during  the  plain- 
tilTs  absence  under  sections  2308  and  2309  of  the  Code,  providing  for 
the  adoption  of  abandoned  children,  the  plaintiff  commenced  an 
action  to  have  the  articles  of  adoption  annulled,  and  for  the  posses- 
sion of  the  child.    Held,  that  in  view  of  the  above  oiroumstances^  and 
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In  the  Matter  of  the  Guardianship  of  Mary  and  Maggie  Ig^ 
Lally,  Minors,  etc.,  Appellees,  v.  Nellie  Fitz  IT  gl 
Henry,  as  Guardian  of  said  Minors,  Appellant; 
Michael  Lally,  Appellee,  v.  James  and  Mary  ^^  ^1 
Sullivan,  Appellants. 

1.  Parent  and  Child:  custody  of  minor  children:  rights  op 
PARENTS.  Notwithstanding  the  provisions  of  section  2241,  of  the 
Code,  that  parents  are  the  natural  guardians  of  their  minor  children, 
and  are  equally  entitled  to  their  care  and  custody,  the  right  of  the 
parent  to  such  custody  is  not  absolute,  but  is  to  be  determined, 
where  such  question  is  at  issue,  in  view  of  the  best  interests  of  the 
child. 
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of  the  fact  that  the  plaintiff  had  no  home  for  the  child,  bnt  proposed 
to  place  it  in  the  care  of  a  friend,  who  would  be  under  no  obligation 
to  keep  it  for  any  definite  time,  the  child  should  be  left  with  those  by 
whom  it  had  been  adopted. 

3.  :  :  :  habitual  drunkknnkss  of  parent.  Habit- 
ual drunkenness  on  the  part  of  the  parent  is  sufficient  ground  in  such 
a  case  for  denying  him  the  possession  of  his  child,  even  though  he 
may  have  promised  to  reform. 

4.  PRACTICE  IN  SUPREME  COURT;    FINDINGS   OF  TRIAL   COURT:     EVIDENCE. 

While  upon  an  appeal  in  a  law  action  tried  to  the  court  the  findings 
of  the  district  court  have  the  force  of  a  verdict  of  a  jury,  if  such  find- 
ings are  not  supported  by  the  evidence  the  cause  will  be  reversed. 

Appeals  from  Lee  District  Court — Hon.  J.  M.  Casey, 

Judge. 

Wednesday,  May  11,  1892. 

The  first  cause  stated  is  a  proceeding  to  annul  and 
set  aside  the  appointment  of  the  appellant  as  guardian 
of  the  minors  Mary  and  Maggie  Lally.  The  second  is  a 
suit  in  equity  to  annul  and  set  aside  the  articles  of 
adoption  whereby  James  and  Mary  Sullivan,  the 
appellants,  hold  possession  of  the  minor  Lizzie  Lally. 
The  court  below  ordered  the  children  turned  over  tem- 
porarily to  their  father,  Michael  Lally,  and  continued 
the  cause  for  final  determination.  From  this  order 
both  the  guardian  and  James  and  Maiy  Sullivan 
appeal.  Both  causes  were  tried  below  to  the  court 
without  a  jury,  and  it  is  agreed  that  both  shall  be  tried 
together  here  on  the  same  evidence. — Reversed. 

Parsons  <&  Dolan,  for  appellants. 

p.  F.  Miller  J  S'r.,  for  appellee. 

KiNNE,  J.— March  10,  1890,  Nellie  Fitz  Henry  was 
appointed  and  qualified  as  guardian  of  the  minors, 
Mary  Lally,  aged  six  years,  and  Maggie  Lally,  aged 
four  years,  on  the  grounds  that  Michael  Lally,  their 
father,  had  abandoned  them ;  that  he  was  an  habitual 
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drunkard,  and  an  unfit  person  to  have  the  control  and 
<5ustody  of  said  children.  On  the  same  day  Lizzie  Lally, 
then  two  years  old,  and  a  daughter  of  said  Michael 
Lally,  was  adopted  by  James  Sullivan  and  Mary  Sul- 
livan, his  wife.  Articles  of  adoption  were  duly  filed 
for  record,  being  signed  by  James  and  Mary  Sullivan 
and  the  mayor  of  Keokuk,  where  said  minors  then 
resided.  March  18,  1890,  Michael  Lally  instituted  these 
proceedings  for  the  revocation  of  the  appointment  of  the 
guardian,  on  the  grounds  that  he  had  resided  in 
Keokuk  for  seventeen  years;  that  his  wife  died  August 
5,  1889 ;  that  he  owned  a  homestead  in  the  city ;  that 
he  had  made  arrangement  for  the  care  of  said  children, 
and  that  the  grounds  alleged  for  the  appointment  of 
said  guardian  were  untrue.  At  the  same  time  he  began 
his  suit  against  the  Sullivans,  making  substantially  the 
same  allegations,  and  attaching  thereto  the  articles  of 
adoption  heretofore  referred  to,  and  praying  that  they 
might  be  annulled. 

The  guardian  appeared  and  admitted  the  residence 
of  the  plaintiff;  that  he  had  a  homestead,  which  it  was 
averred  he  acquired  by  descent.  She  further  avers 
that  he  abandoned  said  children  and  left  the  state  while 
under  the  influence  of  liquor,  making  no  provision  for 
their  support ;  that  they  were  not  in  good  condition, 
and  showed  evidence  of  want  of  proper  care;  that, 
after  such  abandonment,  the  child,  Lizzie,  was  adopted 
by  the  Sullivans,  and  had  a  good  home ;  that  the  plain- 
tiff, though  absent  for  over  two  months,  did  not  con- 
tribute anything  towards  the  support  of  said  children ; 
that  the  plaintiff  had  been  left  with  ample  means  by 
his  mother,  which  he  had  squandered  by  excessive 
drinking  and  continual  intoxication,  and  that  when  he 
left  the  state  he  had  no  property  except  his  homestead 
and  furniture ;  that  he  has  no  means ;  that  the  guardian 
had  provided  a  permanent  home  in  fulfillment  of  the 
wishes  of  the  ward's  mother,  at  the  Immaculate  Con- 
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ception  Academy  of  Davenport,  Iowa,  an  educational 
institution,  where  they  are  to  be  cared  for,  supported 
and  educated  free  of  expense.  She  also  avers  that  said 
wards  have  no  estate.  She  states  that  the  plaintiff  has 
for  a  long  time  been  given  to  the  excessive  use  of  intox- 
icants, whereby  he  had  lost  his  position,  and  was  unfit 
to  have  the  care  and  control  of  said  children ;  that  the 
best  interests  of  the  children  will  be  attained  by  leaviug 
them  where  they  are,  and  that  the  plaintiff  did  not 
intend  to  care  for  said  children,  but  intended  to  turn 
them  over  to  the  care  of  others  who  are  irresponsible, 
and  of  a  different  religious  belief  from  said  children 
and  their  parents. 

James  and  Mary  Sullivan  answer  the  plaintiff's 
petition  by  a  general  denial,  and  also  state  that  they 
are  the  only  blood  relation  of  the  child,  Lizzie ;  that 
they  give  her  a  good  home  and  the  same  care  and  love 
as  their  own  children.  They  also  make  the  answer  of 
the  guardian  their  answer  herein,  and  plead  that  they 
hold  the  child  by  the  articles  of  adoption  heretofore 
referred  to. 

I.  The  only  question  involved  in  these  cases  is  the 
custody  of  the  three  minor  childi'en,  all  under  seven 
1.  Parent  and      ycars  of  age.     Our  statute  provides  that 
Sf*^orchiiS^  the  parents  *'are  the  natural  guardians  of 
parent.  their    miuor    children,   and  are  equally 

entitled  to  the  care  and  custody  of  them." — Code,  sec- 
tion 2241.  Also  that  on  the  death  of  one  parent  the 
survivor  becomes  the  guardian.  Id.  Section  2242. 
Notwithstanding  the  statutory  provisions,  the  weight 
of  modern  decisions  is  clearly  favorable  to  the  holding 
that  the  right  of  the  parent  to  the  custody  of  the  child, 
is  not  absolute.  It  must  be  determined,  in  a  case  like 
this,  in  view  of  the  best  interests  of  the  child.  That  is 
the  controlling  consideration.  Bonnett  v.  Bonnettj  61 
Iowa,  201;  Shaw  v.  Nachteway,  43  Iowa,  658;  Drwmh 
V.  Keeny  47  Iowa,  437;  Fonts  v.  Pierce^  64  Iowa,  73; 
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Jenkins  v.  ClarJcj  71  Iowa,  556.  It  is  said  in  Joab  v. 
Sheets,  99  Ind.  328,  that  ''the  question  of  the  custody 
of  the  child  was  ODe  in  which  the  rights  of  the  child 
were  primarily  involved,  and  where  those  of  the 
parents  were  of  secondary  consideration/'  In  United 
States  V.  Green,  3  Mason,  485,  Story,  J.,  says  it  is  an 
entire  mistake  to  suppose  that  the  father  has  an  abso- 
lute vested  right  in  the  custody  of  an  infant.  In  Carrie 
V.  Cornej  42  Mich.  509,  4  N.  W.  Rep.  213,  it  said:  ''In 
contests  of  this  kind  the  opinion  is  now  nearly  univer- 
sal that  neither  of  the  parents  has  any  right  that  can 
be  allowed  to  seriously  militate  against  the  welfare  of 
the  child.  The  paramount  consideration  is  what  is 
really  demanded  by  its  best  interests.''  In  re  Bart,  25 
Kan.  310,  the  doctrine  announced  is  that  "the  best 
interest  of  the  children  is  the  paramount  fact.  Rights 
of  parents  sink  into  insignificance  before  that. "  Sturte- 
vant  V.  State,  15  Neb.  459,  19  N.  W.  Rep.  617;  In  re 
Stockman  38  N.  W.  Rep.  (Mich.)  882.  See,  also, 
Code,  sec.  2301.  This  just  rule  may  now  be  regarded 
as  settled. 

II.  Now,  it  is  clear  that  a  parent  may  lose  the 
right  of  custody  by  his  own  voluntary  act,  by  miscon- 
duct, and  even  sometimes  by  misfortune. 
*'  abandonment:  He  may  lead  such  a  grossly  immoral  and 
^^  ^^'  profligate  life,  may  become  so  habituated 
to  the  use  of  intoxicants  as  to  be  utterly  unfit  to  have 
the  custody  of  a  child,  or  may  by  neglect  to  provide  for 
it  justify  a  court  in  refusing  to  place  it  in  his  custody. 
State  V.  Bratton,  15  Am.  Law  Reg.  (N.  S.)  359. 

Applying  the  law  to  the  facts  first  of  the  equity 
case,  we  find  that  Lizzie  Lally  was  two  years  old  when 
this  proceeding  commenced ;  that  she  was  then  adopted 
by  the  appellants,  James  and  Mary  Sullivan,  with  the 
consent  of  the  mayor  of  Keokuk,  as  provided  by  Code, 
sections  2308,  2309 ;  that  the  child  was  treated  as  hav- 
ing been  abandoned  by  her  father,  and  it  was  also 
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was  an  habitual  drunkard.  It  will  sei've  no 
pose  to  refer  in  detail  to  the  evidence,  but, 
ireful  examination  of  it,  we  think  it  fully 
lat  at  the  time  Lizzie  was  adopted  by  the 
the  plaintiflE  had  abandoned  all  his  children, 
ng  to  St.  Louis  he  took  his  children  to  Mrs. 
stating  that  he  would  send  for  them  in  a  few 
e  children  then  showed  that  they  had  not 
3erly  cared  for.  They  were  substantially 
lothing.  The  plaintiff  had  no  money.  He 
ten  weeks,  and  did  not  send  for  them  nor 
anything  towards  their  support.  He  wrote, 
to  distribute  the  children  around,  to  three 
ersons.  Now  he  wants  the  Browns  to  have 
expects  them,  for  the  rent  of  his  house, 
ars  per  month,  to  keep  and  properly  support 
m,  which  service  is  shown  to  be  worth  twenty 
'  month.  It  appears  that  Brown  earns  one 
fifty  cents  per  day,  and  has  a  family  of  his 
)port.  Nor  do  the  Browns  agree  to  keep  the 
Eor  any  definite  time.  Surely  these  and 
appearing  justify  us  in  the  conclusion  that 
ff  lost  all  right  he  had  to  have  the  custody  of 
n. 

les  V.  Giles  46  N.  W.  Rep.  (Neb.)  916,  the 
case  in  some  respects  much  like  this,  said: 
imony  shows  that  he  [the  father]  has  no 
IS  own ;  that  he  proposes  to  place  the  child 
lily  of  a  friend.  *  *  *  For  aught  that 
ley  might  at  any  time,  in  a  day,  a  week,  or 
ibandon  the  care  of  the  child, '^  etc.  So  in 
here  can  be  no  assurance  that  the  Browns 
the  circumstances,  keep  these  children  for 
L  of  time,  even  if  the  plaintiff's  prayer  be 
It  will  not  do  to  take  this  child  from  a  good 
put  her  in  a  position  of  such  uncertainty, 
irance  is  there,  or  can  there  be,  from  the 
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evidence  in  this  case  that  this  child  of  tender  years 
will  not,  if  the  plaintiflE's  wish  be  granted,  be  thrown 
by  him  on  the  charities  of  the  world,  with  no  protector, 
no  one  to  provide  her  with  the  necessities  of  life,  or  to 
look  after  her  education  and  moral  training. 

III.  If,  however,  it  should  be  conceded  that  the 
acts  of  the  plaintiflE  would  not  amount  to  an  abandon- 

3. . . ;  ment  of  his  right  of  custody,  there  is  yet 

d?^<^e8s  another  reason  why  he  ought  not  to  have 
of  parent.  ^^^  coutrol  of  tMs  child.  It  is  charged, 
and,  we  think,  fully  established,  that  the  plaintiflE  is  a 
man  of  dissolute  habits,  an  habitual  drunkard;  that 
he  was  so  long  prior  to  his  wife's  death,  August  5, 
1889,  and  since;  that  by  reason  of  these  habits  he  was 
forced  to  seek  employment  in  some  place  outside  of 
Keokuk;  that  he  was  drunk  at  a  funeral;  that  he  had 
mistreated  the  children;  that  on  July  4,  1889,  but  a 
month  prior  to  his  wife's  death,  he  was  driving  through 
the  streets  with  them  at  a  dangerous  rate  of  speed ; 
that  his  wife  had  expressed  the  wish  that  the  children 
should  be  placed  in  a  convent,  away  from  their  drunken 
father.  Against  this  testimony  and  this  record  we 
have  the  assurance  of  the  plaintiflf  that  he  had  reformed. 
We  are  unable  to  so  find  from  the  evidence ;  and,  even 
if  it  were  so,  the  reformation  is  of  so  recent  a  date  that 
we  should  not  feel  justified  in  taking  this  child  from  a 
good  home  with  her  relations,  and  turning  her  over  to 
her  father,  in  view  of  the  experience  of  mankind  as  to 
the  probable  permanency  of  such  reformation.  If  this 
plaintiflE  had  for  a  reasonable  length  of  time  shown  his 
ability  to  keep  sober  and  to  provide  for  his  children, 
the  case  might  be  diflEerent.  But  his  dissipation  con- 
tinued after  his  wife's  death,  and  the  court  below 
found  that,  unless  there  was  a  reform  as  promised  on 
the  plaintiflE 's  part,  he  would  have  no  legal  or  moral 
right  to  the  custody  of  his  children.  To  our  minds, 
the  habits  and  conduct  of  the  plaintiflE  bar  his  right  to 
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of  this  child.  The  interest  of  the  child 
controlling  question,  and  in  view  of  the  fact 
is  now  well  cared  for,  and  has  a  good  and 
home  with  the  only  relatives  she  has,  other 
ther,  it  seems  certain  that  we  shall  promote 

by  letting  her  remain  with  those  who  have 

'his  case  between  the  plaintiff  and  guardian 

5  a  law  action,  and  the  court  found,  among 

other  facts,   that  the  plaintiff   had  quit 

drinking ;  that  the  guardian  was  a  worthy 

and  proper  person  to  direct  the  education 

and  moral  training  of  the  minors;  that 

1  had  contracted  an  unfortunate  habit  of, 

and  to  such  an  extent  as  to  render  him 

'operly  care  for  his  children;    that,  unless 

•eform  as  promised,  the  father  would  have 

moral  claim  to  the  custody  of  his  children. 

t  that  the  learned  judge  below  was  led  to 

t  the  plaintiff  had  quit  drinking,  and  that 

L  the  plaintiff's  promised  reformation.     In 

nk,  he  was  in  error.     The  testimony  shows 

aintiff  continued  his  dissipation  up  to  the 

le  left  his  children  and  went  to  St.  Louis. 

t  the  slightest  thing  in  the  case  to  hang  a 

■ormation  on  except  his  naked  promise  to 

findings  of  the  court  below  stand  as  the 

jury,  and  we  should  not  disturb  them  if 

ipport  in  the  evidence ;  but  it  seems  to  us 

dence  does  not  support  the  findings  of  the 

rt.     We  may  also  add  that  we  see  no  reason 

iny  part  of  the  costs  to  the  appellants. 

B  reasons  heretofore  given  both  cases  are 

id,  as  the  law  action  must  go  back  to  the 

rt,  they  will  both  be  remanded  for  further 

\  in  conformity  with  this  opinion.    Ee versed 

)ED. 
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The  State  of  Iowa,  Appellant,  v.  Joseph  Semotan,   ^  JIJ 
et  ah,  Appellees.  m~M 

"85     57] 

Malicious  Misohief:  injury  to  building:  indictment:  proof.  111  238 | 
Under  an  indiotment  charging  the  defendant  with  having  injured  85  57 
and  defaced  a  building  in  the  town  of  V.>  ''commonly  known  as 
National  Hall,  the  property  of  Lodge  Karal  Jonas,  number  122  of  the 
Bohemian  Slavonian  Benevolent  Society,  a  corporation  duly  organ- 
ized under  the  laws  of  the  state  of  Iowa,''  held,  that  it  was  not  neces- 
sary for  the  state  to  prove  a  record  title  to  the  building  in  question 
in  the  society  named,  proof  of  possession  by  said  society  being  suffi- 
cient. 

Appeal  from  Tama  District  Court. — Hon.  L.  Gt.  Kinne, 

Judge. 

Thursday  May  12,  1892. 

The  defendants  were  indicted  upon-  a  charge  of 
maliciously  injuring  a  building.  They  pleaded  ''not 
guilty,''  and  were  tried  by  jury.  When  the  state  had 
concluded  the  introduction  of  the  evidence  in  behalf 
of  the  prosecution,  the  court,  on  motion  of  the 
defendants,  directed 'the  juiy  to  return  a  verdict  of 
hot  guilty,  which  was  done,   and  the  state  appeals. 

lieversed. 

• 
J.  R.  Caldwell  and  James  Fowler,  County  Attor- 
ney, for  the  state. 

Rothrock,  J. — The  defendants  were  charged  in 
the  indictment  with  injuring  and  defacing  a  building 
in  the  town  of  Vining,  ''commonly  known  as  the 
'National  Hall,'  the  property  of  Lodge  Karal  Jonas, 
number  122  of  the  Bohemian  Slavonian  Benevolent 
Society,  a  corporation  duly  organized  under  the  laws 
of  the  state  of  Iowa,  by  then  and  there  willfully,  forci- 
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fully  and  maliciously  striking,  kicking  and 
1  the  door  of  said  building. '^  The  evidence 
md  question  that  on  the  tenth  day  of  Feb- 
.,  there  was  a  building  at  Vining,  in  Tama 
own  as  '^National  Hall,''  and  that  on  that 
efendants  made  an  attack  on  the  outside 
d  building,  and,  against  the  protest  of  the 
charge  of  the  building,  broke  down  the  door, 
e  building  and  assaulted  the  persons  in 
•eof .  It  further  appears  from  the  evidence 
)dge  Karal  Jonas,  number  122,  a  Bohemian 

society,  was  at  that  time  in  possession  of 
g  by  one  John  Soatos,  one  of  the  trustees 
ge,  and  that  said  lodge  was  at  that  time 
i  corporation.  These  facts  were  shown  by 
nee. 

n  the  trial  of  the  cause  the  state  offered  to 
Q  evidence  the  record  of  the  incorporation 
i[aral  Jonas,  number  122  of  the  Bohemian 
Benevolent  Society,  and  a  deed  of  convey- 

land  or  lots  upon  which  the  building  in 
IS  situated,  which  deed  was  from  one  Kucera 
;e,  and  another  conveyance  of  the  land  or 
le  Milwaukee  Land  Company  to  said  Kucera. 
evidence  was  objected  to  by  the  defendants, 
iection  was  sustained.  It  does  not  appear 
fie  objection  was  made  to  the  articles  of 
[)n,   and  counsel  for    the    ^tate  have    not 

in  their  argument  why  the  articles  were 
ed  to  go  in  evidence.  It  may  be  that  the 
not  in  compliance  with  the  law  providing 

of  incorporation.  We  do  not  think  it  is 
hat  we  should  seek  for  the  ground  upon 
aid  evidence  was  rejected.     We  are  without 

argument  for  the  appellees,  and  in  such 
termine  no  more  than  is  actually  necessary 
)f  the  case. 
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We  think  that  the  state  was  not  required  to  prove 
a  record  title  to  the  building  known  as  the  * 'National 
Hall"  in  the  society  named  in  the  indictment.  Proof 
of  possession  was  sufficient,  and,  as  we  have  seen,  pos- 
session was  shown  beyond  any  question  to  be  in  the 
society  which  is  named  in  the  indictment  as  the  owner. 
If  the  building  had  been  owned  by  a  partnership,  it 
surely  would  have  been  competent  to  have  proved  that 
fact  by  parol.  It  would  not  be  necessary  to  prove 
record  title,  nor  to  produce  the  articles  of  partnership. 
And  the  same  rule  should  apply  to  proof  of  the  exist- 
ence of  a  corporation.  Wharton  on  Criminal  Evi- 
dence, sec.  164.  .  So  in  3  Greenleaf  on  Evidencje,  sec. 
161,  in  treating  of  the  crime  of  larceny,  it  is  said  that 
it  is  essential  to  prove  that  the  goods  were  the  property 
of  the  person  named  in  the  indictment.  But  it  is 
further  said  that  * 'the  property  may  be  either  general 
or  special,  and  the  possession  may  be  actual  or  con- 
structive; proof  of  either  of  these  being  sufficient  to 
support  this  part  of  the  indictment.  For  the  general 
ownership  of  goods  draws  after  it  the  legal  possession, 
though  they  were  in  the  actual  custody  of  a  servant  or 
agent;  and  the  lawful  possession  with  a  qualified 
property  as  bailee  or  agent  is  a  sufficient  proof  of  own- 
ership against  a  wrong-doer.'^  It  appeal's  to  us  that 
the  same  rule  should  apply  to  an  indictment  for  a 
malicious  injury  to  property.  The  evidence  in  this  case 
shows  that  the  persons  in  possession  of  the  building 
had  the  key  to  the  door,  and  were  engaged  in  cleaning 
the  hall.  Section  5687  of  McClain's  Code  (section 
4302,  Code  of  1873)  provides  that,  **when  an  offense 
involves  the  commission  of  or  an  attempt  to  commit 
an  injury  to  person  or  property,  and  is  described  in 
other  respects  with  sufficient  certainty  to  identify  the 
act,  an  erroneous  allegation  as  to  the  name  of  the 
person  injured  or  attempted  to  be  injured  is  not  mate- 
rial.''    It  does  not  appear  that  the  town  of  Vining  is  a 
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metropolis.  It  does  appear  that  there  was  a  dance  in 
the  hall  the  night  before  the  defendants  broke  down 
the  door,  and  that  the  dance  closed  about  six  o'clock 
in  the  morning,  and  the  defendants  were  at  the  dance. 
The  indictment  states  that  the  offense  was  committed 
upon  the  hall  in  the  town  of  Vining,  and  it  appears  to 
us  that  this  describes  the  offense  with  sufficient  cer- 
tainty; so  that,  if  the  ownership  of  the  property  was 
erroneously  stated  to  be  in  a  corporation,  the  variance 
Was  not  fatal.  See  State  v.  Emeighj  18  Iowa,  122; 
State  V.  Flynn,  42  Iowa,  164;  State  v.  Carr,  43  Iowa, 
418;  State  v.  Emmons^  72  Iowa,  265.     Reversed. 

KiNNE,  J.  took  no  part  in  the  decision  of  this 
case. 


A.  A.  Henry,  Appellant,  v.  L.  B.  Wilson,  Garnishee, 
and  C.  S.  Brooks,  Intervenor,  Appellees;  and  A. 
McKjinzie,  Appellee,  v.  L.  B.  Wilson,  Garnishee, 
Appellee,  and  C.  S.  Brooks,  Intervenor,  Appel- 
lant. 

General  Assignment  for  Benefit  of  Creditors:  preferences: 
GARNISHMENT.  An  msolvent  debtor,  having  made  an  assignment  of 
certain  promissory  notes  to  one  W.,  for  the  protection  of  W.  and 
others  against  their  contingent  liability  as  sureties  upon  his  official 
bond  as  treasurer  of  a  school  district,  handed  the  same  to  one  J.  to 
deliver  to  W.,  and  at  the  same  time  decided  to  make  a  general  assign- 
ment for  the  benefit  of  his  creditors ;  two  days  afterwards  he  executed 
and  delivered  such  general  assignment,  and  on  the  same  day  the  said 
assignment  of  notes  was  delivered  by  J.  to  W.  It  appeared  from  the 
evidence  that  W.  was  to  have  power  under  the  assignment  to  him  to 
use  the  notes  transferred  for  the  purpose  of  raising  money  to  meet  the 
deficiency  in  the  assignor's  account  with  the  school  district.  Such 
deficiency,  however,  was  paid  by  one  B.,  under  an  agreement  with 
said  insolvent  and  W.  that  he  should  have  an  assignment  of  the  notes 
transferred  to  W.,  to  indemnify  Mm  on  account  of  such  payment;  but 
before  and  after  such  agreement  W.  was  garnished  by  creditors  of 
said  insolvent,  and  in  proceedings  thereunder  the  said  general  assign- 
ment and  the  assignment  of  notes  to  W.  were  decreed  to  be  invalid  as 
constituting  together  a  general  assignment  with  preferences;  to  such 


Digitized  by 


Google 


May  1892]  Henky  v.  Wilson.  61 

proceeding,  however,  B.  was  not  a  party.  Eeld,  that  said  decree 
was  not  binding  upon  B.,  and  that  he  was  entitled  to  said  assigiied 
notes,  or  their  proceeds,  to  the  amount  paid  to  said  school  district, 
as  against  any  garnishments  of  W.  either  before  or  after  said  agree- 
ment. 

Appeal  from  Taylor  District  Court. — ^HoN.  R.  C.  Henry, 

Judge. 

Thursday,  May  12, 1892. 

L.  B.Wilson  was  garnished,  as  a  supposed  creditor 
of  L.  S.  Brooks,  in  two  actions  against  him,  in  one  of 
which  the  plaintiff  was  A.  A.  Henry,  and  in  the  other  A. 
McKenzie.  C.  S.  Brooks  intervened  in  the  garnish- 
ment proceeding  in  each  case,  claiming  an  interest  in 
the  property  which  Wilson  held  when  garnished.  The 
proceedings  were,  in  effect,  consolidated  and  tried  to- 
gether to  the  court.  Judgment  was  rendered  in  favor 
of  McKenzie  as  against  the  intervenor,  and  in  favor  of 
the  intervenor  as  against  Henry.  The  intervenor  and 
Henry  appeal. — Upon  appeal  of  A.  A.  'Bienryj  Affirmed ; 
upon  appeal  of  intervenor.  Reversed. 

G.  B.  Haddochy  for  plaintiffs,  Henry  and  Mc- 
Kenzie. 

A.  J.  Johnson  and  Thos.  L.  Maxwell^  for  inter- 
venor. 

RoBiNSON,*C.  J. — In  August  and  September,  1889, 
L.  S.  Brooks,  a  banker,  was  treasurer  of  the  independ- 
ent district  of  Lenox,  in  the  county  of  Taylor,  and  L, 
B.  Wilson  was  one  pf  the  sureties  on  his  official  bond. 
He  was  insolvent,  and  indebted  to  the  district,  as  treas- 
urer, in  the  sum  of  two  thousand,  nine  hundred  and 
twenty-four  dollars  and  ninety-four  cents.  On  the  last 
day  of  August  of  the  year  named  he  made  an  assign- 
ment in  writing  to  Wilson  of  promissory  notes  to  the 
amount  of  about  three  thousand,   five  hundred  dol- 
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lars,  to  protect  him  and  his  co-sureties  from  liability  on 
iha  \\f\nA  ond  delivered  the  assignment  and  the  notes 
3y  named  Johnson  for  the  use  of  Wilson, 
d  been  employed  by  Wilson  before  that 
d  no  authority  to  act  for  him  in  accepting 
mt  and  notes.  At  the  time  these  were  de- 
►hnson,  Brooks  decided  to  make  a  general 
for  the  benefit  of  his  creditors,  but  did  not 
ppose  into  effect  until  Monday,  the  second 
imber  of  the  year  named.  On  that  day  his 
to  Wilson  and  the  accompanying  notes 
Bd  by  Johnson  to  Wilson,  and  accepted  by 
purpose  for  which  intended,  and  a  general 
for  the  benefit  of  creditors  was  also  exe- 
jlivered  on  the  same  day.  On  the  fourth 
ember,  1889,  Wilson  was  garnished  in  the 
Buzie  V.  Brooks,  and  on  the  twenty-first  day 
3  month  he  was  garnished  in  the  suit  of 
ooks.  Judgment  was  afterwards  rendered 
Dks,  and  in  favor  of  the  plaintiff,  in  each 
ten  L.  S.  Brooks  found  that  he  was  unable 
mount  due  the  district,  he  sent  for  his  son, 
3r,  C.  S.  Brooks,  who  lived  in  New  Hamp- 
sked  his  assistance.  The  son  finally  ob- 
ecessary  money,  and  paid  it  to  the  person 
acceded  his  father  as  treasurer,  on  the  first 
)er,  1889.  On  the  tenth  day  of  that  month 
>nt  designed  to  have  the  effect  of  a  general 
ivas  adjudged  to  be  void  as  against  Henry, 
nd  other  creditors  of  L.  S.  Brooks,  on  the 
;  the  two  assignments  were  parts  of  one 
constituting  a  generdl  assignment,  with 
In  December,  1889,  the  son  intervened  in 
nent  proceedings,  and  claimed  an  interest 
I  delivered  to  Wilson,  and  their  proceeds, 
replace  the  money  he  had  paid  to  the  dis- 
er.    The  amount    in  controversy  is  two 
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thousand,  nine  hundred  and  twenty-four  dollars  and 
ninety-four  cents.  The  district  court  tried  the  case  as 
in  equity,  and  found  that  McKenzie  was  entitled  to  be 
paid  his  judgment  for  three  hundred  and  sixty  dollars 
and  fifty  cents,  with  interest  and  costs,  from  that 
amount;  and  that  the  intervener  was  entitled  to  the  re- 
mainder. Judgment  was  rendered  in  harmony  with  the 
finding. 

I.  The  intervener  claims,  and  the  evidence  shows, 
that  he  paid  the  money  to  the  district  under  an  agree- 
ment with  his  father  and  Wilson  that  the  title  to  the 
money  and  notes  held  by  the  latter  as  security  should 
be  transferred  to  the  intervener  to  reimburse  him  for 
making  the  payment.  When  the  payment  was  made, 
Brooks  executed  to  the  intervener  an  assignment  of  the 
money  and  notes  he  so  held,  but  with  the  provision 
that  he  should  retain  actual  possession  thereof  until  it 
should  be  determined  that  he  had  the  legal  right  to 
make  the  assignment  in  case  controversy  should  arise 
in  regard  to  it.  The  intervener  arrived  in  Taylor 
county  on  the  ninth  day  of  September,  1889,  and  it  was 
verbally  agreed  on  that  day,  between  himself  and  his 
father,  that,  if  the  intervener  raised  the  money  to  pay 
the  district,  he  should  take  the  securities  held  by  Wilson 
as  indemnity  for  making  the  payment.  On  the  next 
day  he  told  Wilson  of  the  agreement.  It  is  probable 
that  the  action  of  the  district  court  in  rendering  judg- 
ment in  favor  of  McKenzie  and  against  Henry  was  due 
to  the  fact  that  the  garnishment  in  the  suit  of  the 
former  was  before,  while  that  in  the  suit  of  the  latter 
was  after,  this  agreement  was  made. 

The  intervener  has  argued  at  considerable  length 
that  the  property  in  the  hands  of  Wilson  constituted  a 
trust  fund,  against  which  the  district  could  have 
enforced  its  claim  for  the  amount  the  father  owed, 
under  the  rule  announced  in  Independent  Dist.  of 
Boyer  v.  King^  80  Iowa,  497,  and  other  cases.    We  do  ' 
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not  find  it  necessary  to  decide  the  question  thus  pre- 
""he  adjudication  in  regard  to  the  general 

to  which  we  have  referred  is  of  no  force  as 
•venor,  for  the  reason  that  he  was  not  a  party 
t  seems  to  be  conceded  by  all  parties  that 
La  valid  claim  upon  the  notes  in  question, 
3ney  he  received  in  payment  of  a  part  of 
demnify  himself  and  others  against  loss  on 
hen  he  was  garnished.  The  assignment  of 
ks  to  Wilson  is  as  follows: 
reas,  I  am  treasurer  of  the  independent 
jenox,  Taylor  county,  Iowa,  and  it  is  thought 

may  be  difficulty  in  meeting  payments  of 
ra  on  the  various  funds ;  and  whereas,  L.  B. 
i  others  are  sureties  on  my  bond  as  such 

Now,  in  consideration  of  the  premises,  and 
aid  sureties  from  their  contingent  liability, 
ride  and  to  meet  such  warrapts  as  may  be 
uch  funds,  I  hereby  assign  and  transfer  to 

Wilson  the  following  notes,  as  shown  by 
lereto  attached,  he  to  return  to  me  or  my 
y  amount  of  the  same,  or  the  proceeds 
t  necessarily  used  for  the  purpose  for  which 
[lent  is  made.  Witness  my  hand  this  thirty- 
August,  1889.  L.  S.  Brooks.'^ 
astrument,  especially  when  considered  with 
nee  in  the  case,  shows  clearly  that  it  Was 
of  the  parties  to  it  to  confer  upon  Wilson 
se  the  notes  transferred  in  any  proper  man- 
3  purpose  of  making  good  the  deficiency  for 
1.  Brooks  was  responsible  to  the  district.  The 

which  the  notes  were  to  be  used  was  not 
it.     It  is  evident,  however,  that  they  were 

to  be  held  by  Wilson  without  action  on  his 
lat  he  was  expected  to  take  steps  necessary 
3  obligation  to  the  district  in  due  time.  The 
at  did  not  prevent  Wilson  from  executing 
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the  power  conferred  by  the  assignment  io  the  extent 
necessary  and  proper  to  accomplish  the  purposes  for 
which  it  was  intended.  It  is  the  rule  that  the  garnishee 
shall  not,  by  operation  of  the  proceedings  against  him, 
be  placed  in  any  worse  condition  than  he  would  have 
been  in  had  the  defendant's  claim  been  enforced  against 
him  by  the  defendant.  Huntington  v.  Risdonj  43  Iowa, 
518 ;  Drake,  Attachment,  section  462.  Wilson  had  the 
right  to  collect  and  use  the  notes  transferred  to  him  to 
pay  the  debt  of  his  principal  when  garnished  in  the 
first  suit.  The  agreement  by  which  the  notes  and  their 
proceeds  were  to  be  transferred  to  fhe  intervener  did 
not  in  any  manner  prejudice  the  plaintiffs.  It  did  not 
increase  the  amount  of  the  debt  for  which  the  securities 
were  held,  nor  depreciate  their  value,  nor  delay  their 
collection,  nor  add  anything  to  the  amount  for  which 
they  would  be  held,  in  the  way  of  costs  or  otherwise. 
Tl^e  transaction  was  entered  into  by  all  the  parties  to  it 
in  the  utmost  good  faith  and  for  a  legal  purpose.  The 
burden  was  on  the  garnishee  to  show  these  facts,  and 
to  account  for  any  notes  or  money  not  required  to 
indemnify  him  for  the  debt  of  his  principal.  Subject 
to  that  limitation,  he  had  the  right  to  make  to  the 
intervenor  the  transfer  in  question,  for  the  reason  that 
it  was  a  legal  and  proper  method  of  accomplishing  the 
purpose  for  which  he  received  and  held  the  property 
transferred,  and  no  prejudice  to  the  creditors  of  Brooks 
could  result  from  the  transfer. 

No  question  in  regard  to  the  notes  and  money  in 
the  hands  of  Wilson,  in  excess  of  the  amount  paid  to 
the  district,  is  presented  on  this  appeal.  Counsel  for  the 
plaintiff  discuss  questions,  including  some  in  regard  to 
the  statute  of  frauds,  which  are  immaterial,  in  view  of 
the  conclusions  announced.  The  judgment  of  the 
district  court  is  on  the  appeal  of  Henry  affirmed,  and 
on  the  appeal  of  the  intervenor  kevebsed. 

Vol.  85—5 
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\M    Merrill,    Appellant,    v.   J.  L.  Hole, 
•Appellee. 

ssory  Note:  fraud:  innocent  purchaser:  notice: 
;dge  op  agent.  Where,  in  an  action,  brought  by  an  alleged 
t  purchaser  upon  a  promissory  note,  given  under  such  cir- 
loes  as  to  render  it  void  because  of  fraud,  there  was  evidence 
to  show  that  one  B.,  the  plaintiflf's  indorser,  purchased  the 
agent  for  the  plaintiff,  held,  that  evidence  that  the  transaction 
\i  said  note  was  given  was  the  subject  of  talk  upon  the  streets 
town  where  B.  lived,  and  that  an  article  concerning  said 
^ion  was  published  in  a  newspaper  to  which  B.  was  a  sub- 
was  admissible  upon  the  ground  that  B.  was  by  these  circum- 
put  upon  inquiry  as  to  the  validity  of  the  note. 

:  :  .     In  view  of  said  evidence  of  B.'s 

held,  further,  that  evidence  that  before  the  purchase  of  said 
B.  he  made  inquiry  as  to  the  validity  of  another  note  given 
liar  transaction,  and  purchased  at  the  same  time  and  of  the 
rson.  and  was  informed  by  the  maker  that  it  was  good  if  the 
id  as  he  agreed  to,  sell  the  oats  and  lift  the  bond,   was  com- 


:  :  INSTRUCTIONS  TO  JURY.     The  transaction  in 

aid  note  was  given   being  fraudulent  in  its  inception,  held, 

instruction  to  the  jury,  that  notice  that  the  consideration  of 
I  was  the  sale  of  oats  and  a  bond,  would  not  be  notice  of  a 
of  consideration  or  of  fraud,  and  that  it  must  appear  that 
titiff  had  notice  that  the  bond  had  not  been  complied  with, 

knowledge  of  fraud  in  the  sale  of  the  oats,  was  properly 

:  :  .     The  court  having  instructed  the 


letermine  the  credit  each  witness  was  entitled  to  from  all  the 
tances  appearing  on  the  trial,  and  there  being  no  occasion 
icially  emphasizing  the  rule  in  regard  to  verbal  admissions, 
it  instructions  asked  by  the  plaintiff  correctly  expressing  such 
J  properly  refused. 

:  :  .     The  purchase  of  the  note  having 

ide  within  a  few  days  after  the  publication  of  the  newspaper 
ibove  referred  to,  held,  that  there  was  no  occasion  for  an 
ion  to  the  jury,  that  knowledge  of  defects  or  want  of  consid- 

or  of  fraud  in  the  making  of  a  negotiable  note,  must  be  such 
tion  as  will  call  to  the  mind  the  defect  or  fraud  when  the 
>ffered  for  purchase. 
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6.  New  Trial :  misconduct  of  jury.  While  the  jury  were  deliberat- 
ing upon  their  verdict,  it  was  announced  by  one  of  their  number 
that  a  jury  in  another  case  had  taken  a  vote  in  this,  and  stood  eleven 
for  the  defendant  and  one  for  the  plaintiff,  and  this  circumstance 
was  the  subject  of  jest  among  the  jurors;  it  was  also  talked  in  the 
jury  room  that  it  would  make  no  difference  to  the  plaintiff  if  the 
jury  found  in  favor  of  the  defendant,  as  the  plaintiff's  assignor  was 
holden  to  him  and  would  have  to  pay  the  note.  Held,  that  such 
misconduct  on  the  part  of  the  jury  did  not  entitle  the  plaintiff  to  a 
new  ti^al. 

Appeal  from  Marshall   District    Court. — Hon.   D.    R. 
HiNDMAN,  Judge. 

Thursday,  May  12,  1892. 

Action  upon  what  is  now  commonly  known  as  a 
"Bohemian  oats  note.''  The  note  was  executed  July 
25, 1887,  by  the  appellee  to  E.  C.  Johnson  or  bearer,  for 
six  hundred  dollars,  payable  October  1,  1888,  the  con- 
sideration and  circumstances  leading  to  its  execution 
being  the  same  as  in  the  case  of  Merrill  v.  Packer,  80 
Iowa,  542.  The  note  was  transferred  by  delivery  to 
O.  L.  Binford  August  5,  1887,  and  from  him  by 
indorsement  to  the  plaintiff  August  8,  1887.  There 
is  no  question  but  that  these  transfers  were  for  value 
and  before  the  maturity  of  the  note.  It  is  conceded 
that,  under  the  ruling  in  Merrill  v.  Packer,  this  note  is 
void  as  against  public  policy.  The  sole  question  is 
whether  the  plaintiff  was  an  innocent  purchaser.  The 
defendant's  contention  is  that  the  plaintiff  knew  of  the 
infirmities  in  the  note  before  he  purchased  it,  and  that 
Mr.  Binford  purchased  it  as  agent  for  the  plaintiff, 
with  knowledge  of  the  infirmities,  and  that  the  plain- 
tiff is  chargeable  with  that  knowledge.  The  plaintiff 
denies  the  agency,  and  denies  that  either  -  he  or  Mr. 
Binford  had  any  knowledge  of  the  character  of  the 
note  at  the  time  they  respectively  purchased  the  same. 
The  case  was  tried  by  a  jury,  and  a  verdict  and  judg- 
ment rendered  for  the  defendant.  The  plaintiff 
appeals. — Affirmed. 
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Henderson,  J.  H.  Bradley  and  0.  L.  Binfordy 
t. 

^arker  and  J.  L.  Carney^  for  appellee. 

J.  I. — The  appellant  and  0.  L.   Binford 

L  testified  denying  any  knowledge  of  the 

infirmities    in    the    note    at    the     time 

they  purchased  the  same,  the  appellee  was 

permitted  to  introduce   testimony,   over 

the  appellant's  objection,  of  which  the 

^mplains.     Four  witnesses  were  permitted 

substance  as  follows:    That  in  the  summej^ 

prior  to  August  5th,  *>it  was  talked  in  the 

n  certain  business  places  named  in  Mar- 

lat  there  were  j)arties  in  that  county  con- 

i  oats  called  'Bohemian  oats'  to  farmers  at 

rs  per  bushel,  and  agreeing  to  buy  all  they 

at  ten  dollars  per  bushel  next  fall,  in 

ne.''     One  witness  says  he  heard  it  over 

a  times,  another  that  the  talk  was  quite 

L  the  others  that  they  heard  it  a  great  num- 

1.     The  appellee  was  also  permitted  to  intro- 

dence,  over  the  appellant's  objection,  the 

tide  published  in  the  Times-Republican  of 

?87,  a  newspaper  of  general  circulation  in 

mty: 

se  dull  and  piping  times  of  drought  and 
It  is  refreshing  to  note  what  enterprise  will 
For  instance,  an  Ohio  firm  or  corpora- 
t  year  planted  the  seeds  is  this  year  reaping 
harvest.  Having  a  very  superior  quality 
,  they  last  year  sold  two  of  our  farmers — 
jrlain,  of  State  Center,  and  Mr.  Johnson, 
-a  number  of  bushels  at  fifteen  dollars  per 
Qg  their  notes  for  the  purchase  price,  and 
what  they  called  a  'bond'  to  sell  twice  the 
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number  of  bushels  from  the  crop  at  fifteen  dollars  per 
bushel,  retaining  only  the  nominal  sum  of  five  dollars 
per  bushel  as  commission.  According  to  the  agree- 
ment, the  Ohio  philanthropists  returned  this  year,  and 
carried  out  their  promises,  any  number  of  responsible 
farmers  bei^^g  apparently  willing  to  raise  a  ten-dollars- 
a-bushel  crop.  Messrs.  Chamberlain  and  Rockey's 
crop  of  seed  oats  went  off  like  hot  cakes  at  fifteen  dol- 
lars per  bushel,  and  it  is  currently  reported  that  at  this 
price  from  ten  thousand  to  fifteen  thousand  dollars' 
worth  of  seed  oats  have  been  sold  in  this  community, 
and  that  good  notes  to  that  amount  have  been  taken. 
One  of  the  pleasant  features  of  this  enterprise  was  the 
enormous  growth  insured,  as  the  bond  required  the 
Ohio  gentlemen,  whose  object  in  life  is  to  relieve  the 
mercantile  depression,  will  return,  and  of  necessity  sell 
twice  as  many  seed  oats  as  this,  to  say  nothing  of  any 
imported  seed  they  may  bring  with  them.  Even  the 
sluggish  imagination  of  a  newspaper  man  cannot  fail 
to  grasp  the  glittering  possibilities  of  this  doubling-up 
process.  In  a  few  years  Marshall  county  will  be  the 
most  delightful  farming  community  on  earth,  and  even 
our  business  men  will  be  digging  up  their  back  lots  and 
raising  oats  at  the  guaranteed  price  of  ten  dollars  per 
bushel.'' 

There  was  testimony  tending  to  support  the  ap- 
pellee's claim  that  Mr.  Binford  purchased  the  note  for 
and  as  agent  of  the  appellant.  Upon  that  theory 
of  the  case,  the  appellant  was  bound  by  whatever 
knowledge  Mr.  Binford  had  as  to  the  infirmities  in  the 
note,  and  evidence  of  such  knowledge  was  admissible. 
The  testimony  showed  that  Mr.  Binford  resided  and 
was  in  business  in  Marshalltown  in  1887 ;  that  he  was  in 
the  way  to  hear  the  current  talks  of  the  town ;  that  he 
was  a  reader  of  the  Times-Republican ^  and  probably 
read  the  article  admitted  in  evidence.  The  appellant's 
contention  is  that  there  was  nothing  in  the  talk  or  pub- 
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part  knowledge  of  infirmities  in  the  note, 
purchaser  upon  inquiry.  It  is  true  this 
terred  to,  nor  is  the  transaction  with  the 
the  admissibility  of  this  testimony  must 
in  the  light  of  the  fact  that  there  was 
ay  tending  to  show  that  Mr.  Binford  pur- 
te  as  agent  for  the  appellee,  with  knowl- 
as  given  in  a  Bohemian  oats  transaction, 
he  Packer  note,  which  he  purchased  at 
i,  and  that  the  talk  and  publication  were 
rcumstdnces  as  to  warrant  the  inference 
e  to  Mr.  Binford's  knowledge  before  he 
note.  The  rule  in  this  state  is  that,  the 
c6ming  to  the  knowledge  of  the  pur- 
the  purchase  must  be  such  as  to  require 
in  good  faith  inquire  as  to  the  validity  of 
it  is  only  where  the  failure  to  inquire 
bad  faith  that  such  notice  is  sufficient. 
^lafij  51  Iowa,  561 ;  Pond  v.  Agricultural 
va,  596;  Lake  v.  Reed,  29  Iowa,  258.  If 
jlaimed,  that  Mr.  Binford  purchased  the 
for  the  appellant,  knowing  that  it  was  a 
ts  note,  and  that  this  talk  among  the 
is  newspaper  article  came  to  his  knowl- 
le  purchase,  then  it  is  clear  that  he  was 
aed  as  to  the  plan  or  scheme  under  which 
sold  and  the  note  taken.  The  features  of 
lat  render  the  transaction  void  as  against 
ire  quite  fully  stated  in  the  newspaper 
,  with  this  knowledge,  Mr.  Binford  pur- 
t  inquiry,  it  would  certamly  indicate  bad 
irchase.  '*But  if,  from  the  circumstances 
transfer,  the  purchaser  must  have  known 
n  oflEering  the  note  had  no  right  to  trans- 
is  bound  to  make  inquiry,  and,  if  he 
takes  it  at  his  peril.''  Trustees,  etc.,  v. 
462.     *'To  aflEect  a  purchaser  with  notice 
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of  a  defense  to  the  note  it  is  not  essential  that  his 
knowledge  be  established  by  direct  testimony,  it  may 
be  shown  by  circumstances  and  inference  therefrom. '' 
Hoffman  v.  Leibfarth^  51  Iowa,  711.  We  think  there 
was  no  error  in  admitting  this  evidence. 

II.  Allen  Packer  and'  Peter  Sell  were  permitted 
to  testify,  over  the  appellant^s  objection,  that  about 
5 . .       August    5,   1887,    Mr.   Binford    and    one 

•  '  Sherwood  came  to  Packer^s  house  in  a 
buggy.  That  Mr.  Binford  said:  ''Mr.  Packer,  I  came 
out  to  see  you  about  this  note  you  gave  this  man; 
whether  it  is  good  or  not;'^  to  which  Packer  replied:. 
*'Yes,  it  is  good  if  they  do  as  they  agreed  to, — sell  the 
oats,  and  lift  the  bond;^'  and  Sherwood  said:  ''Yes, 
Mr.  Packer,  we  will  do  as  we  agreed  to.  We  will  come 
and  sell  the  oats,  and  lift  the  bond."  The  objection  is 
that  this  conversation  did  not  relate  to  the  note  in  suit, 
but  to  the  Packer  note.  The  transactions  were  of  the 
same  character.  The  two  notes  were  purchased  by 
Binford  of  the  same  person,  at  the  same  time  and 
immediately  after  this  conversation.  Binford's  inquir- 
ies were  evidently  with  a  view  to  the  purchases,  and 
this  evidence  was  competent  as  tending  to  ghow  his 
knowledge  of  the  character  of  both  notes.  Had  the 
purchases  been  separate  in  point  of  time  and  circum- 
stance, it  would  be  otherwise.  Hawkins  v.  Wilson^  71 
Iowa,  762,  is  not  in  point.  Nor  is  the  argument  that 
"it  cannot  be  inferred  that  one  note  is  bad  because 
another  is,"  where  the  transactions  as  to  both  are  con- 
nected, as  in  this  case. 

III.  The  appellant  complains  of  the  refusal  to 
give  his  instruction  to  the  effect  that  knowledge  of 

what  the  consideration  was  is  not  evidence 

'  taTtTuctionr*  of    notice  of  failure  of  consideration  or 

to  ory.         fj^aud;  that  notice  that  the  consideration 

of  the  note  was  the  sale  of  oats  and  a  bond  would  not 

be  notice  of  a  failure  of  consideration  or  of  a  fraud ; 
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►ear  that  the  plaintiff  had  notice  that 
been  complied  with,  and  knowledge 
sale  of  the  oats.  Daniel,  Negotiable 
on  797,  cited,  is  not  applicable,  as  the 
ot  recited  in  this  note.  It  is  not  by 
the  note  that  the  appeUee  seeks  to 
mt  with  notice  of  its  infirmities,  but 
of  the  illegal  transaction  in  which  it 
e  is  no  claim  that  mere  notice  that 

was  the  sale  of  oats  and  a  bond 
f  want  or  failure  of  consideration,  but 
■  this  kind  of  sale  and  bond  would  be, 
>eing  illegal  and  void, 
ruction  expressing  correctly  the  f  amil- 
»le  to  verbal  admissions  was  refused, 
ourt  charged  the  jury  that  they  were 
termine  from  all  the  circumstances 
B  trial  the  credit  each  witness  was 
hat  the  evidence  consisted  of  all  the 
i  circumstances  proven  in  the  case, 
9  inferences  drawn  therefrom,  accord- 
Qon  experience  and  observation  of 

was  no  occasion  for  especially 
nle  in  regard  to  verbal  admissions, 
ins  given  were  sufficiently  specific  on 

lUant  complains  of  the  refusal  to  give 
mictions: 

ige  of  the  defects,  or  want  of  consider- 
[  in  the  making  of  a  negotiable  note 
)e  such  information  as  will  call  to  the 
the  defect  or  fraud  when  the  note  is 
ase.  This  is  with  reference  to  the 
er  of  August  2,  1887,  and  other  evi- 
icter.  If  the  article  did  not  amount 
(  as  would  inform  the  person  seeing 
■ects  of  this  note,  or  of  the  want  of 
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■consideration,  or  cause  such  knowledge  to  be  suggested 
to  the  mind  when  the  note  was  presented,  it  would  not 
amount  to  notice  of  any  infirmity,  even  though  the 
purchaser  might  have  read  the  article.'' 

There  was  nothing  in  the  case  to  call  for  such  an 
instruction.  The  entire  transaction  had  occurred  within 
a  period  of  fifteen  days.  The  note  was  executed  July 
25,  the  newspaper  publication  August  2,  and  the 
transfers  of  the  note  August  5  and  8.  There  was 
nothing  to  show,  and  no  reason  to  infer,  that  any 
information  that  had  come  to  the  purchaser  concerning 
the  note  was  forgotten  or  out  of  mind  at  the  time  of 
the  purchase.  The  newspaper  article  did  show  that 
which  would  inform  any  person  who  read  it  and  saw 
the  note,  knowing  that  it  was  a  Bohemian  oats  note, 
that  it  was  void. 

VI.  The  court  instructed  *  'that  an  innocent  holder 
of  a  negotiable  promissory  note,  as  meant  in  these 
instructions,  is  one  who  in  good  faith  buys  the  same 
for  a  valuable  consideration,  before  its  maturity,  from 
one  having  the  right  to  sell  and  deliver  the  same,  and 
without  his  (the  buyer)  having  notice  or  knowledge  of 
any  lawful  defenses  the  maker  may  have  against  it.'' 
The  appellant  contends  that  he  had  a  right  to  purchase 
^'from  one  having  the  apparent  right  to  sell,"  and  that 
the  omission  of  the  word  ^'apparent"  was  prejudicial. 
The  language  used  is  evidently  with  reference  to  the 
ownership  of  the  note;  and,  as  there  was  no  question 
as  to  the  ownership,  the  omission  was  without  preju- 
dice. There  was  some  evidence  from  which  it  was 
claimed  that  the  transfer  of  the  note  to  the  appellant 
was  not  until  after  April  17,  1888;  hence  there  was  no 
error  in  instructing  the  jury  as  to  the  effect  of  chapter 
78,  Acts  of  Twenty-second  General  Assembly.  It  is 
complained  that  certain  other  paragraphs  of  the  charge 
have  no  basis  in  the  evidence.    We  think,  upon  exami- 
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e  evidence  and  these  paragraphs,  that  they 
for,  and  are  applicable  to  the  case. 
)ne  ground  of  the  appellant's  motion  for  a 
misconduct  of  the  jury.  It  appears  that, 
while  this  jury  were  deliberating,  it  was 
stated  by  some  one  that  a  jury  then  delib- 
erating in  another  case  had  taken  a  vote  in 
tood  eleven  for  the  defendant  and  one  for 
;  that  there  was  some  jesting  about  it ;  and 
stated  that  that  should  not  make  any  diflfer- 
they  should  decide  this  case  upon  the 
The  action  of  the  other  jury  does  not  seem 
1  seriously  mentioned  or  considered.  One 
as  follows:  ''It  was  also  talked  over  that 
holden  to  Merrill  and  that  Merrill  wouldn't 
ig,  and  Binford  would  have  to  pay  it, — ^the 
therefore  it  would  make  no  difference  to 
we  decided,  or  should  decide,  in  favor  of 
Qford  and  Merrill  were  both  examined  as 
nd  it  was  proper  for  the  jury  to  consider 
it  in  the  result  of  the  suit  in  weighing  their 
The  showing  fails  to  satisfy  us  that  this 
mentioned  in  any  other  connection.  The 
were  plain,  and  we  are  not  warranted  in 
apon  the  showing  made  that  the  jury  disre- 
1. 

iclusion  upon  the  whole  record  is  that  the 
[  the  district  court  should  be  affirmed. 


noNAL  Bank  of  Monmouth,  Appellant,  v. 
H.  S.  Ash,  et  al.y  Appellees. 

upreme  Court :  record:  certificate  op  trial  judge. 
9  of  a  trial  judge  that  a  transcript  in  an  equity  cause  con- 
le  evidence  ''offered  and  introduced"  on  the  trial,  is  not 
warrant  the  supreme  court  in  entertaining  the  appeal. 
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Appeal  from  Taylor  District  Court. — Hon.  J.W.  Harvey^ 

Judge. 

Thursday,  May  12,  1892. 

Action  on  certain  promissory  notes,  and  for  the 
foreclosure  of  a  chattel  mortgage  securing  same.  From 
a  decree  refusing  a  forclosure  of  the  mortgage  plaintiff 
appeals .  — Affirmed . 

Flick  (&  ThomaSj  for  appellant.  Jf.  Atkinson,  for 
appellee  H.  S.  Ash. 

•    drum  i&  Haddockj  for  appellee  E.  S.  Spurrier. 

KiNNE,  J. — It  is  averred  that  in  1888  and  1889,  de- 
fendants H.  S.  Ash  and  George  H.  Finley  composed  a 
copartnership  doing  business  at  Clearfield,  Iowa,  under 
the  name  of  ^'Clearfield  Brick  Company;''  that  the 
company  executed  and  delivered  its  promissory  note 
for  two  thousand  dollars,  payable  to  George  H.  Finley, 
aftd  at  same  time  executed  and  delivered  to  him  its 
chattel  morgage  securing  the  same ;  that  afterwards  said 
copartnership  renewed  said  note  by  giving  two  notes, — 
one  for  seven  hundred  and  fifty  dollars,  and  the  other 
for  one  thousand  two  hundred  and  fifty  dollars;  that, 
after  their  delivery,  the  note  first  given  was  delivered 
to  said  copartnership ;  that  the  plaintiff ,  by  assignment, 
has  become  and  is  the  owner  and  holder  of  said  two 
notes;  that  in  May,  1889,  said  Finley  made  aa  assign- 
ment for  the  benefit  of  creditors  to  the  defendant  R.  S. 
Spurrier,  who,  upon  qualifying,  listed  all  the  property 
covered  by  said  mortgage  as  assets  of  said  Finley,  when 
in  truth  and  in  fact  it  belonged  to  said  copartnership. 
The  petition  also  made  the  necessary  averments  for  an 
attachment.  Judgment  is  demanded  against  the  de- 
fendants, and  a:  foreclosure  of  the  mortgage  asked ;  also 
a  writ  of  attachment.     The  defendant  Ash,  answering, 
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irtnership,  and  avers  that  said  brick  com- 
B  Exchange  Bank  of  Clearfield,  or  George 
11  being  one  and  the  same  pereon,  and  that 

agent  only,  and  that  the  notes  were  signed 
rder  of  said  Finley,  and  prays  that  judg- 
iered  against  Finley  only.  The  defendant 
i  his  answer,  admitting  that  he  was  the  as- 
nley,  that  the  notes  declared  upon  were 
d  delivered  to  Finley  about  the  time  of 
hat  they  were  afterwards  given  to  the  plain- 
ral  security  to  the  note  of  Finley  and  one 
lenies  the  partnership  alleged;  denies  that 
3d  on  are  renewals  of  the  two  thousand  doU 
i  avers  said  two  thousand  dollar  note  was 
laturity,  denies  that  notes  sued  on  in  this 

secured  by  chattel  mortgage,  and  admits 
i  the  property  attached  as  assets  of  Finley ; 
ae  mortgage  was  never  executed  to  secure 
3d  upon,  and  that  it  was  never  delivered  to 

and  that  the  plaintiff's  possession  of  same 

and  that  said  mortgage  was  extinguished 
ent  of  the  two  thousand  dollar  note  which 
The  plaintiff,  in  a  reply,  denies  that  his 
f  the  mortgage  was  wrongful,  and  avers 
■endant's  assignee  is  estopped  to  deny  the 
the  copartnership,  because  Finley  so  repre- 
lie  plaintiff  at  the  time  it  purchased  said 
^inley  further  represented  that  the  indebted- 
3h  said  notes  were  given  was  secured  by  a 
gage  which  he  would  obtain  from  the  brick 
id  that  the  plaintiff  had  a  right  to  the  pos- 
jaid  mortgage  as  security  for  its  notes; 
;he  defendant  Ash  is  estopped,  as  well  as  all 
ing  by  or  through  either  him  or  Finley,  as 
became  the  owner  of  said  notes  before  ma- 
or  a  valuable  consideration,  without  notice, 
accepted  the  same  as  signed  by  Ash  on  be- 
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half  of  the  company,  and  on  the  representation  of 
Finley. 

The  certificate  of  the  trial  judge  recites  ^'that  the 
foregoing  is  a  full,  accurate  and  complete  transcript  of 
the  evidence  offered  and  introduced  on  the  trial.''  The 
appellees  move  to  strike  the  abstract  from  the  files,  and 
for  an  affirmance  of  the  judgment  of  the  court  below  on 
account  of  the  insufficiency  of  the  certificate.  A  cer- 
tificate that  it  was  all  the  evidence  *  ^offered  and  intro- 
duced'' is  equivalent  to  saying  that  it  was  all  the  evi- 
dence * 'introduced."  This  case  is  triable  denovo  in 
this  court,  and  it  is  necessary  that  it  appear  that  the  ab- 
stract contains  all  of  the  evidence,  whether  it  was- 
offered  and  rejected,  or  offered  and  in  fact  introduced. 
The  certificate  fails  to  comply  with  the  statute.  Code, 
section  2742.  This  abstract,  as  appears  from  the  terms 
of  the  certificate,  does  not  purport  to  contain  all  the 
evidence  *  ^offered, ' '  but  only  that  received.  Under  such 
circumstances,  we  cannot  try  the  case  de  novo.  Taylor 
V.  KieTy  54  Iowa,  645;  Tuttle  v.  Story  Co., 56 Iowa,  316 ; 
Beed  v.  Larrison,  77  Iowa,  400;  Marble  Works  v. 
Linesenmeyer,  80  Iowa,  253.  It  cannot  be  tried  as  a 
law  case,  for  the  reason,  if  no  other  exists,  that  no 
errors  have  been  assigned.  Beed  v.  Larrison,  77  Iowa, 
400. 

For  the  reasons  above  stated  the  decree  of  the 
court  below  must  be  Affirmed. 


L.  J.  DonoE,  Appellee,  v.  Joseph  Davis,  Appellant. 

1.  Practice  in  Supreme  Court:  questions  considered  on  appeal. 
Questions  which  are  not  within  the  issues  raised  by  the  pleadings  in 
the  district  court  will  not  be  considered  by  the  supreme  court  upon. 
appeaL 
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ER:  WAITER.  Where  certain  facts,  claimed  to 
to  an  action,  were  pleaded  in  the  petition,  but 
ed  attacking  that  pleading  upon  such  ground, 
n  could  not  afterwards  be  raised  by  the  defend- 
irect  a  verdict  in  his  favor. 

rLICTINO  CONVEYANCBS:    BONA  PIDE  PURCHASERS. 

of  real  estate  for  value  will  take  title  thereto  as 
a  prior  unrecorded  deed  of  which  the  purchaser 

— .  Continuance  in  the  occupation  of  real  estate 
ution  of  a  deed  purporting  to  convey  a  full  title 
fficient  to  impart  notice  of  any  rights  thereto 
tor. 

non:  action  against  co  tenant  for  waste 
le  tenant  in  common  has  ousted  his  co-tenant 
)t  lands,  denying  his  right  to  participate  in  its 
the  exclusive  right  to  use  and  occupy  the  same, 
lay  maintain  an  action  against  the  tenant  in 
iue  of  the  use  of  the  land,  and  for  waste  com- 


woose   District  Court, — Hon.  C.  H. 
Tbaverse,  Judge. 

RSDAY,  May  12,  1892. 

tenant  in  common,  owning  a  two- 
certain  real  estate,  against  her 
a  one-third  interest  therein,  for 
committed  by  cutting  trees  growing 
or  the  use  of  the  land.  The  answer 
t^erments  of  the  petition,  and  avers 
t  is  the  sole  owner.  There  was  a 
mt  for  the  plaintiff.     The  defendant 


'ter.  for  appellant. 

)r  appellee. 

le  plaintiff  claims  tliat  she  and  the 
Qts  in  common  of  the  west  half  of 
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the  northwest  quarter  of  section  9,  township  67,  range 
16;  the  plaintiff  owning  two-thirds  of  said  land,  and 
the  defendant  one-third  thereof.  She  avers  that  the 
defendant  has  ousted  her  from  the  possession  of  the 
land,  and  has  held  the  sole  possession  of  it  since  March 
1,  1889;  that  he  claims  an  exclusive  right  and  title  to 
said  land,  against  the  plaintiff,  and  denies  the  plaintiff's 
right  to  participate  in  its  profits,  and  claims  the  exclu- 
sive right  to  use  and  occupy  said  land,  and  to  enjoy  its 
rents  and  profits ;  that,  while  in  such  exclusive  occu- 
pancy, the  defendant  has  committed  waste  thereon  by 
selling  the  growing  trees  on  the  land,  and  granting 
the  right  to  cut  and  remove  the  same,  without  the 
plaintiff's  consent;  that  the  value  of  such  trees  was 
three  hundred  dollars,  and  the  damage  to  the  plaintiff's 
interest  in  said  land  was  three  hundred  dollars ;  that 
since  the  defendant  has  ousted  the  plaintiff,  the  defend- 
ant has  had  the  exclusive  use  and  control  of  the  land, 
and  such  use  is  worth  two  hundred  dollars,  two-thirds  of 
which  belongs  to  the  plaintiff.  The  defendant  denies 
all  allegations  in  the  petition,  and  avers  that  he  is  sole 
owner  of  the  land,  and  has  never  parted  with  his  title. 
I.  It  appears  that  on  December  21,  1888,  the 
defendant,  who  then  owned  the  land  in  controversy, 
deeded  it  to  his  son-in-law,  one  Gourley, 
in  supreme      which  deed  was  filed  for  record  December 

court:  ques- 

ered'o*5?'"*'*'    22,  1888,  and  that  he  received  one  thou- 
appeai.  saud  doUars  for  the  land;  that  on  January 

29,  1889,  said  Gourley  and  wife  deeded  the  land  to  the 
plaintiff,  said  deed  being  recorded  February  6,  1889. 
Prior  to  the  making  of  this  last  deed,  Gourley  made  a 
deed  to  the  defendant,  but  it  was  not  recorded  until 
April  15,  1889.  The  appellant  insists  that,  at  the  time 
Davis  deeded  to  Gourley,  Davis  was  a  married  man,  and 
hence,  as  the  wife  did  not  join,  and  the  conveyance 
covered  the  homestead,  it  was  void.  This  point  is 
without  merit,  if  for  no  other  reason,  because  no  such 
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sented  in  the  pleadings,  and  it  cannot  now 
d. 

s  also  claimed  that  the  court  erred  in  over- 

efendant's  njiotion  to  direct  a  verdict  for 

him  because,   as   he  claims,  that  if  the 

defendant  holds  by  reason  of,  and  claims 

the  title  adverse  to  the  plaintiff,  a  suit  for 

Id  not  lie  unless  the  plaintiff  was  in  pos- 

e  time  the  suit  was  instituted.     If  the  facts 

stituted  a  defense,  the  defendant  should 

•ed  to  the  petition,  as  the  facts  upon  which 

«  were  all  pleaded  therein.     By  failing  to 

as  waived  his  right  to  be  heard  thereon. 

,  however,  that  the  law  is  well  settled  in 

hatever  it  may  be  elsewhere,  against  the 

)f  the  defendant.     In  Mason  v.  Lewis,  1 

494,  where  one  had  purchased  from  the 

it  was  held:   ''This  purchase  placed  him 

instructive  possession.     Such  a  possession 

;o  maintain  the  action  of  trespass.    ♦    *    * 

aintiff  has  the  right  of  property,  and  also 

immediate  possession,  he  inay  maintain 

lough  the  actual  possession  is  in  another.'' 

irrettf  44  Iowa,  488;  Brown  v.  Bridges,  31 

hars  V.  Sellew,  28  Iowa,  506. 

aim  is  made  that  the  plaintiff  knew  of  the 

f  the  deed  from  Gourley  to  Davis  before 

she  purchased  the  property  in  controversy. 

The  evidence  is  very  clear  that  she  had 

no  knowledge  whatever  of  the  fact  that 

Gourley  had  made  a  deed  of  the  land  to 

tfter  she  made  the  purchase  and  received 

appears  from  the  testimony  that  Gourley, 

ie  the  deed  to  Davis,  placed  it  in  the  hands 

tt  until  he  (Gourley)  should  call  for  it. 

tiled  for  it,  but  the  defendant  got  it  of 

ar  as  appears,  without  Gourley's  consent. 


Digitized  by 


Google 


May  1892]  Dodge  v,  Davis.  81 

There  was  no  consideration  for  this  deed  to  Davis,  and 
no  evidence  that  it  was  intended  by  Gourley  that  it 
should  be  delivered  to  him.  The  plaintiff  paid  value 
for  the  land,  in  good  faith  and  without  any  notice 
that  the  defendant  had  any  interest  in  it  whatever. 

IV.  Some  claim  is  made  that  Davis  was  in  pos- 
session of  the  land  when  the  plaintiff  received  her  deed. 

We  think  the  evidence  shows  he  had  prior 

thereto  abandoned  the  land,  after  making 
the  deed  to  Qourley,  but,  if  he  had  not  done  so,  he 
could  not  claim  that  his  possession,  under  the  circum- 
stances, was  constructive  notice  to  the  plaintiff  of  his 
rights,  if  he  had  any.  Hq^ving  given  a  conveyance  of 
the  land  to  Gourley,  the  defendant's  occupancy  of  the 
premises  would  impart  no  notice  to  the  plaintiff  of  any 
right  reserved  in  himself.  The  presumption  y^ould  be 
that  the  possession  the  defendant  retained  after  he 
executed  the  deed  to  Gourley  was  a  mere  holding  over 
at  will  until  it  suited  his  convenience  to  remove  or 
surrender  possession.  Koon  v.  Tramely  71  Iowa,  132, 
and  cases  cited. 

V.  The  appellant  also  complains  of  the  action  of 
the  court  in  not  instructing  the  jury  to  find  for  him, 
and  in  giving  the  instruction  to  the  jury.  It  reads  as 
follows: 

**If  you  find  for .  plaintiff ,  and  if  you  find  that 

defendant  has  had  the  exclusive    possession  of  the 

5.  tknants  in      premises  in  question  since  the  first  day  of 

tkS^gSin^"     March,  1889,  under  a  claim  of  sole  owner- 
co-tenant  for      ,.  -,  i-i-i.  11.. 
waste  and  nse.  ship,   and  wheu    holding  and    claiming 

adversely  to  plaintiff,  and  when  denying  all  interest  or 

title  in  her,  and  when  denying  any  and  all  right  of 

possession  on  the  part  of  plaintiff,  if  such  is  the  fact, 

then  you  will  allow  plaintiff  two-thirds  of  the  fair 

rental  value  of  said  premises  since  March  1,  1889,  and 

also  two-thirds  of  the  fair  market  value  of  the  trees  or 

Vol.  85—6 
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timber,  if  any,  that  defendant  sold  to  third  parties  ofE 
of  said  land  during  said  time.  In  arriving  at  their 
values,  you  should  consider  and  be  governed  by  all  the 
evidence  in  the  case  that  will  afford  you  any  light 
thereon." 

The  contention  of  the  appellant  is  that  one  tenant 
in  common  cannot  maintain  an  action  against  his 
co-tenant  for  rent  and  use  of  land,  or  for  trees  cut  and 
carried  away.  In  Sears  v.  Sellew^  28  Iowa,  506,  it  is 
said:  '*We  conclude,  therefore,  that  defendant,  hav- 
ing held  the  land  adversely  to  plaintiff — having  ousted 
him — is  liable  for  the  yearly  value  of  the  rent.''  In 
Austin  V.  Barrett,  44  Iowa,  488,  it  is  said  that,  where 
the  acts  of  the  defendant  '*  constituted  him  a  disseisor 
of  his  co-tenants,  he  became  liable  to  pay  rents  to  them.'' 
An  '^actual  ouster"  may  be  found  from  ^'a  possession 
attended  with  such  circumstances  as  to  evince  a  claim 
of  exclusive  right  and  title,  and  a  denial  of  the  right  of 
the  other  tenants  to  participate  in  the  profits."  Bums 
V.  ByrnCj  45  Iowa,  285 ;  Nolle  v.  McFarland,  51  111.  226. 
Many  citations  might  be  made  of  authorities  which 
hold  that  in  a  case  like  this,  where  the  defendant  is  a 
disseisor  of  his  co-tenant,  when  he  ousts  him,  he 
becomes  liable  to  an  action  for  rents  and  for  waste. 

Other  questions  are  discussed  by  counsel,  which, 
in  the  view  we  have  taken,  need  not  be  considered. 
We  have  examined  the  instructions  asked  and  refused, 
as  well  as  those  given,  and  find  no  errors. 

The  judgment  of  the  court  below  is  affirmed. 


In  the  Matter  of  the  Will  of  Margaret  J.   Capper. 

1.  Foreign  Wills:  probate:  notice.  Under  the  proyisionsof  sec- 
tion 2351  of  the  Code,  wills  probated  in  any  other  state  may  be 
admitted  to  probate  in  this  state  without  the  giving  of  notice  aa 
required  in  the  probate  of  domestic  wills. 
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2.  Prctctice  in  Supreme  Court :  questionb  oonsiderbd  on  appeal. 
The  supreme  coart  will  not  consider  upon  appeal  questions  which 
were  not  raised  in  the  district  court. 

3.  Probate  of  Foreign  Will :  proof  op  pbobatb  in  foreign  court. 
The  certificate  of  the  clerk  of  a  foreign  court  that  a  witness  named 
appeared  before  him,  and  made  oath  to  certain  facts  touching  the 
validity  of  a  will,  thereto  attached,  as  being  the  last  will  and  testa- 
ment of  a  person  named,  and  stating  that  said  will  was  duly 
admitted  to  probate,  and  duly  proved  by  the  testimony  of  said  wit- 
ness, and  that  a  complete  record  of  said  will  and  of  said  testimony 
had  been  duly  made  in  the  records  of  the  county,  but  not  showing 
the  jurisdiction  of  the  court  to  entertain  such  proceeding,  nor  pre- 
senting a  copy  of  the  orignal  record  of  probate,  will  not  entitle  the 
will  to  be  admitted  to  probate  in  this  state. 

4.  :  FOREIGN  statutes:  proof.    The  courts  of  this  state  will 

not  take  judicial  notice  of  the  laws  of  another  state,  nor  will  they 
indulge  in  presumptions  as  to  the  jurisdiction  of  foreign  courts,  nor 
the  regularity  of  their  proceedings.  Where  such  laws  are  relied 
upon,  they  must  be  pleaded  and  proven  on  the  trial. 

Appeal  from  Mahaska  District  Court. — Hon.  D.  Eyan, 

,  Judge. 

Fbiday,  May  13,  1892. 

Application  to  probate  a  foreign  will.  The  will 
was  admitted  to  probate  and  the  contestants  appeal. 
— Reversed. 

Blanchard  d  Preston^  for  appellants. 

Haskell  d  Greer j  for  appellees. 

KiNNE,  J. — September  2,  1890,  there  was  filed  in 
the  clerk's  oflBce  of  Mahaska  county  a  paper  purport- 
ing to  be  the  last  will  of  Margaret  J.  Capper,  which  was 
executed  in  Parke  county,  Indiana.     Attached  thereto 
were  the  following  certificates: 
**The  State  of  Indiana,  1 
**County  of  Parke.      J 
"Be  it  remembered    that  on  the  ninth    day  of 
December,  1869,  one  of  the  subscribing  witnesses  to  the 
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foregoing  last  will  and  testament  of  Margaret 
late  of  said  county,  deceased,  personally 
>f ore  me,  John  D.  Hunt,  clerk  of  the  court  of 
)as  of  Parke  county,  in  the  state  of  Indiana, 
luly  sworn  by  the  clerk  of  said  court,  upon 
eclared  and  testified  as  follows,  that  is  to 
>n  the  twelfth  day  of  August,  1869,  he  saw 
Margaret  J.  Capper  sign  his  name  to  said 
in  writing,  as  and  for  his  last  will  and  tes- 
id  that  this  deponent,  at  the  same  time, 
said  Margaret  J.  Capper  declare  the  said 
in  writing  to  be  his  last  will  and  testament; 
e  said  instrument  in  writing  was  at  the  same 
3  request  of  the  said  Margaret  J.  Capper, 
>rS  consent,  attested  and  subscribed  by  the 
and  Samuel  Davis  in  the  presence  of  the 
r,  and  in  the  presence  of  each  other,  as  sub- 
tnesses  thereto ;  and  that  the  said  Margaret 
was,  at  the  time  of  the  signing  and  sub- 
the  said  instrument  in  writing  as  aforesaid, 
(that  is,  more  than  twenty-one  years  of 
:  sound  and  disposing  mind  and  memory, 
der  any  coercion  or  restraint,  as  the  said 
verily     believes;     and    further     deponent 

**  George  Mater. 
a  to  and  subscribed  by  the  said  George  Mater 
John   D.   Hunt,   clerk    of  said  court,   at 
he  ninth  day  of  December,  1869. 
.]  Jno.  D.  Hunt,  Clerk. 

*'By  Elwood  Hunt,  Deputy, 
estation  whereof  I  have  hereunto  subscribed 
[id  aflSxed  the  seal  of  said  court.'' 

Indiana,! 
f  Parke.J^^• 
o.  D.  Hunt,  clerk  of  the  court  of  common 
rke  county,  Indiana,  do  hereby  certify  that 
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\ 

the  within  annexed  will  and  testament  of  Margaret  J, 
Capper  has  been  duly  admitted  to  probate,  and  duly 
proved  by  the  testimony  of  George  Mater,  one  of  the 
subscribing  witnesses  thereto ;  that  a  complete  record 
of  said  will,  and  of  the  testimony  of  the  said  George 
Mater  in  proof  thereof,  has  been  by  me  duly  made  and 
recorded  in  book  2,  at  pages  402  and  403,  of  the 
records  of  wills  of  said  county.  In  testimony  whereof 
I  have  hereunto  subscribed  my  name,  and  affixed  the 
seal  of  said  court,  at  Eockville,  this  ninth  day  of 
December,  1869. 

*'[Seal.]  Jno.  D.  Hunt, 

**Clerk  Court  of  Common  Pleas,  Parke  County. 
'^By  Elwood  Hunt,  Deputy. '^ 
"State  of  Indiana,  \ 
* 'County  of  Parke.  J 

**I,  Jesse  H.  McCoy,  clerk  of  the  Parke  circuit 
court,  in  and  for  said  county  and  state,  do  hereby 
certify  that  the  within  and  foregoing  is  a  full,  true 
and  complete  copy  of  the  last  will  and  testament  of 
Margaret  J.  Capper,  together  with  the  proof  and  certi- 
ficate of  probate  of  the  same,  as  the  same  appears  of 
record,  and  remains  on  file  in  my  office.  In  testimony 
whereof  I  have  hereunto  subscribed  my  name,  and 
affixed  the  seal  of  said  court,  at  my  office  in  Eockville, 
Indiana,  this  seventh  day  of  June,  1890. 

^  "[Seal  of  said  Court.]  Jesse  H.  McCoy, 

^'Clerk  of  Circuit  Court.'' 

The  indorsement  on  said  paper  is  as  follows: 
''Filed  for  probate  in  Mahaska  county,  Iowa,  September 
2,  1890,  and  set  for  hearing  September  30,  1890. 

'*F.  E.  Smith, 
''Clerk.'' 

October  1,  1890,  it  being  the  same  day  of  the  Sep- 
tember term  of  the  court,  Lucinda  and  John  Capper 
filed  the  following  objections  to  the  probate  of  said 
will: 
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Liucinda  Capper  and  John  Capper, 
[•garet  Jane  Capper,  the  alleged  testa- 
ughter  and  sister  of  these  objectors, 
the  probate  of  said  alleged  will  for 
>ns:  First,  no  notice  has  been  given 
aw;  second,  the  alleged  transcript 
3aid  will  was  ever  probated  in  any 
iiction,  and  it  only  purports  to  have 
the  clerk  of  some  court  in  Indiana; 
)t  fails  to  show  that  the  will  has  been 
lourt;  fourth,  said  transcript  is  not 
I  as  required  by  law.  There  is  no 
iidge  of  said  court  that  the  probate  is 
,  and  no  certificate  of  any  judge  that 
1  clerk  of  said  court ;  and  said  trans- 
ad  by  any  judge  of  a  court  of  record, 
character  of  the  clerk  shown;  fifth, 
not  shown  to  be  a  transcript  of  any 

7,  1890,  the  court  overruled  all  of 
nd  admitted  the  will  to  probate,  to 
estants  excepted,  and  appeal, 
provides:  ^^ Wills  probated  in  any 
itry  shall  be  admitted  to  probate  in 
bate  without  the  notices  required  by 
1  the  case  of  domestic  wills,  on  the 
iction  of  a  copy  of  such  will,  and  of 
of  probate  thereof  authenticated  by 
the  clerk  x>t  the  court  in  which  said 
ie,  or,  if  there  be  no  clerk,  by  the 
I  judge  thereof,  and  by  the  seal  of 
r,  if  they  have  a  seal.''  Code,  sec- 
isisted  that  said  will  should  not  be 
3cause  no  notice  was  given.  The 
}ed  expressly  dispenses  with  the  giv- 
ses  of  wills  probated  in  any  other 
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II.  It  is  urged  in  argument  that  the  record  does 
not  show  who  it  is  that  asks  to  have  this  will  probated, 

.  -^ .        and  that  the  court  below  could  have  no 

SSJtrqnea-     jurisdictiou  of  the  case,  unless  it  appeared 

Srod*^"'^'*"    that  some  persons  having  an  interest  in 

appeal.  ^j^^  matter  made  the  application.     This 

objection  was  not  made  in  the  trial  court,  and  hence 

cannot  be  considered  here. 

in.  Under  the  statute,  it  is  required,  in  order  that 
a  foreign  wiU  be  admitted  to  probate  in  this  state — 
First,  that  a  copy  of  the  will  be  produced ; 
'*  foreip^Sii:     secofid,  that  a  copy  of  the  original  record 
S^to  fOTe^gn  of  probate  be  produced ;  third j  that  both 
be  authenticated  by  the  attestation  of  the 
cferk  of  the  court  in  which  probation  was  made ;  fourth, 
that  the  seal  of  the  oflBce  or  oflBcer  be  attached,  if  they 
have  a  seal;  fifth,  that,  if  there  be  no  clerk,  authentica- 
tion must  be  made  by  the  attestation  of  the  judge. 

The  first  requisite  of  the  statute  is  complied  with 
in  this  case.  It  is  insisted,  however,  that  there  is  no 
copy  of  the  original  record  of  probate,  properly  certi- 
fied and  attested.  From  the  record  it  does  not  appear 
that  the  court  of  common  pleas  of  the  state  of  Indiana 
had  any  jurisdiction  to  probate  this  wiD.  There  is  no 
copy  of  the  original  record  of  the  probate  of  the  will 
produced.  The  certificate  of  Hunt  simply  shows  that 
he,  being  a  clerk  of  the  common  pleas  court,  swore  the 
witness,  and  that  he  made  oath  to  the  facts  therein  re- 
cited. He  also  states,  as  a  conclusion,  that  the  will 
was  **duly  admitted  to  probate,''  and  duly  proved  by 
the  testimony  of  the  witness,  and  that  a  complete  rec- 
ord of  the  will  and  said  testimony  is  recorded  in  the 
records  of  said  county.  What  authority  he  had  to  do 
these  acts  does  not  aflBrmatively  appear,  and  can  only 
be  gathered  from  inference.  The  certificate  of  McCoy, 
as  clerk  of  the  circuit  court  of  Parke  county,  Indiana, 
is  also  insuflBcient.     He  does  not  certify  that  what  pre- 
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tertificate  is  the  ^'original  record  of  probate" 
,  and,  if  we  should  treat  the  word  ^^certifi- 
jh  he  uses  as  meaning  ^'record/'  it  would, 
s,  as  there  is  no  record  of  the  probate 
11.  There  is  nothing  to  show  when,  or 
ourt  in  Indiana,  this  will  was  probated. 
t  appear  from  the  record  before  us  that  any 
idge,  or  duly  authorized  officer ,  ever  passed 
uflSciency  of  the  proof  offered,  and  adjudged 
t  to  admit  the  will  to  probate;  nor  is  there 
Qg  that  any  order  was  ever  made,  by  any  one 
prized,  admitting  the  will  to  probate. 
7e  are  asked  by  proponents  to  presume  that 
)f  common  pleas  of  Parke. county,  Indiana, 
was  the  probate  court  of  said  county ;  that 
its  oflScers  had  jurisdiction  of  the  probate 
of  wills;  that  the  proceedings  had  were 
d  in  court,  and  before  the  oflBcer,  as  required 
ite;  that  the  record  made  of  the  probate  of 
controversy  conformed  to  the  requirements 
3  of  that  state ;  that  the  circuit  court  of  In- 
'ke  county,  has  since  succeeded  the  court  of 
leas  in  the  matter  of  probate  jurisdiction, 
ills,  and  control  of  records  of  said  common 
t;  that  McCoy,  clerk  of  said  court,  is  the 
son  to  make  and  certify  to  a  copy  of  the  rec- 
l  common  pleas  court. 

is  no  proof  as  to  what  the  laws  of  the  state 
,  provide  touching  the  probate  of  wills,  what 
that  jurisdiction,  and  what  requirements  are 
reference  to  proceedings  in  such  cases.  The 
Indiana  relating  to  this  subject  should  have 
led  and  proven  on  the  trial,  as  required  by 
3  not  having  been  done,  we  are  required  to 
[lat  the  laws  of  Indiana  are  the  same  as  the 
>wa.  1  McClain's  Digest,  p.  684,  where  the 
be  found  cited.     We  cannot  take  judicial 
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notice  of  the  laws  of  another  state,  nor  can  we  do  so  of 
the  decisions  of  the  courts  of  other  states,  for  the  pur- 
pose of  thereby  ascertaining  what  the  statute  la^jr  of 
such  states  may  be.  Johnson  v.  State^  88  Ala.  176,  7 
South  Rep.  253 ;  Taylo7'  v.  Bunyan^  9  Iowa,  522 ;  Carey 
V.  The  Cincinnati  d  C.  Railroad,  5  Iowa,  357,  and  ca^es 
cited.  Such  being  the  law,  it  is  clear  that  proponents 
have  not  placed  themselves  in  such  a  position  as  to  be 
entitled  to  have  this  wiU  admitted  to  probate.  Under 
our  law  the  clerk  must  open  and  read  the  wiU,  and  a 
day  must  be  fixed  by  the  court  or  clerk  for  proving  the 
same,  which  must  be  during  a  term  of  court,  and  either 
party  may  demand  a  jury.  Code,  section  2340.  The 
case  of  Otto  v.  Doty,  61  Iowa,  26,  and  which  seems  to 
be  relied  upon  by  proponents,  is  not  in  point.  In  that 
case  it  was  held  that  * 'where  the  courts  of  a  sister 
state  have  jurisdiction,  their  mode  of  procedure  will  be 
presumed  to  be  regular.''  The  trouble  in  the  case  at 
bar  is  that  there  is  nothing  whatever  to  show  that  the 
court  or  officer  in  Indiana  which  assumed  to  act  had 
any  jurisdiction.     The  judgment  of  the  lower  court  is 

REVERSED. 


!  85     80 

Newman  &  Blake,  Appellants,  v.  Des  Moines  County,    *?Li^l 

Appellee. 

Intoxicating  Liquors :  nuisance:  injxjnotion:  attorney  pees:  lia- 
bility OF  county.  Under  the  provisions  of  section  2  of  chapter  73  of 
laws  of  the  twenty-second  general  assembly  and  section  3790  of  the 
Code,  a  county  is  liable  for  attorney  fees  allowed  by  law  for  the  suc- 
cessful prosecution  of  an  action  to  enjoin  a  liquor  nuisance,  when  the 
same  cannot  be  collected  of  the  defendant  on  ext^cution. 

Appeal  from  Des  Moines  District  Court — Hon.  Charles 
H.  Phelps,  Judge. 

Friday,  May  13,  1892. 

This  is  an  action  to  recover  certain  costs  which 
accrued  in  actions  to  enjoin  the  sale  of  intoxicating 
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The  cause  was  tried  to  the  court  without  a 
i  a  judgment  was  rendered  for  the  defendant 
The  plaintiffs  appeal. — Reversed. 

man  &  Blake,  pro  se, 

S.  Tracy,  county  attorney,  for  appellee. 

HROCK,  J. — I.  The  records  show  that  the  plain- 
e  attorneys  in  certain  actions  for  injunction 
the  keepers  of  saloons  in  the  county  of  Des 

The  suits  were  not  prosecuted  by  the  county 
f  but  in  the  name  of  a  citizen  of  the  county  as 

All  of  the  prosecutions  were  successful,  and 
irere  entered  against  the  defendants  therein.  In 
3,  there  was  taxed  as  costs'  an  attorney's  fee  of 
nty-five  to  thirty-five  dollars  to  the  plaintiflEsand 
he  defendants  in  the  actions.  Executions  were 
>on  the  judgments  for  costs,  and,  the  defend- 
xecution  being  insolvent,  the  costs  could  not 
ted  from  them.  The  plaintiffs  thereupon  pre- 
leir  claims  for  said  fees  to  the  board  of  super- 
'  the  county  for  allowance  and  payment,  and 
claims  were  rejected. 

appellee  makes  objections  to  the  abstract  of 
as  prepared  and  filed  by  the  appellants.  These 
IS  require  no  consideration.  It  appears  from 
ded  abstract  filed  by  the  appellants  that  the 
as  properly  taken,  and  must  be  determined  on 

JS. 

The  sole  question  in  the  case  is  whether,  under 

above  stated,  the  defendant  is  liable  for  the 

ned.     There  can  be  no  question  that  the  fees 

were  properly  taxed.  It  is  expressly  pro- 
SJic  ^id^d  in  section  1,  chapter  66  of  laws  of 
[5i®y  the  twenty-first  general  assembly,  that  in 

actions  in  equity  to  abate  the  unlawful  sale 
eating  liquors,  if  the  plaintiff  be  successful,  he 
entitled  to  **an  attorney's  fee  of  not  less  than. , 
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twenty-five  dollars,  and  to  be  taxed  and  collected  as 
costs  against  the  defendant/'  The  costs  in  controversy 
were  therefore  rightfully  and  properly  taxed.  Section 
2,  chapter  73  of  laws  of  the  twenty-second  general 
assembly,  provides  that  in  any  such  action,  brought  by 
a  citizen  of  the  county,  ^'the  costs  in  case  of  failure  of 
the  prosecution,  or  inability  to  collect  the  same  from 
the  defendant,  shall  be  paid  in  the  same  manner  as  pro- 
vided by  law  for  the  payment  of  fees  in  the  case  of 
criminal  prosecutions.''  Section  3790  of  the  Code  is  as 
follows:  *'In  all  criminal  cases  where  the  prosecution 
fails,  or  where  the  money  cannot  be  made  from  the  per- 
son liable  to  pay  the  same,  the  facts  being  certified  by 
the  clerk  or  justice  as  far  as  their  knowledge  extends, 
and  verified  by  the  affidavit  of  the  sheriff,  the  fees 
allowed  by  laws  in  such  cases  shall  be  audited  and  paid 
out  of  the  county  treasury."  It  has  been  held  under 
this  section  that  the  costs  of  printing  the  abstract  and 
argument  of  a  defendant  convicted  of  a  crime,  on  his 
appeal  to  this  court,  cannot  be  taxed  to  the  county,  and 
that  the  sheriff  only  is  entitled  to  costs  from  the  county. 
Section  3781  provides  that  where  the  state  fails  in  a 
criminal  case  the  fees  of  the  clerk  of  the  district  court 
* 'shall  be  paid  by  the  county;"  and  in  criminal  cases 
before  justices  of  the  peace,  when  the  prosecution  fails, 
or  where  the  fees  cannot  be  made  from  the  person 
Uable  to  pay  the  same,  the  fees  of  the  justice  and  con- 
stable shall  be  audited  and  paid  out  of  the  county  treas- 
ury. Code,  section  3806.  And  by  section  3814  wit- 
nesses in  criminal  cases  are  to  be  paid  by  the  county 
where  the  defendant  is  adjudged  not  guilty.  Constru- 
ing these  statutes  with  the  requirement  of  section  2, 
chapter  73  of  laws  of  the  twenty-second  general 
assembly,  there  ought  not  to  be  any  doubt  that  the  fees 
in  controversy  should  be  paid  by  the  county.  These  fees 
are  expressly  required  to  be  paid  *4n  the  same  manner 
as  provided  by  law  for  the  payment  of  fees  in  the  case 
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minal  prosecutions."  The  provision  as  to  the 
3r  of  payment  expressly  refers  to  the  law  relating 
payment  of  fees  in  criminal  cases,  and  it  is  only 
ary  to  refer  to  the  sections  above  quoted,  pro- 
;  for  the  payment  of  costs  in  criminal  cases,  to 
istrate  that  the  county  is  liable  for  the  fees  now 
troversy. 

lI.  It  is  claimed  by  counsel  for  the  defendant  that 
lot  intended  that  the  attorney's  fee  should  be 
as  costs,  or  collected  of  any  one  but  the  defend- 

the  action.  This  position  is,  in  our  opinion, 
answered  by  the  language  of  the  statute.  It 
Y  provides  that  the  atttorney's  fees  shall  be  taxed 
ts  against  the  defendant,  and  that  the  costs  shall 
d  in  the  same  manner  as  in  criminal  cases. 
V,  As  a  further  objection  to  the  maintenance  of 
tion,  it  is  claimed  that  the  record  does  not  show 
he  plaintiffs  were  appointed  in  the  injunction 
as  attorneys  to  prosecute  the  action.  This  was 
)cessary.  The  law  does  not  limit  the  right  to 
5ute  to  the  county  attorney;  and  we  have  held 
ttorney's  fees  are  taxable  under  section  1,  chapter 
the  Acts  of  1886,  whether  the  suits  are  prosecuted 

name  of  the  state  or  in  the  name  of  a  citizen  of 
unty.     State  v.  Douglas ^  75  Iowa,  432. 
Jq  discover  no  other  question  in  the  case  which 
ids  consideration.     The  judgment  of  the  district 
is  Reversed. 
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Chris.    Geyer,  Appellee,  v.    S.  I.  Douglass,  et  al.j 

Appellants. 

1.  Appeal:  jurisdiction:  action  to  set  aside  decree:  amoijnt  in 
CONTROVERSY.  Notwithstanding  the  provisions  of  section  3173  of 
the  Code  prohibiting  appeals  to  the  supreme  court  in  cases  involving 
less  than  one  hundred  dollars,  except  upon  the  certificate  of  the  trial 
judge  to  a  question  of  law  involved  in  the  cause,  an  appeal  will 
lie  in  an  action  to  set  aside  a  decree  in  another  cause,  although  the 
amount  of  the  judgment  in  the  latter  case  is  less  than  the  sum  above 
named. 

2.  :  NOTICE:  sufpioienoy.    a  notice  of  appeal  properly  entitled, 

and  informing  the  opposite  party  that  the  defeated  party  has 
appealed  from  the  "decision  and  judgment  of  the  district  court," 
of  a  county  named,  to  the  supreme  court,  is  sufficiently  specific  to 
designate  an  appeal  from  the  final  judgment  in  the  cause.  The  term 
of  the  supreme  court  to  which  an  appeal  is  taken,  being  fixed  by  law, 
need  not  be  stated  in  the  notice. 

8.  Action  to  Set  Aside  Decree:  prior  settlement:  evidence. 
A  decree  having  been  entered  against  the  plaintiff  enjoining  him 
from  maintaining  a  liquor  nuisance  upon  certain  described  premises, 
he  commenced  this  action  to  set  aside  said  decree  more  than  three 
years  after  its  rendition,  and  after  contempt  proceedings  had  been 
commenced  against  him  for  the  violation  of  said  injunction,  claiming 
a  settlement  of  said  injunction  case,  and  performance  thereof  on  his 
part  prior  to  said  decree.  Upon  the  trial  the  plaintiff  testified  that 
his  attorney  informed  him,  in  the  presence  of  the  judge  of  the  dis- 
trict court,  that  if  he  paid  the  costs  in  said  cause  there  would  be 
nothing  against  him,  and  that  the  judge  said:  "Yes,  I  g^i^ssthat  will 
settle  it."  Neither  the  attorney  nor  the  judge  were  called  to  testify  in 
regard  to  the  matter,  and  the  attorney  for  the  opposite  party  denied 
making  such  an  agreement.  It  appeared  further  that  the  above  con- 
versation occurred  more  than  a  month  after  the  decree  was  rendered. 
Heldy  that  the  alleged  settlement  was  not  established  by  the  evi- 
dence. 

4.  :  EVIDENCE:  collateral  attack.    Upon  the  final  hearing  of 


the  cause  in  which  the  decree  sought  to  be  set  aside  was  rendered, 
no  evidence  was  introduced  other  than  the  pleadings  and  the  affi- 
davits used  upon  the  appTication  for  a  temporary  injunction,  and 
these  may  not  have  been  read  by  the  judge  at  that  time,  although 
they  had  previously  been  read  to  him.  The  petition  alleged  that  the 
defendant  in  that  action  was  maintaining  a  nuisance  upon  premises 
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'Imown  as  the  Union  Hotel/'  situated  upon  certain  described  citj 
lots.  No  claim  was  made  in  the  answer  that  said  nuisance  was  not 
being  maintained  in  the  entire  building,  but  an  amendment  to  the 
answer  contained  a  general  denial.  Heldt  that  the  use  of  the  affi* 
davits  as  evidence  was  competent  in  the  absence  of  any  objection 
thereto;  that  upon  the  record  made  the  court  was  warranted  in 
making  the  injunction  abating  said  nuisance  operate  against  the 
entire  building ;  but  that  conceding  the  evidence  was  insufficient  to 
support  the  decree,  it  *was  not  for  that  reason  subject  to  collateral 
attack. 

5.  Death  of  Parties  Pendingr  Appeal:  substitution.  One  of 
the  defendants,  who  was  the  plaintiff  in  the  action  for  an  injunction 
wherein  said  decree  was  rendered,  having  died  pending  the  appeal 
herein,  held,  that  either  the  state  or  any  citizen  qualified  to  have 
commenced  the  original  action  for  an  injunction  might  be  substi- 
tuted as  defendant  in  his  stead. 

Appeal  from    Bes   Moines  District   Court. — Hon. 
Charles  H.  Phelps,  Judge. 

Pbiday,  May  13,  1892. 

Action  to  set  aside  a  decree  rendered  against  the 
plaintiff,  and  for  general  equitable  relief.  There  was  a 
hearing  on  the  merits,  and  a  decree  rendered  in  favor 
of  the  plaintiff.     The  defendants  appeal. — Beversed. 

Neivman  <&  Blake,  for  appellants. 

P.  Henry  Smyth,  for  appellee. 

Robinson,  C.   J. — The  plaintiff  is  now,  and  has 

"been  since  March,  1886,  the  owner  of  lots  numbered  ^ 

one  hundred  and  seventy-four  and  one  hundred  and  o 

seventy-five,  in  the   city   of  Burlington,  and  of  the  t, 

three-story  brick  building  situated  thereon,  and  known  tn 

as  the  ''Union  Hotel."     In  the  month  last  named,  j,^ 

S.  I.  Douglass  filed  in  the  ofl5ce  of  the  clerk  of  the  dis-  ^^ 

trict  court  of  Des  Moines  county  a  petition  in  which  he  ^^ 

alleged  that  the  plaintiff  in  this  action,  Christopher  l 

Geyer,   was  keeping  and  maintaining  upon  the  lots  ^^ 

aforesaid  a  place  for  the  sale  of  intoxicating  liquor,  in  ^ 
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violation  of  law,  in  which  such  liquors  were  kept  for 
illegal  sale.  An  injunction  to  restrain  Geyer  from 
keeping  and  maintaining  the  nuisance,  and  against  the 
property,  was  asked.  Geyer  appeared  to  the  action, 
and  filed  objections  to  the  hearing  of  an  application  for 
a  temporary  injunction  and  an  answer.  A  temporary 
injunction  was  granted.  The  cause  was  submitted  to 
the  court,  and  on  the  thirtieth  day  of  June,  1886,  a 
decree  was  rendered  enjoining  the  use  of  the  hotel  for 
the  illegal  sale  of  intoxicating  liquors,  and  enjoining 
Geyer  from  maintaining  a  place  in  or  upon  the  prem- 
ises for  such  purpose.  The  decree  allowed  to  Douglass  . 
an  attorney's  fee  of  fifty  dollars  and  the  costs  of  suit, 
and  provided  that  upon  his  demand,  or  the  demand  of 
his  attorneys  of  record,  the  clerk  should  issue  and 
deliver  to  the  sheriflE  a  certified  copy  of  the  decree, 
which  should  authorize  the  sheriflE  to  execute  the  pro- 
visions of  the  decree.  An  execution  was  issued  for  the 
<50sts,  and  on  the  fourth  day  of  August,  1886,  Geyer 
satisfied  it  by  the  payment  to  the  sheriflE  of  eighty 
dollars  and  twenty-five  cents.  In  April,  1889,  Douglass 
applied  to  the  district  court  for  an  order  punishing 
Geyer  for  a  contempt  of  court  in  violating  the  injunc- 
tion, and  on  the  fifteenth  day  of  that  month  Geyer  was 
arrested  and  brought  into  court.  The  contempt  pro- 
ceedings have  not  been  disposed  of,  but  are  yet  pending 
in  the  district  court.  On  the  twenty-sixth  day  of 
August,  1889,  the  plaintiflE  commenced  this  action.  He 
alleges  that  about  the  time  the  decree  was  rendered 
negotiations  were  entered  into  for  a  settlement  of  the 
cause;  that  for  the  purpose  of  eflEecting  a  settlement  he 
proposed  to  pay  the  fee  of  Douglass'  attorney,  and  the 
costs;  that  he  supposed  that  his  proposition  was 
accepted,  and  paid  the  costs ;  that  the  decree  was  ren- 
dered in  his  absence,  without  his  knowledge ;  that  his 
attorney  was  not  authorized  to  consent  to  it;  that  it 
was  not  proven  nor  admitted  that  the  entire  hotel  had 
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for  illegal  purposes;  and  that  the  district 
o  jurisdiction  to  grant  an  injunction  against 
f  the  property.  He  made  Douglass  and  his 
f  record,  Newman  &  Blake,  parties  defend- 
ks  that  they  be  perpetually  enjoined  from 
he  decree,  and  that  it  be  canceled.  The 
rt  granted  to  Geyer  the  relief  demanded. 
B  plaintiff  has  filed  a  motion  to  dismiss  the 
d  upon  two  grounds.  The  first  of  these  is 
.  that  the  amount  in  controversy,  ''as  shown 
?  by  th^  ^  leadings  and  the  record, '^  is  less 
than  the  sum  of  one  hundred  dollars,  and 
no  question  of  law  has  been  certified  by 
judge  who  tried  the  cause.  The  amount  in 
,  as  shown  by  the  pleadings,  determines  the 
of  this  court;  and  where  it  does  not  aflBrm- 
ear  that  the  amount  in  controversy  is  not 
one  hundred  dollars,  exclusive  of  costs, 
will  be  presumed.  See  Farley  v.  Getshekerj 
4,  and  cases  therein  cited.  The  controversy 
)  relates  to  the  setting  aside  of  a  decree 
le  maintenance  of  a  nuisance,  and  is  not 
on  3173  of  the  Code. 

le  second  ground  of  the  motion  to  dismiss 

lotice  of  appeal  is  not  suflBciently  specific. 

The    notice  was    properly  entitled,   and 

informed  the  plaintiflE  and  the  clerk  that 

,nts  ''have  appealed  from  the  decision  and 

f  the  district  court  of  Des  Moines  county, 

3  supreme  court  of  Iowa."     The  use  of  the 

rion,''  under  the  rule  announced  in  Wdser 

[owa,  26,  may  be  regarded  as  without  effect; 

ds  "and  judgment''  necessarily  referred  to 

igment  of  the  district  court,  as  that  was  the 

mdered  in  this  case,  and  were  suflBciently 

he  fact  that  the  notice  did  not  specify  the  . 

court  to  which  the  appeal  was  taken  was 


Digitized  by 


Google 


May  1892]  Geyeb  v.  Douglass.  97 

not  fatal,  for  the  reason  that  the  law  fixed  the  term  at 
which  the  cause  should  stand  for  hearing.  Mickley  v. 
Tomlinsony  79  Iowa,  385.  The  motion  to  dismiss  must 
therefore  be^over ruled. 

III.     It  is  claimed  by  the  appellee,  and  there  is 

evidence  which    tends    to    show,    that    in    the   final 

,     ,    submission  of  the  cause  against  him  the 

8.  AcnoM  to  set  ° 

prio^siuie^®'  only  evidence  introduced  was  the  plead- 
dence.*^*'  iugs  and  aflBdavits  used  on  the  application 
for  a  temporary  injunction.  He  also 
claims  there  was  no  competent  eiuaence  on  which  to 
base  the  decree  against  him ;  that  the  saloon  was  kept 
in  a  barroom,  which  was  about  twenty  feet  wide  and 
twenty-five  feet  long.  That  there  was  no  ground  for 
entering  a  decree  as  against  the  entire  property;  and 
that  the  decree  was  entered  without  jurisdiction,  and 
contrary  to  the  agreement  of  the  parties.  The  appellee . 
testifies  that  he  met  his  attorney  and  the  judge  of  the 
district  court  in  the  presence  of  the  sheriff,  on  the  court- 
bouse  steps;  that  his  attorney  told  him  that  if  he  paid 
the  costs  there  would  be  nothing  against  him ;  that  the 
judge  said,  '^Yes,  I  guess  that  will  settle  it;"  that  he 
paid  the  costs  to  the  sheriff,  who  told  him  that  settled 
everything,  and  th,ere  would  be  nothing  against  him; 
that  his  attorney  aftei'wards  told  him  there  was  noth- 
ing against  him  after  he  paid  the  costs ;  and  that  he 
did  not  learn  of  the  injunction  until  April,  1889. 

This  is  the  substance  of  all  the  evidence  given  in 
regard  to  the  alleged  agreement  of  settlement.  The 
judge  and  attorney,  who  it  is  claimed  were  parties  to  it, 
were  not  called  upon  to  testify  as  to  their  recollections 
in  regard  to  the  matter.  An  attorney  for  Douglass 
denied  that  any  settlement  of  the  nature  claimed  by 
Geyer  had  been  made,  although  he  stated  that  there 
was  an  agreement  with  the  attorney  of  Geyer  to  the 
effect  that,  if  the  latter  should  immediately  vacate  and 
close  up  the  saloon,  no  writ  of  abatement  should  issue. 
Vol.  85—7 
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Whether  that  agreement  was  valid  need  not  be  deter- 
mined, as  it  has  not  been  violated  on  the  part  of 
Douglass.  It  appears  that  the  conversation  relied  upon 
by  Geyer  took  place  the  day  before  the  costs  were  paid, 
but  more  than  a  month  after  the  decree  was  rendered. 
We  are  satisfied  that  he  knew  of  the  decree.  He  closed 
lis  saloon  in  obedience  to  it,  and  kept  it  closed  for  a 
considerable  time,  making  no  objection  to  the  decree 
xintil  the  contempt  proceedings  were  commenced,  and 
even  then  waiting  several  months  before  making  a 
-direct  attack  upon  it.  •  The  statement  of  the  judge  on 
which  the  plaintiff  relies  was  evidently  not  intended  to 
fix  or  define  the  liability  of  Geyer,  and  would  have 
been  without  effect  had  the  intent  been  as  claimed  by 
him.  It  is  manifest  that  he  has  wholly  failed  to  estab- 
lish the  agreement  on  which  he  relies,  or  to  show  any 
lack  of  jurisdiction  on  the  part  of  the  court  to  render  a 
decree  against  him. 

IV.  A  further  objection  to  the  decree  is  that  it 
was  rendered  without  proof  to  sustain  it,  and  that  it 
should  not,  in  any  event,  have  operated  upon  any  part 
of  the  premises  described,  excepting  that  used  for 
saloon  purposes. 

It  appears  that  at  the  final  hearing  the  cause  was 
submitted  without  other  evidence  than  the  pleadings 
and  the  aflSdavits  used  on  the  application 
**  "^i&t^^^^^'  for  a  temporary  injunction,  and  that  these 
*  ^^  '  may  not  have  been  read  by  the  judge  at 

that  time,  although  they  had  been  read  to  him  previ- 
ously. The  petition  alleged  that  Geyer  was  maintain- 
ing a  nuisance  upon  the  property  described  as  *the 
premises  known  as  the  'Union  Hotel,'  and  situated 
upon  lots  one  hundred  and  seventy-four  and  one  hun- 
dred and  seventy-five  in  the  original  city  of  Burlington, 
Iowa.''  The  original  answer  alleged  that  Geyer  had 
latted  up  ''the  building  or  place  situated  upon  the  real 
.estate  described  in    the   plaintiff's    petition"    at    an 
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expense  of  five  thousand  dollars,  previous  to  the  enact- 
ment of  the  statute  under  which  the  action  was  brought, 
for  the  purpose  of  using  it  as  a  place  in  which  to  sell 
beverages  then  authorized  bylaw;  that  the  premises 
were  of  the  annual  value  of  two  thousand  and  five 
hundred  dollars ;  and  that  the  act  referred  to  was  in 
violation  of  the  constitution  of  the  United  States,  and 
therefore,  void.  The  answer  contained  other  aver- 
ments, but  nothing  to  indicate  that  the  business  in 
question  was  not  carried  on  in  the  entire  building 
located  on  the  lots  described.  Subsequently,  an 
amendment  to  the  answer  containing  a  general  denial 
was  filed,  but  nothing  included  in  the  original  answer 
was  withdrawn. 

The  aflBdavits  tended  to  show  illegal  sales  of  intox- 
icating liquors.  That  these  would  not  have  been  com- 
petent evidence  on  the  final  hearing,  had  objection 
thereto  been  made,  is  true;  but  aflSdavits  are  recog- 
nized as  competent  evidence  on  the  hearing  of  appli- 
cations for  a  temporary  injunction  and  for  other 
purposes,  and  by  agreement  they  are  frequently  treated 
as  competent  evidence  on  the  final  hearing  of  a  cause. 
There  can  be  no  objection  to  their  being  so  used  when 
all  parties  in  interest  assent  to  it.  In  the  case  under 
consideration  Geyer  was  duly  represented  on  the  final 
hearing  by  an  Attorney,  who  made  no  objection  to  the 
use  of  the  aflBdavits  as  evidence,  and  his  assent  to  such 
use  may,  thei'efore,  be  presumed. 

The  fact  that  the  pleadings  and  evidence  were  not 
read  on  the  hearing  was  not  material,  in  view  of  the 
fact  that  they  were  before  the  court,  which  was  fully 
advised  of  their  contents  by  a  previous  reading. 
Under  such  circumstances  the  omission  to  again  read 
the  proof  was  merely  formal,  and  did  not  aflfect  the 
validity  of  the  decree. 

It  may  be  conceded,  for  the  purposes  of  this 
appeal,  that  the  evidence  before  the  court  did  not  jus- 
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adering  a  decree  which  should  prevent  the 
part  of  the  premises  in  question,  except  the 
d  to  saloon  purposes;  and  it  may  be  con- 
}her,  that  the  pleadings  and  evidence  did 
any  decree  against  the  property.  But  such 
would  not  justify  the  conclusion  that  the 
iered  was  void,  and  that  it  might  be  set 
roceeding  of  this  character.  The  court  had 
of  the  parties  and  of  the  subject-matter  of 
It  was  authorized  to  render  the  decree  it 
nly  against  the  room  in  which  it  is  now 
le  saloon  was  alone  carried  on,  but 
entire  building,  upon  sufficient  evidence, 
erred  in  estimating  the  effect  of  the  plead- 
weight  of  the  evidence  or  the  facts  which 
shed,  the  decree  rendered,  although  errone- 
t  be  treated  as  a  nullity,  but  must  be 
s  valid  and  in  full  force  until  corrected 
:ime  and  in  the  manner  provided  by  law. 
tition  asked  for  an  injunction  only  against 
•f  the  building,  a  different  question  would 
)resented,  but  the  language  of  the  petition 
B  entire  building.  If  the  court  committed 
idvertently,  it  might  have  corrected  it  had 
►een  called  to  it;  but,  in  any  event,  the 
appeal  was  open  to  the  party  aggrieved,  and 
jO  correct  the  errors  alleged.  This  proceed- 
uthorized  by  law  in  a  case  of  this  kind,  and 
the  means  of  affording  the  plaintiff  any 
■  demanded. 

las  been  made  to  appear  that  the  appellant 
las  died  since  taking  his  appeal,  and 
the  appellee  asks  that  the  case  be  dis- 
missed for  that  reason.  It  is  the  rule  in 
this  state  that  the  death  of  a  party  to  an 
action  does  not  have  the  effect  to  abate 
from  the  nature  of  the  case,  further  pro- 
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ceeding  would  be  of  no  avail ;  and  that  rule  applies  to 
actions  in  this  court.  Code,  section  3211.  The  stat- 
utes under  which  the  action  of  Douglass  v.  Geyer 
was  brought  provide  that  any  citizen,  residing  in  the 
county  where  a  nuisance  of  the  kind  in  controversy 
exists,  may,  after  notice  or  information  of  such  nui- 
sance given  to  the  county  attorney,  and  neglect  or 
refusal  by  him  to  bring  suit,  institute  and  prosecute, 
in  the  name  of  the  state,  an  action  in  equity  to 
enjoin  the  nuisance,  or  he  may  institute  such  an 
action  in  his  own  name.  Chapter  143,  of  Acts 
of  the  Twentieth  General  Assembly;  chapter  66  of 
Acts  of  the  Twenty-first  General  Assembly.  In  either 
case,  however,  the  action  so  instituted  is  of  a  public 
nature,  and  for  the  public  benefit.  That  has  been 
expressly  held  in  regard  to  an  action  brought  by  a 
citizen  in  his  own  name.  Littleton  v.  FritZj  65  Iowa, 
495;  Applegate  v.  Winebrennery  66  Iowa,  68.  In  the 
first  of  the  cases  cited  it  was  intimated  that  in  such  an 
action  a  decree  for  the  defendant  would  bar  another 
like  action,  based  upon  sales  made  within  the  time 
included  in  the  first,  and  the  reason  given  was  that 
the  plain tiflE  was  by  law  made  the  representative  of  the 
public  in  bringing  and  maintaining  the  action.  In 
Dickinson  v.  Eichorrij  78  Iowa,  710,  it  was  held  that  a 
decree  enjoining  and  abating  a  nuisance,  although  not 
enforced,  was  a  bar,  while  it  might  be  enforced,  to  a 
second  action  for  the  same  offense ;  and  one  of  the 
reasons  given  for  the  conclusion  was  that  the  plaintiff 
in  such' an  action  stands  for  and  represents  the  public. 
In  Conley  v.  Zerber,  74  Iowa,  699,  it  was  held  that  a 
citizen  of  the  county  could  not  intervene  in  such  an 
action,  and  unite  with  the  plaintiff,  on  the  theory  that 
their  interest  in  the  litigation  was  the  same,  for  the 
reason  that  the  litigation  did  not  include  any  private 
interest  on  the  part  of  the  plaintiff,  but  a  mere  naked 
right  to  maintain  the  action  for  the  protection  of  a 
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)  redress  of  a  public  wrong.  It  logi- 
n  these  decisions,  that  neither  the 
Bcutor,  nor  heir  of  a  deceased  plain- 
ich  an  interest  in  the  subject-matter 
iside  from  any  question  in  regard  to 
title  him  to  be  8ubstituted  as  a  party 
rue  this  is  not  strictly  an  action  to 
3,  under  the  acts  specified,  but  it  is 
aside  and  declared  void  a  decree  in 
md,  so  far  as  the  question  of  substi- 
is  concerned,   the  rule  of  the  cases 

ts  Newman  &  Blake  are  interested 
1,  and  ask  that  the  representative  of 
(Citizen  be  substitued  for  him.  No 
ituting  his  representative  is  shown, 
presented  is,  what  substitution,  if 
!  It  is  clear,  from  what  we  have  said, 
3lfare  demands,  not  that  the  case  be 
at  it  be  prosecuted  to  a  final  decree, 
er  in  which  the  public  alone  is  con- 
original  action  could  have  been 
ne  of  the  state,  we  are  of  the  opinion 
'  be  substituted  as  a  party  defendant 
uglass,  on  the  application  of  a  person 
)  represent  the  state.  This  conclu- 
oy  with  the  rule  of  Fisher  v.  Cass 
'ourt,  75  Iowa,  232.'  In  that  case  it 
rhen  the  plaintiff,  in  an  action  to 
ace  like  that  in  controversy,  had 
9  county,  proceedings  to  punish  the 
itempt  in  violating  the  injunction 
i  in  the  name  of  the  state,  and  that 
the  county  attorney  therein  in  behalf 
the  court  jurisdiction  to  proceed  in 
also  of  the  opinion  that  any  citizen 
institued  the  original  action  may,  by 
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leave  of  court,  be  substituted  for  Douglass.  The 
authority  to  institute  and  maintain  such  an  action  is 
broad  enough  to  include  the  power  to  maintain  one 
brought  by  another  who  is  prevented  by  death  or  other 
cause  from  carrying  it  on.  We  conclude  that  the 
request  for  permission  to  substitute  a  party  for 
Douglass  should  be  granted.  When  such  substitution 
is  made,  a  decree  will  be  entered  in  this  court  in  har- 
mony with  this  opinion.    Reversed. 


Sweney  Brothers,  Appellants,  v.  D.  L.  Talcott,  etal.y 

Appellees. 

Corporations:  organization:  subscription  to  stock:  individuai* 
LIABILITY  OP  STOCKHOLDERS.  Chapter  I  of  title  IX  of  the  Code,  pro- 
Tiding  that  eorporations  organized  for  pecuniary  profit  shall,  before 
commencing  business,  adopt  articles  of  incorporation  fixing  the  highest 
amount  of  indebtedness  to  which  the  corporation  shall  at  any  time  be 
subject,  and  providing  further,  that  a  failure  to  substantially  comply 
with  the  provisions  of  said  chapter  in  relation  to  organization  shall 
•  render  the  individual  property  of  stockholders  liable  for  corporate 
debts,  does  not  require  that  the  whole  amount  of  the  capital  stock, 
authorized  by  the  articles  of  incorporation  shall  be  subscribed  to 
before  the  corporation  may  begin  business,  when  the  articles  provide 
that  the  corporation  may  do  so  when  a  less  amount  therein  stated  is 
subscribed ;  and  the  individual  property  of  the  stockholders  of  a  cor- 
poration, whose  articles  so  provide,  cannot,  on  such  account,  be  held 
liable  for  the  debts  of  the  corporation,  though  the  published  notice  of 
incorporation  recite  simply  the  amount  of  the  capital  stock  authorized,, 
and  that  the  same  is^  to  be  paid  for  by  subscribers  in  such  times  as 
the  company  might  thereafter  determine. 

2.  :  :  :  evidence.     The  shares  of  the  corporation  in 

question  were  of  the  par  value  of  fifty  dollars  each,  and  it  was 
authorized  to  do  business  when  capital  stock  to  the  amount  of  five 
hundred  dollars  was  subscribed  and  paid  in.  The  evidence  showed 
that  at  the  time  of  dissolution  eight  hundred  dollars  of  the  capital 
stock  of  the  corporation  had  been  paid  in,  and  that  only  six  shares 
had  been  subscribed  since  the  date  of  organization.  Heldt  that  the 
evidence  warranted  the  conclusion  that  stock  to  the  amount  of  five 
hundred  dollars  was  subscribed  and  paid  in  when  the  articles  of 
incorporation  were  signed. 
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■— :  :  .     Where  a  corporation  is  entitled  by 

*  incorporation  to  commence  business  upon  a  less  amount 
>Ie  sum  of  its  authorized  capital  stock  being  subscribed 

and  the  provisions  of  such  articles  are  complied  with, 
»rs  cannot  be  held  liable  to  the  creditors  of  the  corpora- 
mount  of  the  authorized  capital  stock  not  subscribed  to, 

subscriptions. 

Mitchell  District   Court. — Hon.  John  C. 
Sherwin,  Judge. 

Friday,  May  13, 1892. 

Qtiffs  bring  this  action  in  equity  to  charge 
its,  D.  L.  Talcott,  J.  N.  Cady,  John 
mas  Wardall,  Daniel  Sheean,  E.  S.  Fonda, 
ay,  W.  L.  Eaton,  andF.  H.  True  as  stock- 
corporation  called  the  ^'Mitchell  County 
with  a  balance  claimed  to  be  due  upon  a 
aent  in  favor  of  the  plaintiffs  entered  on 
ainst  the  Mitchell  County  Creamery  upon 
note  of  that  corporation,  upon  which  the 
Iheean,  Torsleff,  and  Fonda  were  sureties, 
its  other  than  Sheean  and  Fonda  answered 
3ean  answered  separately.  Sheean  and 
[  in  demanding  certain  relief  as  against  the 
a.nts,  and  Fonda,  for  himself,  asked  certain 
ast  Sheean.  The  plaintiffs  having  replied, 
tried  to  the  court,  and  upon  the  conclu- 
plaintiffs'  evidence  the  defendants  other 
and  Fonda  filed  their  motion  to  dismiss, 
sustained  as  to  the  defendants  Torsleff, 
ardall,  Eaton,  True,  J.  N.  Cady,  and  E. 
«^hich  plaintiffs  and  Sheean  excepted,  and 
he  plaintiffs  appeal. — Affirmed. 

;eney,  for  appellants. 

ffifij  for  appellee  Torsleff.  C.  D.  Ellis  and 
\,  for  appellee  Sheean.  W.  L.  Eaton  and 
for  other  appellees. 


Digitized  by 


Google 


May  1892]       Sweney  Bros.  v.  Talcott.  105 

.Given,  J. — I.  This  appeal  being  by  the  plaintiffs 
from  the  ruling  on  the  motion  to  dismiss  their  action 
because  of  the  insuflBciency  of  their  testimony,  the 
issues  and  claims  for  relief  as  between  the  defendants 
need  not  be  further  noticed.  The  issues  between  the 
plaintiffs  and  tjie  defendants  answering  are  as  to  the 
validity  of  the  plaintiffs'  judgment,  and  whether  the 
defendants  are  chargeable  therewith.  The  evidence 
shows  to  our  entire  satisfaction  that  the  plaintiffs' 
judgment  is  valid,  and  that  they  are  bona  fide  creditors 
of  the  Mitchell  County  Creamery  to  the  amount  of  the 
balance  thereof  remaining  unpaid.  It  also  shows  that 
the  Mitchell  County  Creamery  commenced  business  in 
1880  as  a  corporation,  and  continued  its  business  until 
about  the  first  of  January,  1883,  when  a  receiver  was 
appointed,  and  all  its  assets  applied  to  the  payment  of 
its  debts,  leaving  the  balance  due  to  the  plaintiffs 
unsatisfied. 

II.  Numerous  authorities  are  cited,  confirming  the 
weU-established  doctrine  that  stockholders  in  a  cor- 
poration may  be  charged  with  the  debts  of  the  cor- 
poration under  section  1068  of  the  Code,  when  there 
has  been  a  failure  to  comply  •  substantially  with  the 
requirements  of  the  Code  as  to  organization  or  publicity, 
or  when  they  are  indebted  for  unpaid  stock.  The 
plaintiffs  seek  to  charge  these  defendants  upon  both 
grounds,  and  our  inquiry  is  whether  there  is  evidence 
to  sustain  either.  The  principal  and  controlling  facts 
upon  this  branch  of  the  case  are  found  in  the  articles 
and  notice  of  incorporation,  and  the  testimony  of  Mr. 
Torsleff,  the  secretary,  and  the  record  of  the  proceed- 
ings of  the  stockholders. 

On  April  17,  1880,  all  the  defendants  except  True 
and  Eaton  duly  signed  and  acknowledged  articles  of 
incorporation  as  follows,  which  were  duly  filed  for  rec- 
ord June  15, 1880. 
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[es  of  incorporation  of  Mitchell  County 
of  Mitchell  county,  Iowa.  The  subscribers 
Lssociate  themselves  under  the  general  laws 
of  Iowa,  relating  to  corporations  for  ^pecun- 

and  do  for  themselves,  their  successors  and 
)pt  the  following  articles  of  incorporation : 
The  name  of  this  company  shall  be  the 
)unty  Creamery.  Art.  .2.  This  corporation 
ence  on  the  seventeenth  day  of  April,  A.  D. 
jhall  continue  twenty  years,  with  the  right 

unless  sooner  terminated  by  a  two-thirds 
stockholders.     Art.  3.  The  objects  of  said 

shall  be  the  manufacture  of  butter,  and  do 
business  pertaining  to  the  business  of  a 

Art.  4.  The  principal  place  of  business  of 
any  shall  be  at  Osage,  Mitchell  county, 
.  5.  The  capital  stock  of  this  company  shall 
)usand  dollars,  divided  into  shares  of  fifty 
L.  Five  hundred  dollars  shall  be  paid  at  the 
:ning  these  articles,  and  balance  to  be  paid 
•ed  by  (Company;  a  two-thirds  vote  being 
)  make  an  assessment.  Art.  6.  The  affairs 
apany  shall,  be  managed  by  the  company 
eir  officers,  the  president,  secretary  and 
a  majority  of  whom  shall  constitute  a 
'  the  transaction  of  business.  The  officers 
i  annually,  ,on  the  first  Monday  in  Febru- 
i  the  year  ending  February,  1881,  when 
ean  shall  be  president,  Dwight  L.  Talcott, 
md  E.  S.  Fonda,  treasurer.  Art.  7.  The 
le  stock  of  this  company  shall  be  transfera- 
the  books  of  the  company,  in  the  manner 
''  law.  Each  stockholder  shall  be  entitled 
votes  at  any  meeting  as  he  owns  shares  of 
L  assessments  all  paid  up.  Art.  8.  The 
perty  of  the  stockholders  shall  not  be  liable 
tall  be  exempt  from,  corporate  debts.    Art.. 
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9.  The  greatest  amount  of  indebtedness  to  which  the 
corporation  may  at  any  time  subject  itself  shall  not 
exceed  three-fifths  of  the  stock  actually  subscribed  for. 
Art.  10.  The  company  may  be  dissolved  at  any  meeting 
called  for  that  purpose,  by  a  three-fourths  vote  of  all 
the  stockholders  entitled^ to  vote.  Art.  11.  The  com- 
pany can  sue  and  be  sued,  make  contracts,  acquire  and 
transfer  property,  both  real  and  personal,  in  its  corpor- 
ate name,  the  same  as  any  private  individual.  Art.  12. 
This  company  shall  make  and  establish  all  such  by-laws, 
rules  and  regulations  as  they  may  deem  necessary  for 
the  government  of  their  own  body,  and  for  the  good 
and  safe  management  of  the  company.  Art.  13.  These 
articles  may  be  changed,  altered  and  amended  at  any 
authorized  meeting  by  a  vote  of  the  stockholders  repre- 
senting a  majority  of  the  stock.  Art.  14.  Stockholders 
must  vote  in  person,  and  cannot  vote  by  proxy.  In 
witness  whereof,  we,  the  stockholders,  have  hereunto 
affixed  our  names  this  seventeenth  day  of  April,  1880, 
at  Osage,  Iowa. 

^'[Signed.]  ^'Daniel  Sheean^ 

*'E.  V.  Cady, 
''John  Torsleff, 
*'J.  M.  Demaray, 
*'H.  H.  Bowman, 
''D.  L.  Talcott, 
*'J.  N.  Cady, 

*'E.    S.    FONDA.^^ 

A  notice  as  follows  was  also  published  as  required 
by  law,  and  is  conceded  to  be  complete  as  to  form  and 
publication : 

''Notice  is  hereby  given  that  a  corporation  has 

been  formed  under  chapter  1,  title  9,  of  the  Code  of 

1.  coRPOBATioN :    Iowa,   at  Osage,  Mitchell  county,  Iowa, 

SSfSSription'    for  pecuniary  profit,  under  the  name  of 

tndividoii        the  Mitchell  County  Creamery.     The  gen- 

Uability  of  ,  „     ,       ,        .  i      i       ,  i     -i 

fitockhoidero.    eral  nature  of  the  busmess  to  be  transacted 
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icture  of  butter.  The  amount  of  capital 
zed  is  three  thousand  dollars,  divided  into 
y  dollars  each,  the  same  to  be  paid  for  by 
1  such  sums  and  at  such  times  as  the  com- 
reafter  determine.  The  company  to  com- 
!iss  at  date  of  this  notice,  and  continue  and 
wenty  years,  with  the  right  of  renewal, 
'  terminated  by  a  vote  of  the  stockholders 
three-fourths  or  more  of  the  stock  of  said 
^he  afifairs  of  this  company  are  to  be  con- 
3  company  through  its  officers,  viz.,  presi- 
ry  and  treasurer;  the  oflBcers  to  be  elected 
the  first  of  February  each  year,  and  until 
3ction,  1881,  the  officers  of  the  company 
del  Sheean,  president,  Dwight  L.  Talcott, 
S.  Fonda,  treasurer.  The  highest  amount 
ess  to  which  the  corporation  shall  subject 
3ne  time  shall  not  exceed  three-fourths  of 
itock  subscribed.  Private  property  to  be 
L  corporate  debts.     Osage,  Iowa,  April  17, 

* 'Daniel  Sheean,  Pres. 

**DwiGHT  L.  Talcott,  Sec. 

'^E.  S.  Fonda,  Treas.'' 

lot  appear  that  any  stock  book  was  kept, 

wing  is  the  only  evidence  as  to  when  stock 

was  taken  and  paid  for.     In  the  minutes 

of  the  proceedings  of  the  stockholders  at 

eting,   May  29,  1880,  at  which   Sheean, 

lefif,  Talcott,  E.  V.  Cady  and  J.  N.  Cady 

,  * 'motion  made  and  carried  that  the  capi- 

opened  for  subscription  to  the  present 

Each  one  present  subscribed    to    one 

a  meeting    September    6,   1880,   a  like 

carried,  and  ^'J.  M.  Demaray  subscribed 

e.''     Mr.  Torslefif,  who  was  secretary  of 

,  testifies  that  at  a  meeting  held  February 

en  shares  w^re  assumed  to  be  represented 
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as  follows:  Sheean,  two;  Fonda,  two;  Trae,  one; 
Eaton,  one;  Talcott,  two;  Demaray,  two;  Wardall, 
one;  J.  M.  Cady,  two;  E.  V.  Cady,  one;  Torsleff,  two, 
— and  that  these  sixteen  shares  (eight  hundred  dollars) 
were  all  the  capital  stock  ever  paid  in. 

The  appellants^ontend  that  there  was  a  failure  to 
comply  with  the  requirements  of  the  Code  in  relation 
to  organization,  for  that  the  amount  of  capital  stock 
authorized  in  the  articles  and  notice  had  not  been  sub- 
scribed, nor  five  hundred  dollars  paid  in,  as  required 
by  article  six.  Code,  section  1068,  provides  that  '*a 
failure  to  comply  substantially  with  the  foregoing 
requisitions  in'  relation  to  organization  and  publicity 
renders  the  individual  property  of  the  stockholders 
liable  for  the  corporate  debts.''  i'The  foregoing  requi« 
sitions  in  relation  to  organization"  are  as  follows: 
'^Previous  to  commencing  any  business,  except  that  of 
their  own  organization,  they  must  adopt  articles  of 
incorporation,  which  must  be  signed  and  acknowl- 
edged by  the  incorporators,  and  recorded  in  the  office 
of  the  recorder  of  deeds  of  the  county  where  the  prin- 
cipal place  of  business  is  to  be.  •  *  *  Such  articles 
of  incorporation  must  fix  the  highest  amount  of  indebt- 
edness or  liability  to  which  the  corporation  is  at  any 
one  time  to  be  subject,  which  must  in  no  case,  except 
in  that  of  risks  Of  insurance  companies,  exceed  two- 
thirds  of  its  capital  stock.''  See  Code,  sections  1060, 
1061.  It  is  not  required,  as  a  condition  precedent  to 
complete  organization,  that  all  the  capital  stock  author- 
ized shall  be  taken.  It  more  frequently  occurs  that 
subscribers  of  a  portion  of  the  stock  form  and  organize 
the  corporation  among  themselves,  and  afterwards  place 
the  undisposed  of  jstock.  Such  a  condition  is,  however, 
precedent  to  the  right  to  commence  business  and  incur 
debts,  unless  it  is  provided  in  the  articles  that  the  cor- 
poration may  do  so  when  a  specific  amount  of  stock  is 
subscribed.    Morawetz  Private  Corporations,  sections 
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108;  Bailway  Co.  v.  Wellington^  113  Mass.  79. 
that  all  the  stock  was  not  subscribed  was  not 
to  comply  substantially  with  the  requirements 
>n  to  organization  and  publicity. 

The  purpose,  in  part  at  least,  of  requiring 
es  to  be  recorded,  and  the  notice  published,  is 
for  the  information  of  those  dealing  with 
the  corporation.  By  these  articles  and 
3e  the  public  were  informed  of  the  amount  of 
tock  authorized,  the  amount  required  to  be 
at  the  time  of  signing  the  articles,  and  the 
ndebtedness.  In  the  absence  of  any  showing 
ntrary,  we  must  infer  that  at  least  ten  shares 
m  and  five  hundred  dollars  paid  in,  as  required 
3  5.  Seven  of  the  eight  persons  who  signed 
[es  then  and  thereafter  assumed  to  be  stock- 
and  are  shown  to  have  been  such  by  the 
Y  of  Mr.  Torsleff.  Mr.  Bowman,  who  signed 
[es,  does  not  appear  to  have  taken  any  stock, 
ot  made  a  defendant.  Five  additional  shares 
3n  at  the  meeting  May  29,  and  one  share  Sep- 
i,  making  the  sixteen  shares  taken  and  paid 
e  reasonable  conclusion  from  this  evidence  is 
hundred  dollars  was  paid  in  at  the  time  the 
7ere  signed,  and  that  the  corporation  was  then 
organized  as  required  by  law,  but  was  aiithor- 
3mmence  business  and  incur  debts,  upon  filing 
es  and  publishing  notices.  It  was  surely 
to  any  one  who  examined  the  articles  that 
oration  was  to  commence  business  upon  a 
capital  of  five  hundred  dollars.  Authorities 
to  show  that  persons  dealing  with  the  corpor- 
l  the  right  to  assume  that  it  owned  available 
the  amount  of  the  capital  stock.  Such  is  not 
where  the  articles  show  differently,  as  in  this 
''e  are  of  the  opinion  that  there  was  no  failure 
y  substantially  with  the  requisites  in  relation 
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to  organization  or  publication,  such  as  to  rendet  the 
individual  property  of  the  stockholders  liable  for  the 
corporate  debts,  under  section  1068  of  the  Code. 

IV.  We  now  inquire  whether  the  defendants,  or 
either  of  them,  are  li^\jle  for  unpaid  stock.  The  evi- 
3^ . .         dence  shc|xe^^  that  each  has  fully  paid  for 

•  '  all  the  sh*j/*s  of  stock  subscribed  by  him. 
The  appellants'  contention  is  that,  having  fixed  the 
amount  of  capital  stock,  and  having  proceeded  to  do 
business  and  incur  indebtedness  without  placing  other 
than  the  sixteen  shares,  and  witliout  dividing  it  among 
themselves,  they  are  jointly  and  severally  liable  for 
such  debts.  This  liability  must  rest  upon  the  assump- 
tion that  in  such  case  they  are  subscribers  to  the  undis- 
posed of  shares,  and  indebted  therefor.  The  authori- 
ties cited  seem  to  sustain  this  view  as  applicable  where 
there  is  no  provision  for  commencing  business  on  less 
than  the  authorized  capital.  Such  a  rule  does  not 
apply  where,  as  in  this  case,  the  public  are  informed 
by  the  recorded  articles  that  only  five  hundred  dollars 
are  required  to  be  paid  in  before  commencing  business. 
In  this  as  in  many  other  instances  the  incorporators 
€ould  not  know  in  advance  what  amount  of  capital 
would  be  necessary  to  successfully  operate  the  business. 
They  provided  in  their  articles  for  commencing  busi- 
ness on  five  hundred  dollars,  and  for  raising  more 
funds  as  required  by  placing  and  assessing  the  stock. 
Such,,  we  think,  is  the  fair  construction  of  the  articles. 
It  is  not  shown  that  there  was  any  intentional  fraud  in 
the  manner  of  organizing,  and  it  is  entirely  clear  that 
none  of  the  defendants  agreed  to  be  bound  for  any 
other  shares  of  stock  than  those  taken  and  paid  for. 

We  reach  the  conclusion  that  the  plaintififs  have 
failed  to  show  themselves  entitled  to  the  relief  asked 
against  any  of  the  defendants,  as  stockholders.  As  no 
relief  is  asked  against  those  who  signed  the  note  upon 
which  the  judgment  was  entered  as  sureties,  their  lia- 
bility is  not  considered.    Affirmed. 
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^TER  Company,  Appellee,  v.  Muscatink 
UMBER  Company,  /  ^pellant. 

PRIVATE  CORPORATION  ^^jiALS.  A  valid  written  con- 
ade  b^  a  private  cor^Ly  y>m  in  this  state  without  the 
iren  though  such  contracv  oe  one  out  of  the  ordinary 
isiness  of  the  corporation. 

.LITY:  SIGNATURE.  A  Contract  in  the  nature  of  a 
ich  is  to  be  in  full  force  when  its  terms  are  complied 
)osite  party,  and  which  has  been  accepted,  though  not 
itter,  is  not  void  for  want  of  mutuality. 

!  POLICY :  VALIDITY.  In  Consideration  of  the  extension 
B  water  mains  to  the  defendant's  pi  ace  of  business,  and 
5e  of  four  hydrants  thereat  for  fire  protection,  the 
ied  to  pay  the  plaintiff  a  stipulated  sum  annually, 
act  with  the  city  the  plaintiff  likewise  received  a  speci- 
illy  for  each  of  said  hydrants,  but  it  appeared  that  the 
ider  no  obligation  to  make  such  extension  under  its 
L  the  city,  and  that  the  extension  would  not  have  been 
le  additional  compensation  agreed  to  be  paid  by  the 
'eld,  that  under  the  circumstances  the  agreement  was 
Qg  against  public  policy. 

Muscatine  District   Court. — Hon.  C.  M. 
Waterman,  Judge. 

Saturday,  May  14,  1892. 

recover  an  amount  alleged  to  be  due  by 
jreement  to  extend  the  system  of  water- 
plaintiff  to  certain  premises  occupied  by 
There  was  a  trial  by  the  court  without 
judgment  for  the  plaintiff.  The  defend- 
Affir7ned. 

t  Burk  and  E.  F.  Eichman,  for  appellant. 
idan,  for  appellee. 

J.  J.— In  the  year  1882,  the  plaintiff 
crated  a  system  of  waterworks  in  the  city 
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of  Muscatine,  and  the  defendant  owned  a  lumber  mill 
and  lumber  yard  situated  on  blocks  numbered  eighteen, 
nineteen  and  twenty,  in  the  same  city,  between  Front 
and  Second  streets,  ^nd  on  some  lots  north  of  Second 
street,  opposite  the  blocks  specified.  On  the  sixteenth 
day  of  March,  1882,  the  board  of  directors  of  the  plain- 
tiff took  action,  shown  by  the  minutes  of  its  proceed- 
ings, as  follows: 

'^Resolved,  that  the  street  mains  be  extended  on 
Second  and  Cypress  streets  •  *  *  (when  author- 
ized by  the  city  council)  •  •  ♦  provided  the  Mus- 
catine Lumber  Company  will,  by  proper  instrument, 
entitled  to  be  recorded,  covenant  aiid  agree  to  pay  to 
this  company  the  sum  of  two  hundred  and  fifty  dollars 
per  year  for  ten  years  succeeding  the  date  when  the 
water  is  turned  on  *  *  *  and  provided  no  liability 
be  incurred  by  this  company  for  any  failure  to  keep  a 
constant  supply  of  water  in  such  extension. '^        •  /     ' 

On  the  twenty-ninth  day  of  the  same  month  the 
board  of  directors  of  the  defendant,  as  shown  by  the 
minutes  of  proceedings,  took  the  following  action : 

**Mr.  P.  Musser  reported  that  the  waterworks 
company  would  extend  the  pipes,  hydrants,  and  so 
forth,  as  asked  for;  the  Muscatine  Lumber  Company 
to  pay  the  waterworks  company  two  hundred  and  fifty 
dollars  per  annum  for  ten  years.  Dr.  Robertson 
moved  that  above  proposition  be  accepted  by  the 
board.  Same  was  unanimously  agreed  to.  It  was 
resolved  that  the  whole  matter  of  waterworks  be  left 
with  the  executive  committee  to  arrange  all  details  and 
special  agreements  with  a  like  committee  on  the  part 
of  waterworks  company. '^ 

On  the  eleventh  day  of  the  next  month,  the  plaintiff 
was  notified  of  the  acceptance  of  its  proposition,  and  a 
committee  was  appointed  to  draft  a  contract  for  execu- 
tion by  the  defendant.    On  the  twenty-fifth  day  of  that 

Vol.  85—8 
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imittee  reported  an  agreement  for  execu- 
r  amendment  read  as  follows :  *  ^Whereas, 
)y  the  Muscatine  Waterworks  Company 
company  be  duly  authorized  so  to  do  by 
I  of  the  city  of  Muscatine)  to  extend  the 
pipe  on  Second  street  in  said  city  from 
;  street,  and  thence  on  Cypress  to  Front 
3e  on  such  extension  four  fire  hydrants 
:ion,  to-wit:  one  at  the  intersection  of 
ring  streets,  one  at  intersection  of  Sec- 
ir,  one  at  intersection  of  Second  and 
ne  at  intersection  of  Cypress  and  Front 
whereas,  said  extension  will  be  for  the 
itage  and  benefit  of  the  Muscatine  Lum- 
in  affording  protection  from  fire  to  its 
)roperty:  Now,  therefore,  it  is  hereby 
1  agreed  by  the  said  Muscatine  Lumber 
id  with  said  waterworks  company  that 
bove  named  extension  is  made,  and 
d,  the  said  lumber  company  shall  and 
[  of  every  year  from  the  date  at  which 
ion  is  completed,  and  water  turned  on 
Y  for  iise  for  fire  protection,  at  and  from 
pay  into  the  said  waterworks  company 
:>  hundred  and  fifty  dollars  ($250.00); 
jrments  to  continue  and  be  made  for  the 
a  (10)  years  from  the  aforesaid  date, 
aterworks  company  shall  incur  no  liabil- 
iumber  company  for  any  failure  to  con- 
id  have  a  supply  of  water  in  the  pipes 
►f  said  extension.  In  witness  whereof, 
tine  Lumber  Company  has  caused  this 
be  subscribed  by  the  president  and 
le  secretary  thereof,  this  twenty-ninth 
l882. 

''J.  8.  Patten,  President." 
lOK,  Secretary. 
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It  appears  that  the  agreement  as  amended  waa 
signed  in  behalf  of  the  defendant,  by  its  president  and 
secretary,  on  the  twenty-ninth  day  of  the  month ;  and 
on  the  ninth  day  of  the  next  month  the  plaintiff  was 
informed  that  it  had  been  executed,  and  directed  its 
-executive  committee  to  order  the  necessary  material 
for  the  extension.  The  extension  was  completed,  and 
the  hydrants  placed  as  required  by  the  agreement,  in 
the  spring  or  early  in  the  summer  of  that  year.  The 
defendant  paid  to  plaintifE  the  annual  charge  of 
two  hundred  and  fifty  dollars  from  the  time  the  exten- 
sion was  completed,  excepting  for  a  short  time  in  the 
year  1883  or  1884,  when  water  was  not  supplied 
because  of  a  broken  pipe,  for  which  the  charge  was 
remitted  until  the  twelfth  day  of  June,  1886.  On  that 
date  the  mill  and  lumber  of  the  defendant  were 
destroyed  by  fire.  The  fire  also  broke  the  extension 
at  the  crossing  of  Mad  creek,  but  in  July  the  plaintiff 
ordered  the  break  to  be  repaired,  and  the  repairs  were 
made  and  connection  restored  by  October.  The 
annual  charge  has  been  paid  to  June  15,  1886;  but  the 
defendant  has  not  rebuilt  its  mill,  and  has  refused  pay- 
ment for  charges  accruing  since  the  date  named.  This 
action  is  brought  to  recover  the  amount  payable 
according  to  the  terms  of  the  agreement  for  the  time 
commencing  on  the  ^  first  day  of  October,  1886.  The 
district  court  found  in  favor  of  the  plaintiff  for  the 
amount  claimed,  and  rendered  judgment  against 
the  defendant  for  the  sum  of  eight  hundred  and 
twenty-three  dollars  and  twenty-five  cents  and  costs. 

I.  The  appellant  contends  that  the  contract  in  suit 
is  invalid  for  the  reason  that  no  seal  of  either  coipo- 
«  n^™..^.       ration  is  attached  to  it.     Section  2112  of 

1.  Coirr&ACTs: 

pSSuSnsf '     the  Code  contains  the  following:     **The 

•**^*  use  of  private  seals  in  written  contracts, 

except  the  seals  of  corporations,  is  abolished."    It  is 

argued  from  this  that  the  use  of  private  seals  by  cor- 
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)verned  by  the  rules  of  the  common  law^ 
seals  must  be  affixed  to  all  contracts  not 
cope  of  the  ordinary,  every-day  functions 
tions.  That  is  not  the  law  of  this  state. 
ry,  it  was  said  in  Merrick  v.  Plank  Bond 
76,  that  ''the  doctrine  is  now  well  settled 
ons  of  all  kinds  may  be  bound  by  con- 
er  their  seal.  They  may  make  a  binding^ 
iting  without  using  the  seal,  and  so  they 
liable  on  verbal  contracts;  and  as  they 
they  may  ratify  and  adopt  as  their  .own, 
^e  of  the  seal,  that  which  has  been  done 
:  an  officer  out  of  the  usual  line  of  his 
1  Morawetz  on  Private  Corporations, 
;his  language  is  used:  '*It  is  now  a  rule 
roughout  the  United  States  that  a  cor- 

make  a  contract  without  the  use  of  a 
)S  in  which  this  may  be  done  by  an  indi- 
orporation  organized  under  the  laws  of 
ly  have  a  common  seal,  but  it  is  not 
Lve  one;  and  it  is  a  matter  of  common 
at  corporations  in  large  numbers  organize 
less  in  the  state,  making  contracts  and 
3perty,  without  using  or  having  a  seal, 
ng  in  this  case  to  show  any  requirement 

either  party  to  the  agreement  in  question 
Lcts  should  be  under  seal,  nor  that  either 
?here  is  no  presumption,  in  the  absence 
to  that  effect,  that  the  agreement  was 
nt  of  a  seal;  and  no  presumption  of  that 
by  anything  contained  in  the  record, 
aid  that  the  plaintiff  was  not  bound  by 
},  and  that  the  contract  was  not  mutual, 
md  therefore  not  valid.  It  is  true  that 
he  contract  did  not,  in  terms,  require  the 
lake  the  extension  of  its  works  contem- 
may  not  have  incurred  liability  if  it  had 
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failed  to  make  it.  But  the  evidence  shows  that  the 
<;ontract  was  the  result  of  negotiations  between  the 
parties,  and  that  it  was  designed  to  be  a  formal  oflEer 
on  the  part  of  the  defendant,  to  be  accepted  by  the 
plaintiff,  and  to  be  in  full  force  when  its  terms  were 
complied  with  by  the  plaintiff.  It  was  in  the  nature 
of  a  continuing  offer,  which  became  vitalized  as  a  con- 
tract by  the  performance  of  its  condition  on  the  part  • 
of  the  plaintiff. 

It  was  not  necessary  that  it  be  signed  by  both 
parties.  It  was  formally  entered  into  on  behalf  of  the 
defendant  by  its  president  and  secretary,  and  was 
accepted  by  the  plaintiff,  and  the  extension  was  madjQ 
according  to  its  terms.  Under  these  circumstances  it 
was  not  necessary  that  the  instrument  be  signed  on 
behalf  of  both  parties  to  make  it  binding  upon  both. 
Dows  V.  Morse,  62  Iowa,  232.  Moreover,  the  minutes 
of  the  proceedings  of  the  board  of  directors  of  the 
plaintiff  show  an  acceptance  of  the  proposition,  and 
the  defendant  has  received  and  enjoyed  the  benefit  it 
was  designed  to  confer. 

III.  In  addition  to  the  annual  charge  which  the 
tjontract  required  the  defendant  to  pay,  the  plaintiff, 

under  its  contract  with  the  city  of  Mus- 
'^icj^ya^      catine,    received    from    it  sixty    dollars 

annually  for  each  hydrant  included  in  the 
extension.  These  hydrants  were  intended  for  use  as 
fire  hydrants,  for  the  protection  of  property  in  the  city, 
including  the  mill  and  lumber  yard  of  the  defendant, 
against  fire.  The  defendant  had  no  use  of  the 
hydrants,  excepting  that  to  which  the  city  was  entitled, 
and  had  no  private  use  of  the  water  furnished  by  the 
oxtension.  It  is  argued  from  these  facts  that  the  plain- 
tiff exceeded  its  power  in  exacting  from  the  defendant 
a  contract  to  pay  a  sum  in  addition  to  that  paid  by  the 
city;  that  it  was  against  public  policy  for  the  plaintiff 
to    contract    for    compensation    for   the    use   of   the 
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ddition  to  that  paid  by  the  city;  and  that 
)  consideration  for  the  contract  on  the 
rfendant. 

)  true  that  the  extension  would  have  been 
t  the  contract,  or  that  the  plaintiff  was 
tion  to  make  it  in  consequence  of  its 
ith  the  city,  there  would  be  much  force 
of  the  defendant.  The  contract  recites, 
;  the  plaintiff  proposes  to  make  the  exten- 
hen  the  negotiations  of  the  parties  are 
;  is  clear  that  the  purpose  was  entertained 
quence  of  the  proposal  of  the  defendant 
ims  named  in  the  contract  in  addition  to 
dch  the  city  would  be  liable  in  case  the 
ould  be  made.     The  showing  made   by 

is  supplemented  by  a  stipulation  made 
3,  that  the  extension  would  not  have  been 

the  agreement  of  the  defendant  to  pay 
I  specified.  Nothing  in  the  record,  aside 
•eement  in  suit,  shows  any  obligation  on 
le  plaintiff  to  make  the  extension.  The 
laking  it  may  have  been  large,  and  the 
mers  of  water  to  be  expected  by  reason 
^e  been  few,  if  there  were  any.  The  pros- 
ue  from  it,  as  compared  with  the  expense 
ig  and  maintaining  it,  may  have  been  such 
3nt  business  man  would  have  made  it  but 
L  compensation  promised.  The  evidence 
lonclusion  that  the  defendant  was  the  one 
3sted  in  the  extension,  and  probably  the 
>  would  be  benefited  by  it.  As  the  plain- 
r  no  obligation  to  make  the  extension,  it 
nt  for  the  defendant  to  offer  an  induce- 
•orm  of  a  promise  to  pay  stipulated  suma 
have  the  extension  made.  What  amount 
d  to  pay  was  a  matter  for  it  to  decide,  but, 
0  pay  the  amount  in  controversy,  it  acted 
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on  a  legal  consideration,  presumably  for  its  own  inter- 
est. The  amount  agreed  upon  was  not  a  mere  gratuity, 
l^t  was  for  value,  in  the  form  of  additional  security 
against  fire.  There  was  nothing  in  the  transaction 
contrary  to  public  policy,  nor  did  the  plaintifE  exceed 
its  just  powers  in  executing  the  contract. 

The  judgment  of  the  district  court  is  affikmed. 


E.  A.  Westlake,  Appellant,  v.  City  of  Muscatine, 

Appellee. 

Appeal  From  Order  On  Motion:  bxception:  becobd.  Where 
the  reoord  of  the  action  of  the  district  court,  ui)on  a  motion  on  the 
part  of  the  plaintiff  to  dismiss,  recited  that,  ''The  court  being  fully 
advised  in  the  premises,  doth  overule  said  motion.  Thereupon  the 
jnry  is  instructed  by  the  court  to  return  a  verdict  for  the  defendant, 
which  is  accordingly  done.  To  which  the  plaintiff  excepts."  Held, 
that  the  exception  must  be  construed  as  refenfing  to  the  instruction 
to  the  jury  only,  and  no  exception  having  been  taken  to  the  ruling 
npon  the  plaintiff's  motion,  she  was  not  entitled  to  have  the  action  of 
the  court  thereon  reviewed  upon  appeal. 

Appeal  firom    Muscatine  District  Court. — Hon.  A.  J. 
Leffingwell,  Judge. 

Satukday,  May  14,  1892. 

This  is  an  action  to  recover  for  a  personal  injury 
which  the  plaintiflE  alleges  she  sustained  by  reason  o£  a 
defective  sidewalk.  There  was  a  trial  by  jury,  and 
upon  motion  the  court  directed  a  verdict  for  the  defend- 
ant, and  overruled  a  motion  of  the  plaintiJBE  to  dismiss 
the  case.     The  plaintiflE  appeals. — Affirmed. 

Cloud  d  Doran,  for  appellant. 

J.  R.  Hanley,  for  appellee. 

Rothrock,  J.  The  question  involved  in  this 
appeal  is  whether  the  district  court  should  have  dis- 
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case  upon  the  motion  of  the  plaintiflE, 
Br  the  plaintiff  excepted  to  the  ruling  of 
upon  the  motion.  These  questions  must 
aed  by  the  record.  It  appears  from  the 
the  record,  and  from  a  transcript  of  the 
ry  in  the    district  court,  that  a  jury   was 

to  try  the  cause,  and  that  after  the 
evidence  was  introduced  the  defendant 
;ion  to  instruct  the  jury  to  return  a  verdict 
Budant.     The  record,  so  far  as  pertains  to 

is  as  follows: 

afterwards,  to-wit:  on  the  same  day,  and 
iaintiff  had  rested  her  case,  the  defendant 
5n  for  an  instruction  to  have  the  jury  return 
T  the  defendant.     Thereupon,  at  the  request 

the  jury  are  excused  pending  the  hearing 
ion,  and  the  court,  having  examined  said 
ird  the  arguments  of  the  respective  counsel, 
advised  in  the  premises,  doth  sustain  said 
1,  the  jury  being  absent,  the  making  of  the 
itinued  until  the  morning  of  October  18, 
Breupon  the  plaintiff  moves  for  leave  to  dis- 
ction.  Said  action  is  taken  under  advise- 
afterwards,  to-wit,  on  the  eighteenth  day  of 
!87,  this  matter  coming  on  for  hearing  upon 
of  plaintiff  for  leave  to  dismiss  her  case,  and 
being  fully  advised  in  the  premises,  doth 
id  motion.  Thereupon  the  jury  is  instructed 
irt  to  return  a  verdict  for  the  defendant, 

accordingly    done.      To     which    plaintiff 

otion  was  made  to  instruct  the  jury  to 
diet  for  the  defendant  on  the  seventeenth  day 
1887.  It  is  claimed  by  counsel  for  the  appel- 
plaintiff  did  not  except  to  the  ruling  of  the 
;ing  to  allow  a  dismissal  of  the  action.  We 
ppellee's  position  is  well  taken.     The  record 
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shows  that  two  rulings  were  made  against  the  plaintiff. 
The  first  was  the  order  refusing  to  allow  the  plaintiff  to 
dismiss  her  action.  If  the  plaintiff  was  not  content  to 
abide  by  this  order,  an  exception  should  have  been  taken 
at  the  time  that  the  order  was  made.  After  that  the 
jury  were  instructed  to  return  a  verdict  for  the  defend- 
ant, and  the  exception  is  in  these  words:  ^'To  which 
plaintiff  excepts.''  This  cannot  be  held  to  refer  to  any 
ruling  prior  to  that  to  which  it  plainly  relates.  It  does 
not  relate  to  any  former  or  other  ruling  than  the 
instruction  to  the  jury  to  return  a  verdict  for  the 
defendant. '  As  the  plaintiff  did  not  except  to  the  rul- 
ing complained  of,  the  question  as  to  whether  she  had  a 
right  to  dismiss  the  action  cahnot  be  considered,  and 
the  judgment  of  the  district  court  is  affibmed. 


J.  C.  Tetzeb,  Appellee,  v.  W.  H.  Applegate,  et.  el.y 

Appellants. 

1.  Receivers:  disposition  op  property  at  private  sale:  validity. 
A  receiver  having  been  authorized  to  sell  certain  real  estate  at  private 
sale,  and  the  same  being  undisposed  of  at  the  time  of  the  final 
decree,  he  was  ordered  by  said  decree  to  sell  said  property  at  public 
sale,  after  notice,  as  in  sales  upon  execution.  Pending  an  appeal 
from  the  final  decree,  the  receiver  notified  the  plaintiff,  who  was 
bondsman  for  the  receiver,  that  he  had  an  opportunity  to  sell  said 
property  at  private  sale,  stating  the  price  offered,  but  not  disclosing  to 
whom  the  sale  was  to  be  made.  Understanding  that  he  was  to  be 
notified  if  the  plaintiff  objected  to  the  sale,  and  not  hearing  of  any 
objection,  the  receiver  sold  the  property  at  private  sale  to  his  sons 
for  a  sum  in  excess  of  its  appraised  value.  Held,  that  the  receiver 
was  warranted  in  construing  the  plaintiff's  silence  as  an  assent  to  the 
sale,  and  having  the  acquiescence  of  all  parties  concerned  he  was 
authorized  in  thus  disposing  of  the  property,  whether  the  first  of  the 
above  orders  of  the  court  was  superseded  or  not  by  the  final  decree. 

2.  :  — :  — .    Such  a  sale  will  not  be  deemed  invalid 

because  of  the  relationship  existing  between  the  receiver  and  the  pur- 
chaser, where  it  appears  that  it  was  made  in  good  faith,  for  full  value, 
with  the  implied  consent  of  the  party  complaining,  and  that  those 
interested  are  not  prejudiced  thereby. 
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Cass    District    Court. — Hon.    A.    B. 
Thornell,  Judge. 

Saturday,  May  14, 1882. 

action  for  the  settlement  of  the  partner- 
Applegate  &  Co.  S.  J.  Applegate  was 
ver  of  the  property  of  the  firm,  and  this 
he  defendants  from  an  order  entered  in 
roving  a  report  of  the  receiver,  showing 
nveyance  of  certain  real  estate,  and  can- 
^'eyances. — Reversed. 

tiSy  for  appellants. 

LanOj  for  appellee. 

. — At  the  time  the  receiver  was 
member  27, 1883,  it  was  ordered  ''that  the 
id  to  sell  the  pork-packing  establishment 
ly  as  he  can  obtain  the  fair  cash  value  of 
efor  at  private  sale/'  Thereafter,  and 
3,  the  buildings  were  destroyed  by  fire, 
jree  entered  in  the  district  court,  it  was 
g  other  things,  that  the  receiver  report 
money  and  property  held  by  him,  ''and 
•ship  property  be  by  him  sold  at  public 
ig  such  notice  as  is  required  for  the  sale 
by  at  execution  sale.''  The  report  filed 
90,  shows  that  until  recently,  before  the 
^er  had  been  unable  to  obtain  any  offer 
hat,  then  having  an  offer,  he  caused  the 
raised  by  three  competent,  disinterested 
the  land  had  been  sold  for  taxes,  and  the 
ption  was  nearly  past ;  that  he  sold  the 
sale  to  Applegate  Bros,  for  two  hundred 
^e  dollars  and  fifty  cents,  being  more  than 
value;  that  he  executed  and  delivered 
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deeds  conveying  the  interests  of  the  firm  to  the  pur- 
chasers, having  received  the  purchase  price,  and  out  of 
the  proceeds  paid  seventy-two  dollars  and  fifty  cents  to 
redeem  from  the  tax  s«de,  and  fifteen  dollars  expenses 
for  examining  records  and  making  conveyance. 

January  3,  1890,  the  appellee,  J.  C.  Yetzer,  filed 
his  petition  in  the  nature  of  exceptions  to  the  report, 
and  to  set  aside  the  deeds  made  by  the  receiver. 
Therein  he  shows  the  orders  of  court  already  men- 
tioned, and  states  as  reasons  why  the  report  should  be 
disapproved,  and  the  deeds  canceled,  that  the  sale  was 
not  as  ordered ;  that  it  was  secretly  and  privately  made 
by  the  receiver  to  his  sons,  for  an  inadequate  considera- 
tion, without  any  notice  to  or  consent  of  the  appellee, 
and  for  ^he  purpose  of  securing  the  property  to  the 
receiver  himself.  The  appellee  states  that  he  is  upon 
the  bond  of  the  receiver;  that  the  receiver  has  disposed 
of  all  his  property;  that  he  is  the  secret  purchaser  of 
the  land  in  question ;  that  the  alleged  consideration  has 
never  been  paid  to  him;  and  that,  if  the  sale  is  con- 
firmed, the  appellee  will  be  chargeable  as  bondsman 
therefor. 

The  appellants'  somewhat  lengthy  answer  to  this 
petition  may  be  summed  up  thus:  They  state,  as 
authority  for  making  the  sale  when  and  as  it  was  made, 
the  first  order  of  court,  and  that  the  appraisement, 
sale  and  conveyance  were  made  with  notice  to  the 
appellee,  and  without  objection  from  him.  They  state, 
as  showing  the  necessity  of  so  selling  the  land,  that  it 
had  been  sold  for  taxes,  and  notice  to  redeem  served; 
that  the  time  to  redeem  would  expire  in  a  few  days ; 
that  the  receiver  did  not  feel  justified  in  paying  out 
money  to  redeem  without  an  order  of  court,  and  that 
there  was  not  suflBcient  time  after  the  fact  of  the  tax 
sale  was  discovered  to  procure  such  an  order ;  that  those 
interested  in  selling  the  property  had  been  unable  to 
procure  any  offer  therefor  previously  to  that  made  by 
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DS. ;  and  that  their  offer  was  upon  con- 
ey could  purchase  and  have  possession  at 

state,  as  showing  that  the  sale  was 
,  that  the  property  was  only  suited  for 
g  purposes,  and  not  readily  salable;  that 

was  in  excess  of  the  appraised  value,  in 
Bstimate  which  the  appellee  had  formerly 
t,  and  was  its  full  and  reasonable  value. 

that  the  sale  was  made  in  good  faith, 
ce  of  counsel,  and  in  the  belief  that  it  was 
o  all  concerned.  They  denied  that  the 
a  secret  purchaser,  and  denied  that  the 
was  not  paid  to  him  by  the  purchasers, 
rst  inquire  as  to  the  authority  of  the 
ike  this  sale  when  and  as  he  did.  It  seems 
bo  have  been  the  view  of  the  appellants 
md  their  counsel  that  the  second  order  of 
;he  court  for  the  sale  of  property  did  not 
supersede  the  first  order  because  of  the 
n  which  the  last  order  was  made,  having 
)d  from,  and  that,  regarding  this  as 
they  sought  the  consent  of  the  appellee 

It  appears  from  the  testimony  of  Mr. 
bI  for  the  appellants,  and  Mr.  De  Lano, 
le  appellee,  that  Mr.  Curtis  called  on  Mr. 
informed  him  that  they  had  an  offer  for  the 
rivate  sale,  and  wished  to  know  what  Mr. 
desire  respecting  the  manner  in  which  the 
e  made — ^whether  he  would  consent  that 
might  make  a  private  sale.  Mr.  Curtis 
itated  the  price  offered,  but  did  not  know 
le  purchasers  were.  Mr.  De  Lano  agreed 
'etzer,  and  the  attorneys  separated;  Mr. 
tanding  that,  if  Mr.  Yetzer  objected  to  the 
i  notify  the  appellants  thereof,  while  Mr. 
ierstood  that  the  appellants  would  not 
ie  until  they  had  first  learned  what  Mr. 
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Yetzer's  preferences  were.  Mr.  De  Lano  states  that  he 
saw  Mr.  Yetzer  the  next  day,  and  told  him  all  that  Mr. 
Curtis  had  said  respecting  the  sale,  and  that  Mr. 
Yetzer  told  him  what  his  desires  and  preferences  were; 
that  understanding  that  the  sale  would  not  be  made 
until  they  had  learned  Mr.  Yetzer's  preferences,  or 
whether  he  had  any  objections  to  the  sale,  he  did  not 
report  his  preferences.  Mr.  Yetzer  testified  that  he 
asked  DeLano  the  price,  that  he  said  he  did  not  know, 
and  that  he  (Mr.  Yetzer)  said  he  did  not  want  it  sold 
that  way.  De  Lano  admits  that  Mr.  Curtis  may  have 
told  him  the  price  that  was  offered.  We  think  the 
fair  conclusion  from  this  testimony  is  that,  there  being 
a  question  whether  the  receiver  had  a  right  to  sell  under 
the  first  order  of  court,  Mr.  Yetzer  was  informed 
through,  his  attorney  that  it  was  proposed  to  sell  at 
private  sale,  and  the  amount  that  was  offered,  and, 
being  so  informed,  interposed  no  objection.  We  think 
the  receiver  was  warranted  in  construing  his  silence  as 
giving  consent,  and  as,  with  that  consent,  he  had  the 
acquiescence  of  all  parties  concerned  in  the  making  of 
the  sale,  we  conclude  that  he  was  authorized  to  make 
it,  whether  the  first  order  of  court  was  superseded  or 
not. 

n.  The  sale,  though  made  under  authority,  should 
not  be  approved  unless  it  was  in  good  faith,  and  for  the 

reasonable  value  of  the  property.  It  does 
*•  — ;  — ^        not  necessarily  follow  that,  because  the 

sale  was  to  the  sons  of  the  receiver,  it  was 
therefore  in  bad  faith,  or  for  any  fraudulent  puipose. 
The  consideration  paid  was  in  excess  of  the  appraise- 
ment made  by  three  disinterested  gentlemen,  whose 
integrity  and  qualifications  are  not  questioned,  and  in 
excess  of  the  estimate  put  upon  the  property  by  the 
appellee  at  a  time  when  its  value  was  no  greater.  It 
satisfactorily  appears  that  the  property  was  sold  for  its 
full  value.     In  view  of  the  unsalable  character  of  the 
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fcy;  the  fact  that  it  was  about  to  be  lost  to  the 
rship  by  the  tax  sale;  that  it  was  sold  for  full 
with  the  express  consent  of  the  appellants,  and 
plied  consent  of  the  appellee,  in  good  faith  and 
t  fraud, — we  think  the  sale  and  conveyances 

have  been  approved.  If  there  was  anything  to 
hat  the  parties  interested  would  be  benefited  by 
r  sale,  or  that  they  are  in  any  respect  prejudiced 
present  one,  we  might  reach  a  different  conclu- 
3ut,  believing  that  a  confirmation  of  this  sale  is 

best  interest  of  all  parties  concerned,  the  judg- 
ot  the  district  court  must  be  reversed,  and  a 
entered  approving  said  sale,  and  the  convey- 
nade  thereunder.    Reversed. 


SL  Hayes,  Appellant,  v.  Robert  Tyler,  Road 
Supervisor,  Appellee. 

lys:  VACATION:  ADVERSE  POSSESSION.  The  boftrd  of  super- 
B  of  a  county  having,  upon  the  petition  of  the  plaintiff  and  others, 
'ed  the  vacation  of  a  road  on  the  section  line  running  through 
plaintiff's  land,  upon  condition  that  the  plaintiff  dedicate  to 
ublic  a  right  of  way  fifty  feet  wide  upon  the  part  of  the  line  thus 
bed,  free  of  all  cost  to  the  county  for  ground  and  fencing,  which 
of  way  should  "be  opened  for  use  by  the  public  whenever  a  road 
id  be  established  upon  said  section  line  to  the  east  and  west  of 
laintifTs  land,  the  plaintiff  deeded  to  the  county  such  right  of  way, 
irovided,  in  the  deed,  that  when  said  highway  should  be  opened 
mces  thereon  should  be  erected  and  maintained  without  expense 
B  plaintiff.  Meld,  that  the  plaintiff's  deed  to  the  county  not 
^  in  accord  with  the  conditions  imposed  by  the  order  vacating 
sad,  and  there  being  no  evidence  that  the  deed  in  the  form  in 
h  it  was  made  had  ever  been  accepted  by  the  county,  the  plain- 
use  and  occupation  of  said  road  for  more  than  ten  years  would 
api)ort  a  title  by  adverse  possession  as  against  the  county.  That 
oard  of  supervisors,  moreover,  had  no  authority  to  order  the 
^ion  of  said  road  in  exchange  for  a  mere  right  of  way  for  use 
.  certain  other  roads  should  be  established. 
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Appeal  from   ^    \nson   District    Court, — Hon.    S.   H. 
Fairall,  Judge. 

bATTJRDAY,  May  14,  1892. 

Action  in  equity  to  restrain  the  defendant  from 
opening  a  highway.  There  was  a  hearing  on  the 
merits,  which  resulted  in  a  judgment  in  favor  of  the 
defendant.    The  plaintiff  appeals. — Affirmed. 

John  W.  Slater,  for  appellant. 
Joe  A.  Edwards,  for  appellee. 

EoBiNSON,  C.  J. — The  plaintiff  is  the  owner  of  the 
south  half  of  the  the  southeast  quarter  of  section  17, 
and  the  north  half  of  the  northeast  quarter  of  section 
20,  in  township  78,  north,  of  range  2  west,  in  Johnson 
county.  Prior  to  the  year  1876  a  highway  was  duly 
established  on  the  boundary  line  between  those  sections, 
known  as  the  '^Hobart  Road.''  A  petition  having 
been  presented  to  the  board  of  supervisoi*s  of  Johnson 
county,  asking  that  the  part  of  the  road  on  the  boun- 
dary line  between  the  sections  named  be  vacated,  the 
board,  on  the  thirteenth  day  of  January,  1876,  took 
action  as  follows: 

"In  the  matter  of  the  vacation  of  part  of  the 
Hobart  road,  in  Pleasant  Valley  township,  it  is  ordered, 
un  motion,  that  the  part  of  said  road  lying  west  of  the 
Cherry  road,  and  as  described  in  the  petition  of  Michael 
Hayes  and  others,  be,  and  is  hereby,  vacated,  on  the 
condition  that  Michael  Hayes  dedicate  a  right  of  way 
not  less  than  fifty  feet  in  width  on  that  part  of  the  line 
herein  conditionally  vacated,  and  as  set  forth  in  the 
petition,  free  of  all  costs  for  ground  and  fencing;  which 
dedication,  in  writing,  shall  be  recorded  by  said  Hayes 
in  the  recorder's  office  of  Johnson  county,  which  right 
of  way  shall  be  opened  and  used  by  the  public  whenever 
a  road  shall  have  been  established,  as  provided  by  law, 
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on  the  section  line  between  sections  sixteen  and  twenty- 
one  on  the  east,  and  the  section  line  between  seventeen 
and  twenty,  a  distance  of  one-half  mile  west  of  land 
owned  by  said  Hayes." 

A  few  days  later  the  plaintiff  executed  a  deed,  as 
follows: 

*'Know  all  men  by  these  presents,  that  I,  Michael 
Hayes,  of  Johnson  county,  state  of  Iowa,  in  considera- 
tion of  one  dollar  in  hand  paid  by  the  county  of 
Johnson,  state  of  Iowa,  do  hereby  sell,  quit,  claim,  and 
release  unto  the  said  county  of  Johnson  a  right  of  way 
fifty  feet  in  width  on  the  section  line  between  the  south 
half  of  the  southeast  quarter  of  section  seventeen,  and 
the  north  half  of  northeast  quarter  of  section  twenty, 
township  seventy-eight,  range  flve^  for  the  use  of  the 
citizens  of  Johnson  county,  for  the  purpose  of  a 
highway;  this  conveyance  being  made  in  accordance 
and  compliance  with  the  conditions  provided  by  the 
board  of  supervisors  of  said  county,  in  the  matter  of 
the  vacation  of  part  of  the  Hobart  road;  provided, 
however,  and  this  deed  is  upon  the  express  conditions, 
that  said  right  of  way  shall  remain  closed,  and  the 
public  shall  have  no  right  or  privilege  of  using  the 
same,  until  such  time  as  there  shall  have  been  estab- 
lished and  opened  a  public  highway  suitable  for  public 
use  of  public  along  said  section  line  between  the  south 
half  of  southwest  quarter  of  said  section  seventeen,  and 
north  half  of  northwest  quarter  of  section  twenty,  and 
on  the  section  line  between  sections  sixteen  and 
twenty-one,  said  township  and  range,  the  entire 
distance,  including  said  right  of  way  here  granted  of 
two  miles.  This  grant  is  made  without  cost  to  said 
county,  and,  when  said  highway  shall  have  been 
opened  and  established  as  herein  provided,  the  fences 
to  be  erected  and  maintained  shall  be  without  expense 
to  said  grantor.  Signed  this  twenty-fifth  day  of  Janu- 
ary, A.  D.  J 876.  Michael  Hayes." 
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The  plaintifiE  alleges  in  his  petition  that  he  took 
possession  of  the  part  of  the  road  vacated  in  January^ 
1876 ;  that  he  fenced  and  has  used  and  farmed  it  with 
other  land  since  that '  time,  under  a  possession  and 
claim  of  right  adverse  to  the  public ;  that  the  phblic 
has  not  traveled  nor  made  claim  to  the  road  since  the 
year  1871;  and  that  he  has  occupied  and  held  it 
adversely  since  that  date;  that  no  steps  have  been 
taken  to  open  and  establish  the  remainder  of  the  road 
between  sections  sixteen  and  twenty-one  and  that^tha 
defendant,  as  road  supervisor,  threatens  to  open  the 
vacated  portion  of  the  road.  An  injunction  restrain- 
ing him  and  his  successors  in  office  from  opening  that, 
portion  of  the  road  is  asked. 

It  is  neither  shown  nor  claimed  that  the  plaintiff 
had  acquired  any  right  to  the  land  occupied  by  the 
highway  prior  to  the  year  1876  adverse  to  the  public. 
Therefore  we  are  only  required  to  consider  the  effect  of 
the  action  taken  by  the  board  of  supervisors  to  vacate 
the  K)ad,  the  deed  of  Hayes  to  the  county,  and  the 
subsequent  use  and  occupation  of  the  road.  The  evi- 
dence shows  that  it  has  been  occupied  and  used  by  the 
plaintiff  for  farming  purposes  since  January,  1876,  as 
it  was  for  some  years  prior  to  that  date,  but  it  is  not 
shown  that  the  occupation  and  use  were  adverse  to  the 
public.  The  vacation  of  the  road  attempted  by  the 
board  was  not  absolute,  and  was  to  take  effect  on  con- 
dition that  Hayes  should  dedicate  a  right  of  way  not 
less  than  fifty  feet  in  width,  on  the  part  of  the  line 
conditionally  vacated,  '*free  of  all  costs  for  ground  and 
fencing,'^  which  should  be  opened  for  the  use  of  the 
public  when  a  highway  on  other  parts  of  the  line 
should  be  established.  Hayes  has  never  complied  with 
the  condition.  The  deed  which  he  executed  provided 
that  the  fences  were  to  be  erected  and  maintained 
without  expense  to  him.     It  does  not  appear  that  the 
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bas  attempted  to  give  its  assent  to  the  modifica- 
while  it  does  appear  that  in  April,  1889,  it 
d  that  the  road  be  opened  and  worked.  The 
jion  of  Hayes  was  not,  therefore,  held  under  the 
ted  settlement,  and  it  does  not  appear  that  he 
mied  the  right  cf  the  road  supervisor  to  open 
ork  the  road  after  the  action  of  the  board,  in 
mtil  this  action  was  commenced.  The  petition 
property  owners  asked  that  the  road  be  vacated, 
it  it  be  exchanged  for  a  mere  right  of  way,  to  be 
rhen  certain  other  roads  should  be  established. 
w  did  not  authorize  a  transaction  of  that  kind. 
>ard  had  power  to  vacate  the  road  uncondition- 
in  their  judgment  that  was  required  for  the 
good.  Code,  section  946.  But  it  is  evident 
heir  action  that  they  were  of  the  opinion  that 
hlic  good  did  not  require  such  a  vacation,  and 
justment  of  the  matter  they  attempted  did  not 
;he  right  of  the  public  and  public  officers  to  treat 
id  as  still  existing, 
le  judgment  of  the  district  court  is  affirmed. 


J  N.   Seymour,  et  al.,    Appellants,    v.  T.  W. 
Harrison,  et  al.,  Appellees. 

L  Titles:  right  to  purchase:  holder  op  naked  legal  title. 
who  holds  the  naked  legal  title  to  real  estate,  but  who  has  no 
al  ownership,  nor  other  valid  interest  therein,  is  under  no  obliga- 
to  pay  the  taxes  thereon,  and  may,  upon  being  required  to  quit 
m.  the  property  to  the  real  owner,  purchase  outstanding  tax  sale 
ificates  issued  against  the  same  while  he  or  his  grantors  held  the 
1  title  as  aforesaid,  and  thereby  acquire  title  to  the  property  as 
inst  the  owner  thereof. 

— :  notice  TO  REDEEM:  SERVICE.  Personal  servlcc  In  another 
e  of  the  notice  to  redeem  from  tax  sale  upon  the  person  in  whose 
le  the  property  sold  is  taxed,  supersedes  the  necessity  for  publica- 
of  the  notice  as  provided  by  statute.  If  the  property  is  taxed  in 
name  of  the  holder  of  the  oertiiicate^  no  notice  is  required. 
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Appeal  from  Falo  Alto  District  Court. — Hon.   George 
H.  Carr,  Judge. 

Saturday,  May  14,  1892. 

Action  to  quiet  title,  and  to  be  permitted  to  re- 
deem from  certain  tax  sales  and  dee^s  issued  thereon 
to  the  defendant  Harrison,  upon  the  ground  that  said 
Harrison  was  incapable  of  acquiring  title  to  the  land 
under  the  tax  sales  and  deeds,  and  because  notices  to 
redeem  were  not  given  as  required  by  law.  The  defend- 
ants demurred  to  each  count  of  the  petition  and 
amendment,  upon  the  ground  that  the  facts  stated 
therein  do  not  entitle  the  plaintiffs  to  the  relief 
<iemanded.  The  demurrer  being  sustained,  and  the 
plaintiffs  electing  to  stand  upon  their  petition  and 
amendment,  judgment  was  entered  against  them,  from 
which  they  appeal. — Affirmed. 

Soper  (&  Allen,  for  appellants. 

T.  W.  Harrisofij  for  appellees. 

Given,  J. — 1.  The  ground  of  demurrer  to  the  peti- 
tion being  *'that  the  facts  stated  therein  do  not  entitle 
the  plaintiffs  to  the  relief  demanded,''  we  must  look  to 
the  petition  alone  for  the  facts  upon  which  to  deter- 
mine the  questions  presented.  The  first  contention  is 
whether  the  petition  shows  that  the  defendant  T.  W. 
Harrison  was  incapable  of  acquiring  title  to  the  lands, 
or  any  of  them,  under  the  sales  set  out,  for  delinquent 
taxes.  The  allegations  relating  to  this  question  may 
be  stated  as  follows:  Henry  E.  Seymour,  deceased, 
of  whom  the  plaintiffs  Julius  H.  Seymour,  Edmund 
Seymour,  aod  William  W.  Seymour  are  sole  heirs,  was 
the  owner  of  the  patent  title  to  the  east  half  of  the 
northeast  quarter  of  section  17,  township  95,  range  31, 
Palo  Alto  county.    In  1878  he  executed  a  quitclaim 
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jrefor  to  John  C.  Bennett  for  the  benefit  of  one 
Bennett  immediately  quitclaimed  to  Shea  & 
and  Brown  and  wife  afterwards  quitclaimed  to 
On  February  3,  1881,  Mr.  Seymour  commenced 
►n  to  set  aside  said  conveyances  od  the  ground 
[  on  the  part  of  Shea  in  obtaining  the  deed 
1 .  Pending  the  action ,  Shea  quitclaimed  to  one 
md  on  December  21,  1881,  Gregg  quitclaimed 
defendant  Harrison,  who  was  substituted  aa 
Qt  in  the  pending  action  to  set  aside  the  con- 
3.  June  26,  1882,  a  decree  was  entered  against 
i,^and  in  favor  of  the  plaintifiE  Seymour,  that 
1  held  the  title  in  trust  for  Seymour,  and  can- 
:hese  several  conveyances,  and  decreeing  that 
1  convey  to  Seymour.  The  case  was  retried  on 
I's  appeal,  in  this  court,  and  aflBrmed  July  14, 
5ee  Seymour  v.  Shea^  62  Iowa,  708.  At  the 
rm,  1884,  Harrison's  petition  for  a  rehearing 
[•ruled;  and  on  the  twenty-eighth  day  of  April, 
irrison  executed  a  quitclaim  deed  to  Seymour,  as 

by  the  decree.  The  petition  shows  that  on 
er  5,  1881,  the  undivided  one-fortieth  of  the 
ilf  of  the  land  in  question  was  sold  to  J.  R. 
for  the  taxes  of  1880;  that  Hughes  assigned 
ficates  to  the  defendant  Harrison,  January  4, 
d  that  a  treasurer's  deed  was  executed  to  him 
October  1,  1889;  that  on  December  4,  1882, 
aining  parts  of  said  land  were  sold  to  John 
3,  Jr.,  for  the  taxes  of  1881;   that  Jenswold 

the  certificates  to  the  defendant  Harrison, 
)er  1,  1885,  and  that  a  treasurer's  deed  was 
[  to  him  thereon  December  14,  1885 ;  that  on 
Br  1,  1884,  the  parts  of  said  land  last  sold  w^re 
►Id  to  Jenswold  for  the  taxes  of  1883;  that 
3  assigned  these  certificates  to  the  defendant 
I,  January  7,  1885;  and  that  a  treasurer's  deed 
3uted  to  him  thereon  February  11,  1889.    In 


Digitized  by 


Google 


May  1892]  Seymoue  v.  Harrison.  133 

June,  1889,  Harrison  conveyed  part  of  the  land  to  the 
defendant  Drennan,  but,  as  his  title  must  stand  or  fall 
with  that  of  Harrison,  it  need  not  be  further  noticed. 

The  appellants'  first  contention  is  that  Harrison 
was  incapable  of  acquiring  title  to  these  lands  under 

said  tax  sales,  for  the  reason  that  he  had 

'  Fi^rto^Dur-    such  an  interest  in  and  claim  to  the  lands 

of^naked  legal  as  entitled  and  required  him  to  pay  the 

the  taxes ;  that  he  was,  as  to  the  plaintiffs' 
ancestors,  a  trustee  ex  mdleficio  of  the  lands,  and  could 
not  acquire  an  adverse  interest  in  the  subject  of  the 
trust ;  and  that  to  permit  him,  while  making  claim  to 
the  land,  and  while  holding  the  legal  title  and  defend- 
ing both  in  the  courts,  to  neglect  to  pay  the  taxes,  and 
take  title  under  the  sales,  would  be  to  sanction  a 
legal  fraud,  and  permit  him  to  do  indirectly  that  which 
he  and  his  grantors  were  denied  the  right  to  do  directly. 
It  is  contended  in  argument  that  the  deed  from  Sey- 
mour to  Bennett,  and  the  subsequent  conveyances  there- 
under, vested  in  Harrison  the  legal  title,  valid  as 
against  all  person^  except  Seymour ;  that  with  the  legal 
title  Harrison  had  possession  and  having  such  title  ands 
posession,  and  having  asserted  unqualified  owner- 
ship, and  having  taken  title  subject  to  tax  liens,  he 
thereby  undertook  himself  to  pay  the  taxes ;  that,  it 
being  his  duty  to  pay  the  taxes,  he  could  acquire  no 
light  or  title  to  the  land  by  neglect  of  such  duty  which 
would  defeat  the  plaintiffs. 

It  is  a  familiar  rule  that  the  owner  of  land,  or  one 
under  obligation  to  pay  taxes  thereon,  cannot  acquire 
a  tax  title  so  as  to  defeat  incumbrancers  or  others  set- 
ting up  a  claim  or  title  adverse  to  him.  We  have  seen 
that  by  the  decree  it  was  adjudged  that  Harrison  never 
had  any  ownership  or  interest  in  the  land  under  the  quit- 
claim deed  to  him.  If  nothing  more  appeared,  it  would 
be  very  clear  that  no  obligation  rested  upon  him  to 
pay  taxes,  but  he  was  adjudged  to  hold  the  title  to  the 
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ist  for  Seymour.  This  trust  conferred  no 
iterest  in  the  land  upon  Harrison.  It  was 
ist  that  the  chain  of  legal  title  might  not  be 
[  or  broken,  but  remain  connected  and  con- 
The  trust  was  as  to  the  naked  legal  title, 
if  erred  no  rights  and  created  no  obligation 
rison  with  respect  to  the  land,  except  that  he 
the  chain  of  legal  title  to  the  real  owner  by 
to  him  a  quit-claim  deed.  It  is  not  alleged 
rison  was  in  possession,  but  it  is  argued 
jssion  will  be  presumed  from  his  holding  the 
Curtis  V.  Smith,  42  Iowa  665,  seems  to  us 
fully  answer  some  of  these  contentions  of  the 
In  that  case  Brock,  the  owner,  having  con- 
lands  in  question,  thereafter  executed  a  quit- 
i  for  the  same  lands  to  the  defendant  Smith, 
ved  the  deed  with  full  knowledge  of  the  prior 
30.  Thereafter  Smith  laid  out  part  of  the 
wn  lots,  and  took  an  assignment  of  a  tax  sale 
from  one  Bergen.  It  was  contended  that 
id  no  right  to  a  deed  under  the  certificate 
E  the  quit-claim  deed  to  him,  and  the  fact  that 
possession  of  the  land.  It  was  held  that  the 
L  to  Smith  gave  him  no  right ;  that  it  was  as 
conveying  no  title  to  him,  and  imposing 
tion  upon  him  to  pay  taxes ;  that,  if  in  pos- 
e  was  a  mere  trespasser,  and  was  not  forbid- 
e  law  to  acquire  a  tax  title  on  the  land.  The 
3:  ''But  we  know  of  no  case  where  it  is  held 
vho  has  no  interest  in  lands,  is  under  no  obli- 
pay  the  taxes,  and  sustains  the  relation  to  the 
a  stranger,  cannot  acquire  a  tax  title  thereon ; 
9  possession  is  held  neither  as  tenant,  trus- 
gent  of  the  land  owner,  it  can  be  no  impedi- 
he  acquisition  of  a  tax  title  upon  the  land.'' 
)n  was  in  possession,  it  was  not  as  trustee  of 
but  as  a  trespasser.    It  will  be  observed  that 
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Harrison  did  not  acquire  the  certificates  of  the  tax  sales 
made  in  1882  and  1884,  nor  any  of  the  tax  deeds,  until 
after  the  decree  was  aflQrmed,  and  he  had  quit-claimed 
the  land  to  Seymour.  By  the  decree  and  this  quit- 
claim it  is  not  only  made  to  appear  that  he  had  no 
interest  in  the  land  thereafter,  but  that  he  had  no  inter- 
est in  it  theretofore  by  virtue  of  the  quit-claim  deed.  It 
was  made  to  appear,  not  only  that  no  obligation  rested 
upon  him  at  the  time  he  acquired  these  certificates  to 
redeem  therefrom,"  but  that  he  was  under  no  obligation 
to  pay  the  taxes  for  which  the  sales  were  made.  It 
follows,  therefore,  that  under  these  certificates  he  had 
a  right  to  acquire  a  tax  title  to  the  land  covered  by 
them. 

The  certificates  of  the  sales  of  1881  covered  but 
a  small  fraction  of  the  land,  one  being  for  one  fortieth 
of  the  north  forty  acres  and  the  other  for  one  eighth  of 
the  south  forty  acres.  Authorities  are  cited  by  the 
appellants  emphasizing  the  obligation  of  him  whose  duty 
it  is  to  list  lands  for  taxation  and  to  pay  the  taxes 
thereon.  These  authorities  apply  with  full  force  to  the 
appellants.  During  all  the  time  from  February  3, 1881, 
to  the  time  the  appellee  received  his  tax  deeds,  the  duty 
rested  upon  the  appellants,  or  their  ancestor,  to  pay 
those  delinquent  taxes,  or  to  redeem  from  the  sales 
made  therefor,  yet  they  never  offered  to  do  either 
until  the  bringing  of  this  suit.  We  are  of  the  opinion 
that  the  petition  fails  to  show  that  Harrison  had  such 
an  interest  in  the  land  as  required  him  to  pay  the  taxes 
for  which  it  was  sold,  or  that  he  held  the  legal  title 
under  such  circumstances  as  would  prevent  him  from 
acquiring  a  tax  title  under  either  or  all*  of  the  certifi- 
cates. 

n.  The  petition  shows  that  the  land  in  question 

was  taxed  in  the  name  of  Frank  B.  Gregg,  for  the  years 

2.  — :  notio©  to  1881  to  1885,  iuclusive,  and  thereafter  in 

re^em.  »«r-    ^^^  name  of  appellee  T.   W.   Harrison. 
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le  expiration  of  the  time  to  redeem 
sales  made  in  1881  and  1882  were 
regg  in  Kansas  City,  Mo.  It  is  not  shown 
3  served  upon  any  person  to  redeem  from 
in  1884.  nor  is  it  alleged  that  no  such 
rved.  The  inference  is  that  none  was 
ich  as  the  lands  were  taxed  in  the  name 
the  time  for  the  service  of  such  notice. 
)  case,  it  was  not  required  that  Harrison 
Qotice  upon  himself.  It  has  been  held 
case  no  notice  is  required.  Knight  v. 
3wa,  730;  Brown  v.  Pooly  81  Iowa,  455. 
Hants'  contention  is  that  notice  to  the 
se  name  the  land  is  taxed  can  only  be 
ally  wh^n  that  person  resides  in  the 
if  he  does  not  reside,  then  it  must  be  by 
[t  has  been  repeatedly  held  that,  though 
xed  by  mistake  in  a  wrong  name,  the 
)  given  to  the  person  in  whose  name  it  is 
r  V.  Farnemarij  65  Iowa,  227;  Bradley  v. 
wa,  180.  These  notices  were  properly 
regg  as  the  lands  were  taxed  in  his  name 
the  service  thereof.  Service  upon  Mr. 
my  other  person  would  not  have  been 
e  evident  purpose  of  the  notice  is  to 
son  served  of  the  matters  required  to  be 
the  notice,  and  this  is  more  certainly 
by  personal  service,  though  made  with- 
y,  than  by  publication.  The  provision 
ch  notice  by  publication  is  permissive, 
be  said  that  the  purpose  of  the  statute  is 
)mplished  when  the  service  is  personal. 
Qg  in  the  statute  requiring  the  service  of 
e  owner  of  the  land,  unless  it  is  taxed  in 
le  appellants  and  their  ancestor  might 
lit  themselves  in  the  way  to  be  entitled  to 
[n  Rowland  v.  Brown j  75  Iowa,  679,  it  is 
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held  that  **the  place  of  service  is  not  material  where 
there  is  actual  service,  and  the  return  need  shoT 
the  service  and  the  particular  mode  thereof."  In 
V.  Crahbj  73  Iowa,  416,  it  is  said:  ^'Such  notice 
not  be  by  publication  exclusively,  but  may  be  i 
personally."  The  service  is  to  be  in  the  manne 
vided  for  serving  original  notices.  Actual  pe 
service  of  an  original  notice,  either  within  or  w 
the  state,  supersedes  the  necessity  of  publication, 
^section  2621. 

Our  conclusion  is  that  the  petition  as  amende 
to  show    facts    entitling    the    plaintifiE    to  the 
demanded,  and  that  the  demurrer  was  therefore 
■erly  sustained.    Affirmed.  , 


A.  S.  Hodge,  Appellant,  v.  Austin  F.  Shaw, 

Appellees. 

1.  Easement:  obstruction:  damages:  res  adjudicata.  T 
tiff  having  purchased  a  town  lot  of  one  S.,  with  a  right  of  wa] 
lot  adjoining  him  on  the  north  for  alley  purposes,  and  enjoy 
way  for  a  number  of  years,  a  grantee  of  S.,  under  a  subsequent 
ance,  commenced  the  erection  of  a  permanent  building  u] 
adjoining  lot,  and  across  said  way,  thereby  cutting  off  all  acce 
plaintiffs  alley  across  said  lot.  Whereupon  the  plaintiff  con 
an  action  against  S.,  praying  that  said  building  might  be  abs 
nuisance,  that  S.  be  required  to  establish  a  new  way  to  th 
tiffs  alley  ao]:&ss  the  land  of  S.  to  the  west  of  plaintiff's 
that  he  have  judgment  for  the  damages  sustained.  The  cou 
generally  for  the  plaintiff,  and  rendered  judgment  againsi 
two  hundred  dollars  and  costs,  which  judgment  was  paid,  an 
After  the  plaintiff  for  a  number  of  years  enjoyed  free  acces 
rear  of  his  lot  over  the  land  of  S.  on  the  west.  The  heirs  of  S 
eommenoed  the  erection  of  a  building  in  the  rear  of  the  plaint 
thereby  cutting  off  all  access  to  that  end  of  the  lot  by  mean 
way  secured  to  the  plaintiff  as  a  result  of  the  former  action,  t! 
tiff  commenced  this  action  to  enjoin  said  heirs  from  interfer 
«aid  right  of  way,  and  praying  judgment  for  damages.  Held, 
Judgment  formerly  obtained  was  a  bar  to  the  present  action. 
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:  :  .    The  plaintiff  having  in  the  former 

ivered  damages  based  upon  a  total  breach  of  the  contract 
a  right  of  way,  held,  that  there  could  be  no  recovery  of 
1  this  case  upon  the  ground  that  the  damage  is  a  continu- 
r  which  successive  actions  might  be  brought. 

n  Jackson  District  Court. — Hon.  A.  Howat, 
Judge. 

Saturday,  May  14,  1892. 

J  in  equity  to  enjoin  the  defendants  from 
with  the  plaintiff's  right  in  a  certain  alley, 
is  use  of  the  same.  Answer  in  denial  of  the 
right,  and  pleading  a  former  adjudication. 
was  rendered  dismissing  the  plaintiff's  peti- 
e  appeals. — Affirmed.  ' 

&  Schuyler  and  B.  F.  Thomas ^  for  appellant* 

5  M.  Dunbar y  for  appellees. 

,  J.— ;The  evidence  in  this  case  discloses  the 
facts:  Sophia  Shaw,  the  ancestor  of  the 
m  April  17,  1873,  conveyed  to  the  plaintiff 
jr-three  feet  front  by  eighty  feet  deep  in  the 
[uoketa.  At  the  same  time,  she  entered  into 
igreement  with  the  plaintiff,  granting  him 
J  for  the  purpose  of  a  private  alley,  of  a  strip 
Bn  feet  in  width  from  east  to  west  by  twenty- 
in  length  from  north  to  south,  and  lying 
I  adjoining  the  lot  sold  him;  said  land  to  be 
nection  with  five  feet  of  his  own  lot.  This 
led,  as  it  appears,  over  Mrs.  Shaw's  land, 
of  the  other  lots,  onto  Pleasant  street.  The 
ed  the  alley  without  interference  or  dispute 
when  Sophia  Shaw  sold  to  C.  M.  Sanborn 
lot,  and  he  erected  a  permanent  building 
itirely  shutting  up  the  end  of  said  alley  on 
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the  street ;  thereby  preventing  passage  through  it  from 
the  plaintiff's  place  to  Pleasant  street. 

In  June,  1881,  the  plaintiff  brought  suit  against 
Sophia  Shaw,  and  in  his  petition  set  out  the  purchase 
of  the  lot ;  the  granting  of  the  alley  furnishing  passage 
way  to  Pleasant  street;  averring  the  performance  of 
all  the  conditions  agreed  to  by  him  in  said  written  con- 
tract granting  said  alley ;  averring  the  sale  by  Sophia 
Shaw  to  Sanborn  of  a  part  of  said  alley,  extending^ 
north  from  Pleasant  street  to  the  north  line  of  the 
premises  owned  and  occupied  by  Sanborn;  that 
Sanborn  had  begun  the  erection  of  a  brick  dwelling- 
thereon,  had  shut  up  said  alley,  thereby  cutting  the 
plaintiff  off  from  all  means  of  passing  from  Pleasant 
street  or  any  other  public  street  to  the  rear  of  his  prem- 
ises except  by  passing  over  adjacent  land  of  Mrs.  Shaw ; 
and  that  she,  by  her  said  acts,  had  rendered  the  grant 
of  the  alley  made  to  him  useless.  The  petition  also 
averred  that  the  plaintiff  had  suffered  great  los& 
and  damage  in  depreciation  of  the  actual  and  rental 
value  of  his  premises.  He  prayed  that  Sanborn's 
building  might  be  abated  as  a  nuisance,  or  that  Mrs. 
Shaw  might  be  ordered  by  the  court  to  fix  and  estab- 
lish for  the  plaintiff's  use  a  new,  suitable,  and  sufficient 
way  or  means  of  access  across  her  adjoining  land  from 
Pleasant  street  to  the  west  or  rear  end  of  his  premises,, 
and  demanded  judgment  for  two  thousand  dollars  dam- 
ages. Some  other  allegations  were  made,  which,  in 
view  of  the  evidence  in  this  case,  need  not  be  stated. 
The  defendant  Sophia  Shaw  answered  the  petition, 
admitting  the  plaintiff's  purchase  of  his  lot,  and  the 
execution  of  the  deed  therefor;  also  admitting  the  exe- 
cution of  the  written  agreement,  the  making  deed  ta 
Sanborn,  and  his  erection  of  a  building;  averring  that 
the  plaintiff  had  forfeited  his  rights  under  the  grant  of 
the  alley  by  failing  to  perform  certain  conditions,  not 
necessary  to  be  stated  here.     The  plaintiff  filed  a  reply 
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nying  the  allegations  in  Mrs.  Shaw's 
luse  was  tried  to  the  court  on  April  6, 
ing  was  generally  for  the  plaintiff,  and 
3  rendered  against  the  defendant  for 
ollars  and  costs,  which  judgment  was 

from,  and  was  paid  by  Mrs.  Shaw, 
t  made  a  party  to  this  action. 
•s.  Shaw  died  intestate,  and  the  defend- 
hildren  and  heirs-at-law.  Austin  F. 
ing  the  pendency  of  the  present  suit, 
jfendants,  prior  to  his  death,  acquired 
le  real  estate  in  controversy.     In  1889, 

being  the  owners  of  the  land  lying 
1,  the  plaintiflE,  and  others,  laid  out  a 
een  feet  wide,  running  to  the  rear  of 
>t,  but  with  a  strip  of  land  thirty-three 
)en  this  new  alley  and  the  private  alley 
ntiflE.  Thus  this  new  alley  left  about 
-of  ground  back  of  the  plaintiff's  lot 
3g  lots,  and  lying  between  the  new  and 
e  portion  of  this  strip  of  thirty-three 
)  rear  of  other  lot  owners  was  sold  by 
to  such  lot  owners,  thereby  extending 
to  the  new  alley,  they  paying  thei'efor 
dollars  to  fifty-five  dollars  each,  but  a 
n  was  asked  the  plaintiff.  . 
dants  began  preparations  to  erect  a 
3  thirty-three  feet  in  the  rear  of  the 
ling,  and  between  it  and  the  new  alley, 
aber  4,  1889,  the  plaintiff  began  this 
e  agreement  of  Mrs.  Shaw  to  give  him 
3y;  the  location  and  situation  of  his 
Blation  to  the  old  alley  and  the  adjacent 
resentations  of  Mrs.  Shaw,  made  to  him 
purchased  his  lot,  that  she  had  laid  out 
n  alley  in  the  rear  of  all  the  lots  adja- 
l  reaching  to  Pleasant  street ;  the  written 
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grant  of  the  alley;  the  bringing  of  the  former  suit,  and 
its  result ;  that  he  had  had  since  said  suit,  and  up  to  1889, 
free  access  to  the  rear  of  his  lot  from  Pleasant  street 
over  Sophia  Shaw's  land;  setting  out  the  laying  out  of 
the  sixteen  foot  alley  before  mentioned;  that  the 
defendants  asked  an  exorbitant  price  for  the  strip  of 
land  back  of  his  building  to  the  sixteen-foot  alley;  that 
they  proposed  to  erect  a  building  on  said  piece  of 
ground  in  the  rear  of  his  lot,  which  would  work  him 
great  injury;  and  demanding  that  it  be  determined 
that  the  plaintiff  has  an  alley  right  in  the  sixteen-foot 
alley,  with  free  access  to  the  same  over  land  between 
his  lot  and  said  alley;  praying  for  a  temporary  injunc- 
tion restraining  the  defendants  from  interfering  with 
said  right,  and  for  other  » relief ;  also  asking  one 
thousand  dollars  damages  for  the  interference  with  his 
alley  rights.  The  defendants  admitted  the  purchase  of 
the  lot  from  Sophia  Shaw;  the  written  agreement 
granting  an  alley;  the  bringing  of  the  suit  in  1881; 
that  they  had  laid  out  the  sixteen-foot  alley  and  sold 
ground  as  alleged ;  that  they  intended  *to  erect  a 
building  as  claimed;  and  denied  all  other' allegations 
of  the  petition.  The  defendants  pleaded  the  former 
suit  of  1881  as  a  prior  adjudication ;  also,  the  statute 
of  limitations.  The  plaintiff,  replying,  admits  that  the 
pleadings  and  record  attached  to  the  answer  are  correct, 
but  denies  that  they  have  the  force  and  effect  claimed 
by  the  defendants.  In  an  amendment,  th^  plaintiff 
claims  that  the  action  begun  in  1881  resulted  in  his 
favor,  and  that  the  defendants  are  estopped  thereby, 
as  well  as  by  the  original  agreement,  from  denying  or 
abridging  the  use  or  exercise  of  the  plaintiff's  rights. 
The  defendants  deny  the  allegations  of  the  amend- 
ment. The  court  dismissed  the  plaintiff's  bUl,  and  he 
appeals. 

I.     The  question  for  our  determination  is,  were 
the  matters  pleaded  in  this  action  by  the    plaintiff 
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adjudicated  in  the  suit  brought  by  him 

against  Mrs.  Shaw  in  1881?     In  the  case 

at  bar,  it  appears  that  there  was  a  total 

breach  of  the  contract.     It  was  so  treated 

QtifiE    in  the  former    action.     He  therein 

Sanborn's  building,  which  closed  up  the 

;  be  abated  as  a  nuisance,   or  that  the 

y  an  order  made  by  the  court,  should  be 

)  open,  fix,  and  establish  a  new  and  suffi- 

means  of  access  across  her  adjoining  land 

end  of  his  premises ;  and  also  prayed  for 

n  the  present  action,  he  asks  the  court  to 

lat  he  has  an  alley  right  in  the  sixteen-foot 

lies  thirty-three  feet  away  from  him,  and 

efendants  eaijoined  from  interfering  with 

to    it    by  building    thereon,   and    claims 

[•he  plaintiff's  present  claim,  if  he  has  any, 

n  the  original  agreement  for  an  alley  imme- 

he  rear  of  his  building.     That  righ,t  was 

the  former  action.     He  recovered'damages 

I  he  cannot  be  heard  to  relitigate  his  right 

ay  over  the  defendant's  land.     That  was 

things  in  issue  in  the  former  action.     In 

also,  he  expressly ,  pleaded,  not  only 
the  rental  value  of  his  building,  but  the 
in  the  actual  value  of  his  premises.  The 
1  this  action  asking  damages,  and  also  a 
he  defendants'  land  to  the  new  alley.  The 
former  trial  found  generally  for  him.  He 
for  a  convenient  way  over  the  defendants' 
3  prayer  was  not  granted.  It  is  said  in  Hdhn 

Iowa,  748:  '*The  same  evidence  which 
lish  his  right  of  recovery  in  this  action 
liave  established  his  claim  in  the  former 
he  most  infallible  test  as  to  whether  a 
jment  is  a  bar  is  to  inquire  whether  the 
ce  will  maintain  both  the  present  and  the 
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fonner  action. ''  See,  also,  Stodghill  v.  G.  B.  <&  Q. 
Bailway  Co.j  53  Iowa,  341;  Goodenow  v.  Litchfield^  59 
Iowa,  226;  Bettys  v.  G.  M.  <&  St.  P.  Bailway  Co.,  43 
Iowa,  602.  It  cannot  be  doubted  that  the  action  in 
1881  was,  in  law,  between  the  same  parties,  and  in 
relation  to  substantially  the  same  subject-matter.  The 
former  judgment  not  only  concludes  the  parties  as  to 
the  matters  actually  in  issue  and  decided  therein,  but 
also  as  to  all  mattei*s  which  they  might  have  litigated. 
This  is  too  well  settled  to  need  a  citation  of  authorities. 
Stodghill  v.  C.  B.  <&  Q.  Bailway  Co.,  53  Iowa  346,  and 
cases  cited.  And  it  is  held  that  * 'where  the  parties  are 
the  same,  the  legal  effect  of  the  former  judgment  as  a 
bar  is  pot  impaired  because  the  subject-matter  of  the 
second  suit  is  different,  provided  the  second  suit 
involves  the  same"  title,  and  depends  upon  the  same 
question. ^^  Doty  v.  Brown,  4  N.  Y.  71;  Burt  v. 
Sternhurgh,  4  Cowan  559;  Aurora  v.  West,  7  Wall.  82. 
The  fact  that  the  court  in  the  former  action  found  gen- 
erally for  the  plaintiff,  but  only  gave  hhn  a  judgment 
for  damages,  was,  in  effect,  an  adjudication  that  he 
was  entitled  to  no  other  relief.  Freeman  on  Judgments, 
section  272 ;  Thompson,  v.  McKay,  41  Cal.  221 ;  Goodenow 
V.  Litchfieldy  59  Iowa,  226.  These  matters  which  were 
or  might  have  been  pleaded  in  the  former  action  must 
be  now  treated  as  adjudicated. 

II.  It  is  contended  that  this  is  a  case  where  the 
damages  are  continuing,  and  that  successive  suits  may 

be  brought ;  that  the  plaintiff's  rights  are 
^'  ZI;  '^''      •  based  upon  contract,  and  hence  the  rule 

as  to  original  damages  does  not  apply. 
The  rule  referred  to  is  thus  stated:  '* Whenever  the 
nuisance  is  of  such  character  that  its  continuance  is 
necessarily  an  injury,  and  where  it  is  of  a  permanent 
character,  that  will  continue  without  change  from 
any  cause  but  human  labor,  then  the  damage  is  an 
original  damage,  and  may  be  at  once  fully  compen- 
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vn  of  Troy  v.  Railway  Co.,  3  Frost.  (N* 
ers  V.  City  of  Council  BluffSy  45  Iowa,  652^ 
ted.  The  reason  of  the  rule  is  that  the 
damage  is  permanent  in  character;  that, 
)red  with  by  the  hand  of  man,  it  will  con- 
itely, — and  hence  damages,  whether  past 
re,  can  be  estimated,  and  in  such  cases 
itions  cannot  be  brought.  Applying  this 
cts  in  this  case,  we  find  that  at  the  time 
nstituted  his  former  action  the  alley  in  the 
uilding,  at  the  point  where  it  reached  the 
totally  obstructed  by  a  permanent  brick 
n  in  course  of  erection;  that  the  plain- 
in  his  petition  that  said  obstruction 
)  alley  * 'impassable  for  any  purpose.'' 
ien  an  entire  JDreach  of  the  contract,  for 
►laintifiE  might  have  recovered  damages^ 
or  prospective.  We  cannot  accede  to  the 
the  rule  as  to  original  damages  is  confined 
trespass  or  torts.  Bowe  v.  Milk  Co.j  4A 
Not  only  was  there  in  fact  a  total  breach 
•act  at  the  time  the  plaintiff  began  his 
1,  but  the  plaintiff  so  treated  it.  He  asked 
I's  building,  which  closed  the  alley,  might 
a  nuisance,  or  that  the  plaintiff  should,  by 
court,  have  a  new  and  sufficient  way  or 
ess  across  Mrs.  Shaw's  adjoining  lands  to 
,r  end  of  his  building ;  and  also  asked  dam- 
3W  of  the  fact  that  he  did  not  make  San- 
jj  and  that  he  did  not  appeal  fFom  the 
nent,  we  may  well  assume  he  considered 
at  an  end,  so  far  as  securing  to  him  the 
the  alley  was  concerned,  and  sought  for 
the  breach  of  the  contract. 
7  of  the  case  renders  it  unnecessary  to  dis- 
lestions  raised.     The  decree  of  the  district 
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The  State    op   Iowa,  Appellee,  v.  Hugh   Cassidy^ 

Appellant.  1 35  14& 

^  127    691 

/  I  „ 

!•     Rape :  tobos:  svidenoe.    Where  the  snbjeot  of  an  alleged  rape  wa»   I  ^  ^^| 

aged  thirteen  years  and  six  months  at  the  time  of  its  commission,  and    ^ 

*  the  defendant  admitted  having  had  sexual  intercourse  with  the  pros- 
eontrix,  but  with  her  consent,  and  it  appeared  from  the  testimony  of 
the  prosecutrix  that  the  place  where  the  rape  was  alleged  to  have 
been  committed  was  at  a  building  situated  not  more  than  sixty  yards 
from  her  home,  and  with  an  open  door  on  the  side  next  to  the  house, 
but  that  she  made  no  outcry,  and  made  no  complaint  of  being  injured,, 
and  there  were  no  marks  or  scratches  or  bruises  on  her  person,  nor 
hemorrhage  from  her  private  parts,  and  after  the  occurrence  she 
remained  until  she  procured  some  hot  water  for  which  she  had  come, 
carried  it  home  and  went  about  her  work  as  though  nothing  unusual 
had  happened,  held,  that  a  verdict  finding  the  defendant  guilty  was  not 
supported  by  the  evidence. 

2.     :    OHARAOTER  DP   PROSECUTRIX:   sviDEKOE.    The    defendant 


offered  to  prove  by  his  wife  that,  while  the  prosecutrix  was  visiting 
at  the  defendant's  house,  some  time  before  the  alleged  rape,  she- 
acted  so  immodestly  that  the  defendant's  wife  ordered  her  to  go  home,, 
and  that  she  refused  to  go,  and  stated  to  his  wife  that  she  was  in  the 
habit  of  going  to  the  building  where  the  defendant  was  employed,, 
"and  playing  with  him  and  using  him,  whenever  she  pleased."  Held, 
that,  a  proper  foundation  being  laid,  the  evidence  should  have  beeik 
received. 

Appeal  from  Lucas  District  Court. — Hon.  E.  L.  Bubton, 

Judge. 

Monday,  May  16,  1892. 

The  defendant  was  indicted,  tried  and  convicted 
of  the  crime  of  rape.  He  was  sentenced  to  imprison- 
ment in  the  penitentiary  for  five  years,  and  he  appeals. 
— Reversed. 

M.  L.  Temple^  W.  B.  Barger^  and  W.  H.  Sanders y 
for  appellant. 
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attorney  General,  and   Thos.  A. 

he  case  is  before  us  upon  a  full 
mce,  including  all  of  the  rulings 
pon  the  evidence.  We  also  have 
•t  to  the  jury.  The  arguments  of 
f,  and  that  of  the  counsel  for  the 
[  mainly  to  a  discussion  of  the 
im  that  there  was  not  suflBcient 
complaining  witness  to  author- 
The  prosecuting  witness  testi- 
m  her  father's  house,  a  distance 
to  an  air  shaft  connected  with  a 
ket  of  hot  water.  There  was  a 
achinery  in  operation  at  the  air 
odant  was  engaged  there  as  a 
i  that  while  at  the  air  shaft  the 
)f  her,  and  carried  her  behind  the 
7  force  and  against  her  will,  had 
ith  her,  and  that  afterwards  she 
er  which  she  went  for  and  went 
estified  that  this  occurred  in  the 
.  The  trial  was  had  in  September 
.  the  prosecuting  witness  was  then 
old.  The  defendant  is  of  the  age 
3ars.  He  is  married  and  has  two 
does  not  appear  that  the  com- 
ber father  and  mother  that  she 
»y  the  defendant  until  about  the 
May,  1890 ;  and  she  did  not  then 
cate  the  fact  to  her  parents.  It 
Pendant  had  stated  that  he  had 
with  her  with  her  consent,  and 
;  and  that  when  the  parents  of 
hey  called  her  to  account  for  it, 
he  claim  that  the  defendant  had 
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-committed  a  rape  upon  her.  No  witness,  other  than 
the  prosecutrix,  testified  to  any  fact  which  corroborated 
her,  further  than  that  she  and  the  defendant  had  crim- 
inal intercourse  with  each  other.  She  was  corroborated 
as  to  the  act  of  sexual  intercourse  by  admissions  of  the 
defendant,  testified  to  by  other  witnesses,  and  by  the 
defendant  himself  in  his  testimony  as  a  witness  on 
the  trial.  But  all  of  this  evidence  was  to  the  effect 
that  no  force  was  used,  and  that  the  prosecuting  wit- 
ness was  willing  to  engage  in  the  unlawful  act,  and  in 
fact  invited  the  defendant  to  engage  in  its  icom mission. 
It  is  evident  that  the  jury  did  not  believe  the  state- 
ments of  the  defendant  further  than  they  involved  an 
admission  that  the  sexual  intercourse  took  place,  and 
this  court  long  ago  established  the  rule  that,  in  a  pros- 
-ecution  for  a  rape,  the  fact  that  a  rape  was  committed 
may  be  established  by  the  testimony  of  the  injured 
party  alone,  and  that  it  is  only  the  connection  of  the 
accused  with  the  offense  that  requires  corroboration, 
under  section  4560  of  the  Code.  State  v.  McLaughlin^ 
44  Iowa,  82. 

But  there  are  other  considerations  in  this  case 
which  lead  us  to  hesitate  about  approving  the  verdict 
of  the  jury.  We  are  not  unmindful  of  the  fact  that 
the  prosecuting  witness,  at  the  time  of  this  alleged 
outrage  upon  her,  was  aged  about  thirteen  years  and 
six  months,  and  that  ordinarily  the  force  requisite  to 
overcome  the  will  of  a  girl  of  her  years  would  not  be 
Buch  as  would  be  necessary  to  constitute  the  crim© 
with  an  adult  female.  But,  giving  all  due  considera- 
tion to  the  tender  years  and  want  of  judgment  and 
discretion  of  the  complainant  in  this  case,  we  doubt 
and  hesitate  whether  this  defendant  should  be  incar- 
<5erated  in  the  penitentiary  for  five  years,  when  we 
consider  the  whole  of  the  testimony  of  the  complainant 
touching  the  alleged  outrage  upon  her.  We  will  briefly 
recite  the  facts  which  we  think  should  have  induced 
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nclusion  when  they  came 
a  rape  or  a  mere  act  of 
ifeent  of  the  complaining 

ice  not  to  exceed  sixty 
id  she  made  no  outcry. 
J  engine  room  where  the 

next  her  dwelling-house. 
m  before  indictment  she 
7,  because  the  steam  was 
ad  an  outcry  would  not 
tified  that  she  could  not 
lefendant  held  his  hand 
)  no  claim  that  she  was 
Led  of.  There  were  no 
i  on  her  person,  and  no 
her  private  parts.  After 
L  until  she  procured  the 
,  and  went  about  her 
lual  had  happened.  All 
imony.  She  claims  that 
d  her  he  would  give  her 
>t  tell  her  parents.     We 

brutal  outrage,  such  as 
en  committed  upon  her 

or  clothing,  or  without 
ing  manifest  at  the  time, 
was  any  such  evidence, 
engaged  in  trials  of  this 
low  the  criminal  act. 
J  was  a  witness  in  his 
I  defendant  lived  some 
5  air-shaft  where  he  was 
Some  time  before  the 
committed  the  prosecut- 
endant  on  a  visit  to  his 
some  three    days.     The 
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defendant  sought  to  prove  by  his  wife  that  the  girl  was 
immodest,  and  that  she  ordered  h^r  to  go  home,  and 
that  the  girl  refused  to  do  so,  and  generally  that  her 
conduct  and  language  were  unbecoming  a  virtuous 
female.  Much  of  this  evidence  was  ruled  out  by  the 
court.  It  is  probable  that  most  of  the  rulings  of  the 
court  could  be  sustained  on  the  ground  that  no  proper 
foundation  was  laid  for  the  evidence  by  a  cross-exami- 
nation of  the  complaining  witness.  But  other  parts 
wei-e  rejected  which  should  have  been  received. 
Indeed,  if  what  was  proposed  to  be  shown  by  the  tes- 
timony of  the  wife  was  true,  the  prosecuting  witness 
was  wonderfully  developed  in  the  ways  of  wickedness 
for  one  of  her  age ;  so  much  so  that  she  declared  to 
the  defendant's  wife  that  ''she  was  in  the  habit  of 
going  into  the  air-shaft  and  playing  with  him  and 
using  him  whenever  she  pleased. '^  In  view  of  all  these 
considerations,  we  think  the  defendant  should  have  a 
new  trial  and  an  opportunity  by  a  proper  presentation 
of  evidence  to  show,  if  he  can,  from  the  prior  acts  and 
conduct  of  the  proseciiting  witness,  that  her  account 
of  a  rape  committed  upon  her  is  not  entitled  to  belief. 
Reveesed. 


Habbt  Bichabdson,  by  his  Next  Friend,  Appellant, 
V.  RiNALDO  Gbays,  etal.y  Appellees. 

1.  Practice:  KQUiTY  cause:  documentary  evidence:  record.  Where 
documentary  evidence,  introduced  upon  the  trial  of  an  equity  cause, 
is  sufficiently  identified  by  dates  and  otherwise  in  the  reporter's 
shorthand  notes,  it  need  not  be  otherwise  presented  in  the  reporter's 
transcript  of  the  evidence ;  and  the  certificate  of  the  trial  judge  to 
said  shorthand  notes,  and  copied  by  the  reporter  into  his  transcript, 
is  sufficient  to  make  said  evidence  a  part  of  the  record. 

2.  Conveyances:  deuvery  op  deed:  evidence.  Where  one  R.,  a  res- 
ident of  Pennsylvania,  executed  a  deed  to  lands  in  this  state  to  his 
grandson,  aged  one  year,  residing  in  the  state  of  Michigan,  and  deliv- 
ered the  same  to  a  justice  of  the  peace  in  Pennsylvania  in  trust  for 
said  grandson,  but  neither  said  grantee  nor  his  parents  were  ever 
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oonveyanoe,  and  the  taxes  were  not  paid,  and  after- 
was  given  back  into  the  possession  of  B.,  who  in 

inquiry  concerning  the  land,  offered  to  cancel 
tertain  propositions  that  might  be  made  for  the  pur- 
Qd;  held,  in  an  action  brought  on  behalf  of  said 
next  friend,  to  quiet  the  title  to  said  land  in  the 
edeem  from  a  tax  sale  thereof,  that  nothwithstanding 
I  said  deed  in  evidence  on  behalf  of  the  plaintiff,  the 
mfficient  to  show  a  delivery  of  the  deed. 

Jalhoun   District    Court. — ^Hon.    J.    H. 
Macomber,  Judge. 

Monday,  May  16,  1892. 

quity  to  quiet  title  to  certain  land,  and 
I  to  redeem  the  same  from  tax  sale, 
submitted  to  the  court,  and  decree 
ing  the  plaintiff's  petition  on  the  merits^ 
plaintiff  appeals. — Affirmed. 

mson  and  0.  J.  Jolley^  for  appellant. 

^^rary^  for  appellees. 

-I.  The  appellees  moved  to  strike  the 
he  abstract  and  affirm  the  judgment  or 
eal,  for  two  reasons,  namely:  That  all 
Ls  not  extended  into  longhand  by  the  offi- 
id  filed  and  certified  within  the  time  pre- 
at  there  is  no  certificate  of  the  trial 
tended  shorthand  notes,  nor  any  of  the 
idence  identified  by  him. 
tness  of  the  abstracts  being  questioned, 
1  been  filed,  from  which  it  appears  that 
the  oral  evidence  was  taken  in  short- 
nd,  and  the  notes  properly  certified  by 
B  judge,  filed  on  the  day  the  decree  was 
tered,  to-wit:  May  2,  1890,  and  that  a 
mscript    thereof    was    filed    May  24th 


Digitized  by 


Google 


May  1892]  Richabdson  v.  Grays.  151 

following.  The  documentary  evidence  is  sufficiently 
identified  by  dates  and  otherwise  in  the  shorthand 
notes  and  transcripts  thereof,  and  is  attached  in  the 
original  form  to  the  transcript  of  the  record  and  evi- 
dence certified  by  the  clerk.  The  ground  of  this  first 
complaint  seems  to  be  that  the  reporter  did  not  copy 
the  documentary  evidence  into  the  transcript  of  the 
shorthand  notes.  This  is  not  required.  All  such  evi- 
dence must  be  certified,  ''not  by  transcript,  but  in  the 
original  form''  in  equity  causes.  Code,  section  3184. 
The  judge's  certificate  in  due  form  is  attached  to 
the  shorthand  notes,  wherein  the  documentary  evidence 
filed  with  and  certified  by  the  clerk,  is  sufficiently  iden- 
tified, and  the  transcript  of  the  shorthand  notes,  duly 
certified  by  the  reporter  and  filed  within  the  time 
required,  sets  forth  a  copy  of  the  judge's  certificate 
attached  to  the  shorthand  notes.  The  certification  is 
the  same  as  in  Boss  v.  Loomis,  64  Iowa,  433,  which  was 
held  to  be  sufficient.  See  also  Merrell  v.  Bowe^  69 
Iowa,  654.     The  motion  to  strike  is  overruled. 

II.  The  following  facts  appear  without  question : 
On  September  :|.,  1860,  a  patent  issued  from  the  United 
1.  coifvBYANCBs:   Statcsto  EbenezerEichardson,  Jr.,  for  the 
deedfJvi-'      lands    in  question,    and    under  date  of 
d«nc©.  March  5,  1873,  he  executed  and  acknowl- 

edged a  warranty  deed,  in  due  form,  written  upon  the 
back  of  the  patent,  conveying  the  land  to  his  gi-andson 
Harry  Richardson,  the  plaintiff  herein,  then  about  one 
year  old,  and  residing  in  the  state  of  Michigan,  in 
consideration  of  love  and  affection  and  the  sum  of  one 
dollar.  This  deed  was  acknowledged  before  Robert 
B.  Arnold,  a  justice  of  the  peace  of  Wayne  county, 
Pennsylvania,  and  witnessed  by  said  Arnold  and  one 
Martin  Reafler.  At  the  tax  sale  held  in  October, 
1874,  said  land  was  sold  to  the  appellee  Rinaldo  Grays, 
for  the  taxes  of  1872  and  1873,  and  thereafter,  on 
April  12,  1878,  notice  to  redeem  having  been  given  us 
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easurer  of  Calhoun  county  executed  and 
d  Gray  a  tax  deed  for  said  lands,  which 
Bcord  on  the  thirteenth  day  of  April, 

recorded.  Soon  thereafter  Gray  went 
of  the  land,  improved  the  same,  and 
•emained  in  possession, 
filing  question,  and  the  first  one  dis- 
)ther  there  was  such  a  delivery  of  the 
from  Ebenezer  Richardson  to  the  plain- 
title  in  the  plaintiff  thereunder  at  the 
:  sale,  in  October,  1874.  The  testimony 
9ct  is  as  follows:  Mr.  Richardson,  being 
lid  you  deliver  said  so-called  deed  to 
Lsonr^  answered,  'T  delivered  the  deed 

as  written  on  the  back  of  the  patent,  to 
•nold,  a  justice  of  the  peace  for  said 
'ne,  in  the  name  and  for  the  sole  benefit 
y  grandson,  on  the  fifth  day  of  March, 
IS  further  asked:   ''State  all  you  know 

return  of  assignment  and  patent  deed; 
to  which  he  answered,  ''I  know  that  I 
3  principal  custodian  of  the  deed  of 
ee  the  delivery  of  it  by  Justice  Arnold  to 

grandson.  My  grandson  was  living  in 
3  time.  Arnold  and  myself  were  living 
msylvania.^'  Mr.  Offenback  testified  to 
'  introduced  in  evidence  from  Ebenezer 
1  reply  to  inquiries  made  of  him  con- 
d,  in  which  he  said  he  was  owner  of  the 

taxes  to  February,  1872.     That  ''soon 

I  assigned  the  patent  to  my  grandson, 

whose  parents  lived  in  Michigan,  and 
i  neglected  from  that  time.  Probably 
ars  ago  the  patent  and  assignment  were 

from  Michigan.  The  assignment  is  on 
le  patent,  but  never  recorded,  and  can 
eled^  as  the  matter  stands.     I  can  enter 
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into  negotiations  for  conferring  title  to  purchaser,  but 
am  not  in  need;  consequently  am  perfectly  easy  until 
owner  becomes  of  age.  I  understand  the  land  has 
become  valuable.  However,  if  the  person  in  posses- 
sion will  make  a  reasonable  proposition,  it  will  be 
<5onsidered.  A  legal  gentleman  in  your  vicinity  has 
some  time  since  offered  to  prosecute  for  one  half  the 
proceeds.  May  yet  send  to  him  for  prosecution.  It  is 
urged  by  the  child's  father."  The  plaintiff  produced 
^nd  introduced  in  evidence  on  the  trial  the  patent,  with 
the  warranty  deed  written  on  the  back  thereof,  neither 
of  which  was  ever  filed  for  record  or  recorded.  The 
defendant,  Lizzie  Nowlin,  holds  a  mortgage  from  the 
defendant  Gray,  and,  as  her  rights  depend  upon  his 
title,  they  need  not  be  further  noticed. 

It  is  the  law^that,  where  a  deed  is  in  the  custody  of 
the  grantee,  it  will  be  presumed,  in  the  absence  of 
proof  to  the  contrary,  to  have  been  delivered  to  and 
-accepted  by  him.  Wolverton  v.  Collins ^  34  Iowa,  239 ; 
Blair  v.  Howell^  68  Iowa,  622.  In  cases  like  this,  the 
question  of  delivery  depends  upon  the  intention  of  the 
^antor.  The  courts  will  presume  acceptance  by  the 
minor  if  the  grant  is  for  his  benefit.  Tollman  v.  CookCy 
39  Iowa,  402.  The  presumption  that  arises  from  the 
production  of  the  deed  at  the  trial  by  the  next  friend 
or  the  attorney  of  this  minor,  the  plaintiff,  is  not  as 
43trong  as  if  produced  by  the  grantee  in  person.  It  is 
not  shown  that  the  appellant  (though  seventeen  years 
of  age  at  the  time  of  the  trial)  or  his  parents,  with 
whom  he  lived,  ever  saw  or  knew  of  the  deed.  It  was 
left  with  Mr.  Arnold  upon  its  execution,  who,  so  far  as 
appears,  was  a  stranger  to  the  plaintiff,  and  who  con- 
tinued to  hold  it  until  returned  to  the  grantor,  who 
45ays  that  he  has  been  the  principal  custodian  of  it  since 
Arnold  returned  it  to  him.  True,  he  says  in  the  letter 
in  evidence  that  it  was  returned  to  him  from  Michigan, 
but  either  that  or  his  statement' in  his  testimony  is  not 
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mt  is  sworn  to,  and  there  being 
)d  was  ever  seen  or  known  by 
ts,  we  accept  his  testimony  as 
ercom'e  any  presumption  that 
)duction  of  the  deed  on  behalf 
'ial.  The  real  inquiry  is  as  to 
ir  Eichardson,  and  our  conclu- 
tended  to  vest  the  title  to  the 
his  deed.  We  reach  this  con- 
the  tender  age  of  the  plaintiff; 
cared  for  by  payment  of  taxes 
^r  the  plaintiff  nor  his  parents 
iveyance ;  that  the  conveyance 
to  the  plaintiff,  and  possession 

grantor;  and  the  readiness  of 
3  deed,  and  to  enter  intonego- 

title  upon  a  purchaser,  as 
to  Mr.  Offenback.  It  follows 
lat  the  plaintiff  is  not  entitled 
lale  and  deed  under  which  the 
land,  and  that  his  petition  was 
[  this  conclusion  fully  disposes 
itions  discussed  need    not    bo 


lee,  V.  Hugh  R.   CBEiGHTONy 
Appellants. 

session:  holding  against  mortgage. 
I  to  C.  a  sum  of  money  with  which  to 
itroversy,  C.  caused  a  conveyance  thereof 
seen  ted  a  mortgage  to  S.  for  a  part  of  the 
Qowledge  of  the  fact  that  C.  had  taken  titl^o 
tgage  had  been  executed,  the  defendants 
so  continued  for  more  than  ten  years. 
58  on  the  property,  and  also  the  interest 
id  finally  conveyed  the  property  to  the 
irtgage.  Eeld,  that  the  defendants  could 
property  through  adverse  possession  aa 
said  mortgage,  or  his  assignee. 
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2.  Limitation  of  Actions:  option  to  declabe  default  in  mort- 
gage: WHEN  statute  BEGINS  TO  RUN.  Under  a  clause  in  a  mortgage 
giving  to  the  mortgagee  the  option  to  declare  the  whole  moitgage  debt 
dae  upon  the  default  of  the  mortgagor  in  the  payment  of  interest  or 
taxes,  the  right  of  action  upon  the  whole  indebtedness  does  not  accrue- 
in  such  sense  as  to  set  in  operation  the  statute  of  lihiitations. 

3.  Foreclosure  of  Mortgage:  mortgagor  not  necessary  party. 
In  an  action  to  forclose  a  mortgage  upon  ]*eal  estate  the  mortgagor  is^ 
not  a  necessary  party  where  he  has  disposed  of  his  interest  in  the 
mortgaged  premises,  and  no  personal  judgment  against  him  is  asked. 

Appeal  from   Warren  District    Court. — ^Hon.    A.   W^ 
Wilkinson,  Judge. 

Monday,  May  16, 1892. 

Action  on  two  promissory  notes,  and  for  foreclosure- 
of  a  mortgage  securing  the  same.  Hugh  R.  Creightou 
made  default.  The  defendants  James  H.  Creighton 
and  Laura  C.  Creighton  plead  advei-se  possession  of  the- 
mortgaged  premises,  the  statute  of  limitations,  and 
partial  payment.  The  plaintifif,  replying,  denies  the^ 
matters  pleaded  by  the  defendants.  There  was  a 
finding  and  decree  against  the  defendants,  and  they 
appeal. — Affirmed. 

Mc  Garry  &  Brown  and  James  H.  Creighton y  for 
appellants. 

H.  McNeil  and  TV.  3.  Berry  ^  for  appellee. 

KiNNE,  J. — I.  This  action  is  for  judgment  on  two 
notes  for  the  balance  due,  after  crediting  certain  pay- 
ments admitted  to  have  been  made,  and  for  taxes  paid 
on  the  mortgaged  premises,  and  for  a  foreclosure  of  the 
mortgage  securing  the  notes.  The  defendants,  James 
H.  and  Laura  C.  Creighton,  plead  a  payment  of  two 
hundred  doDars,  admit  they  have  an  interest  in  the 
premises,  and  deny  all  the  other  allegations  of  the 
petition.  As  to  the  plea  of  payment,  there  is  no  evi« 
dence  whatever  to  sustain  it. 
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mts  claim  to  have  held  the  mortgaged 
ly  to  the  plaintiff  for  over  ten  years. 
1878  the  defendant,  HughE.  Creighton, 
3  defendant,  James  H.  Creighton,  a  sum 
hich  to  purchase  the  mortgaged  prop- 
nade  the  purchase,  took  the  title  in  his 
executed  the  notes  and  mortgage  in 
ne  Burton  A.  Smith,  for  a  portion  of 
}e  of  the  property.  The  mortgage  and 
wards  assigned  to  the  plaintiff.  The 
mdant,  James  H.  Creighton,  in  the 
le  year  took  possession  of  the  mort- 
ed  property,  and  has  since  occupied  it. 
s  action  was  commenced  in  June,  1889. 
iton  claims  he  did  not  know  for  two 
fter  he  entered  into  possession  of  the 
igh  had  taken  the  title  to  it  in  his  own 
le  same  time  it  appears  he  ascertained 
mortgage  was  on  the  property.  Hugh 
a  time  paid  the  taxes  on  the  property; 
b  on  these  notes.  He  absconded  in 
some  time  before  he  left  he  executed  a 
perty  to  Jam^s  H.  Creighton,  subject 
ice.  James  H.  also  paid  some  taxes 
ty,  and  caused  the  buildings  thereon 
paying  the  premiums  therefor.  Under 
tgagor  of  real  estate  retains  the  legal 
of  possession.  Code,  section  1938. 
ton  was  part  of  the  time  holding  pos- 
3  mortgagor,  and  with  his  consent,  and 
antee  of  said  mortgagor.  It  is  clear 
ion  of  the  mortgagor  would  not  have 
he  mortgagee  or  his  assignee.     And  the 

0  the  defendants,  James  H.  and  Laura 
10  have  all  the  time  been  in  possession 
id  premises  with  the  consent  of  the 

1  grantees  from  him.     Their  possession 
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was  consistent  with,  and  not  adverse  to  the  plaintiff. 

'  The  law  in  this  respect  is  so  well  settled  in  this  state  as 

to  need  no  discussion.     Crawford  v.  Taylor^  42  Iowa, 

264;     Jordcm  v.   Brown,  56  Iowa,  285;     Hodgdon  v. 

Heidmanj  66  Iowa,  646;  Green  v.  Turner,  38  Iowa,  112. 

II.  The  mortgage  securing  the  notes  contained  this 

provision:     *' It  is  further  agreed  that  if  default  shall 

be  made  in  the  payment  of  said  sums  of 

S.  Limitation  of  .    ,,  «  .       .       , 

actions:  moucy  or  any  part  thereof,  principal  or 

cfarSdefmuit    interest,  or  if  the  taxes  assessed  on  the 

in  mortgage:  ' 

SS«r^^    above  described  real  estate  shall  remain 

Degins  to  ran. 

unpaid  for  the  space  of  three  months  after 
the  same  are  due  and  payable,  then  the  whole  indebt- 
edness shall  become  due/'  It  must  be  conceded  that 
this  action  is  not  barred  by  the  statute  of  limitations, 
unless  the  provision  above  set  forth  operated  to  set  the 
statute  in  motion  on  the  failure  to  pay  interest  and 
taxes.  In  other  words,  if  the  plaintiff's  cause  of  action 
as  to  the  entire  indebtedness  accrued,  in  a  statutory 
sense,  when  the  defendants  failed  to  pay  interest  and 
taxes,  then  the  bar  of  the  statute  was  complete  before 
this  action  was  commenced.  It  then  becomes  a 
material  inquiry  as  to  when  the  cause  of  action  arose, 
in  view  of  this  provision  in  the  mortgage. 

In  Bank  v.  Doe,  19  Vt.  463,  it  was  contended  that 
the  statjjte  of  limitations  began  to  run  as  to  the  entire 
note  wnen  the  first  year's  interest  became  due  thereon, 
though  by  the  terms  of  the  note  it  did  not  mature  for 
several  yea  A.  The  court  said:  **Itistrue  that  the 
orators  might  have  instituted  their  suit  for  the  recovery 
.of  the  year's  interest,  but  they  were  not  bound  to  do  so. 
The  statute  does  not  begin  to  run  upon  the  demand 
until  the  principal,  or  at  least  some  separate  and  dis- 
tinct portion  of  the  principal,  becomes  due  and  paya- 
ble, and  then  only  upon  such  distinct  portion."  In 
Nebraska  City  Nat.  Bank  v.  Nebraska  City  Hydraulic, 
etc.  Co.,  14  Fed.  Rep.  763,  the  suit  was  upon  certain 
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Q  1882.  There  was  a  provision  in  the  bonds 
my  installment  of  interest  falling  due 
ipaid  for  six  months,  the  whole  debt  should 
B.'^  There  was  a  failure  to  pay  interest 
ame  due,  and  it  was  claimed  that  the  stat- 
tions  would  run  from  that  time  as  against 
IS  well  as  the  interest  coupons,  but  it  was 
e  bonds  sued  on  were  not  due  until  1882, 
ct  that  the  failure  to  pay  the  coupons  within 
from  maturity  gave  the  bondholders  the 
e  for  both  principal  and  interest  did  not, 
ise  the  bonds  to  mature  at  the  date  of  such 
at  the  expiration  of  six  months,  so  as  to 
tatute  of  limitations  to  begin  tp  run/'  In 
wis,  38  Cal.  242,  the  note  in  suit  contained 
:  '^And,  in  case  default  be  made  in  any 
interest  when  the  same  shall  become  due 
,  then  the  whole  amount  of  principal  and 
)ecome  due  and  payable  immediately  upon 
It.  In  discussing  the  question,  the  court 
e  question  for  our  decision,  therefore,  is, 
tie  cause  of  action  acruet  Did  the  statute 
;o  run  from  the  time  of  the  first  default  in 
it  of  interest,  or  only  on  the  expiration  of 
f  credit  specified  in  the  note,  to-wit:  six 
m  its  date?  The  question  is  novel,  and 
mbarrassing,  but  our  conclusion  is  that  the 
ion,  within  the  true  meaning  of  the  statute, 
;he  expiration  of  the  credit  fixed*by  the  note, 
months  after  its  date.''  The  court  also 
he  holder  of  the  note  could  waive  the  pro- 
ch  was  inserted  for  the  sole  benefit  of  the 
accepting  payment  of  interest  after  default 
Lowenstein  v.  Phelan,  22  N.  W.  Rep.  561, 
i  court  of  Nebraska,  in  case  of  a  mortgage 
this  stipulation:  ^ 'Also  that,  if  said  land 
sold  for  tax,  or  if  the  annual  interest  on 
notes,  or  if  any  one  of  said  notes,  remains 
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unpaid  for  thirty  days    after    maturity, 
^*  o?mSJ?|SS2:   this  entire    debt,  aU    of  said    described 
SeceSwIy' "^^^^  iiotes,  principal  and  interest,  shall  become 
^^^'  immediately  due  and  payable,  jind  this 

mortgage  may  then  be  foreclosed,'^ — said  that  such 
provision  was  for  the  benefit  of  the  mortgagee ;  that  he 
might  waive  its  benefit  without  putting  himself  in 
default,  and  that  the  jeal  contract  of  the  parties  was 
the  loan  to  be  paid  in  installments  extending  over  a 
period  of  years.  '*In  our  view,  the  provision  is  per- 
missive merely — ^that  in  case  of  default,  the  mortgagee 
may  bring  an  action.''  This  case,  which  is  a  very  well 
considered  one,  holds  in  effect  that  the  notes  did  not 
become  due  by  reason  of  the  failure  to  pay  one  of  the 
installment  notes,  without  more;  that  it  was  at  the 
mortgagee's  election  to  make  the  whole  debt  due;  and 
this  he  could  do  by  bringing  an  action  to  foreclose. 
The  same  doctrine  above  laid  down  is  held  in  other 
cases.  Richardson  v.  Warner ^  28  Fed.  Eep.  343,  and 
cases  cited. 

The  only  state  where  such  provisions  have  been 
held  to  set  in  operation  the  statute  of  limitations  is 
Kansas.  In  Bank  v.  Peck^  8  Kan.  660,  the  condition 
in  the  mortgage  made  all  the  debt  due  and  payable 
absolutely  in  case  any  part  of  the  money  secured  by  the 
mortgage  should  not  be  paid  when  due.  The  court 
held  that  the  provision  was  usually  for  the  benefit  of 
mortgagees,  but  that  the  mortgagor  had  a  right  to  take 
advantage  of  it;  that,  *'when  the  payee,  at  the  expira- 
tion of  six  months,  failed  to  pay  the  note  then  due,  by 
the  terms  of  the  contract  all  three  notes  became  due," 
and  the  statute  of  limitations  began  to  run  on  all  the 
notes,  and  a  subsequent  purchaser  purchased  after 
maturity.  The  case  of  Hemp  v.  Garlandy  4  Q.  B.  519, 
cited  by  the  defendant,  is  at  least  distinguishable  from 
the  case  at  bar,  as  in  that  case  no  question  of  waiver  was 
involved.    This  court  has  said  in  the  case  of  Leavitt  v. 
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Iowa,  351,  when  referring^to  a  provision 
which  provided  that  default  in  the  pay- 
principal  or  interest  when  due,  should 
le  sum  remaining  to  become  due:  *^The 
first  renders  subsequent  notes  due  or  not 
)n  of  the  holder.^'  We  have  briefly 
authorities  touching  this  question,  and 
ith  the  rule  that  the  provisions  in  the 
he  case  at  bar  gave  the  plaintiff  or  his 
ight,  on  a  failure  to  pay  taxes  or  interest 
•ein,  to  elect  to  consider  all  the  indebted- 
one  way  of  evidencing  such  an  election 
»en  the  bringing  of  a  suit  to  foreclose  the 
was  not  incumbent  on  the  mortgagee  to 
e  of  this  provision  for  his  benefit  in  the 
e  might  waive  the  rights  which  he  would 
snforcement  by  accepting  interest  pay- 
}he  condition  of  the  mortgage  in  that 
een  broken.  In  the  view  we  have  taken^ 
ot  barred  by  the  statute, 
claimed  by  the  appellants  that  the  judg- 
I,  and  no  decree  could  be  rendered  in  the^ 
;e  no  legal  service  was  had  on  the  defend- 
.  Creighton.  There  was  no  judgment 
inst  him.  He  had  parted  with  all  his 
e  defendant,  James  H.  Creighton.  So 
•sonal  judgment  was  sought  against  Hugh 
,  he  was  not  a  necessary  party  to  the 
n  the  appellants  urge  the  failure  to  serv3 
.  Creighton  as  an  objection  to  the  plain- 
md  execution.     Williams  v.   Meeker,  2& 

)e  of  the  district  court  is  affibmed. 


Digitized  by 


Google 


May  1892]  Bigelow  v.  Hooveb.  161 


A.  T.  Bigelow,  Appellant,  v.  Samuel  Hooveb,  et  al.y 

Appellees. 

1.  Accretions:  title:  evidence.  Where  the  place  ooonpiedbyan 
island  in  a  lake  was  marked  upon  the  plat  of  the  goyemment  survey 
of  1851  as  "bayou/'  but  the  island  was  shown  to  have  existed  before 
the  government  survey,  and  had  since  by  accretion  become  joined 
to  the  mainland,  heldj  that  the  owner  of  the  land  to  which  said  island 
has  become  joined  was  not  entitled  to  said  island  as  accretion  to  his 
land. 

2.  : : .    In  such  case  the  alluvial  deposits  should  be 

equally  divided  between  the  respective  owners  of  the  island  and  of 
the  portion  of  the  mainland  to  which  it  has  become  joined. 

3.  Appeal:  record:  costs.  Where  upon  appeal  immaterial  portions 
of  the  record  are  included  in  the  abstract,  the  cost  thereof  will  be 
taxed  to  the  party  incurring  the  same. 


Appeal  from   Woodbury  District  Court. — Hon.  Geobgb 
W.  Wakefield,  Judge. 

Monday,  May  16,  1892. 

The  plaintiflf,  being  the  owner  of  lot  1  in  section 
31,  and  lot  4  in  section  33,  township  78,  range  74, 
Woodbury  county,  brought  this  action  to  establish  and 
quiet  title  in  him,  and  to  recover  damages  for  rents 
and  waiste,  to  what  is  now  called  "Hoover's  Island,^' 
under  the  claim  that  the  same  is  an  accretion  to  his 
said  lots.  He  afterwards  filed  his  petition  to  enjoin  the 
defendants  from  committing  waste  on  said  land,  and 
thereafter  his  further  petition  to  recover  damages  for 
timber  cut  and  taken  from  said  land.  The  defendants 
answered  admitting  the  plaintiflf's  ownership  of  said 
lots  1  and  4 ;  denying  that  the  land  in  question  is  any 
part  thereof,  or  accretion  thereto ;  denying  that  tjiey 
have  committed  any  waste;  and  alleging  that  said 
Hoover's  island  belongs  to  the  United  States ;  that  one 
Combs  took  possession  thereof ,  intending  to  enter  the 
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B-emption  or  homestead  laws  when 
market,  about  eighteen  years  ago; 
•ight  of  pre-emption ;  that  the  same 
Pendants  by  successive  assignments ; 
een  continuously  occupied  for  said 
is  now  occupied  by  the  defendants 
;o  perfect  title  under  the  pre-emp- 
iaws  as  soon  as  the  land  is  opened 
The  cause  was  submitted  to  the 
hout  objection,  as  in  equity.  The 
le  defendants  are  in  possession  of 
that  the  accretions  in  question  are 
and,  to  plaintiff's  lots  and  to  other 
3reed  a  division  of  the  accretions 
id  island  according  to  certain  lines 
ree.    From  this  decree  the  plaintiff 


and  J.  R.  Quick,  for  appellant. 

er,  for  appellees. 

*he  case  having  been  tned  below  as  an 
ut  objection,  it  will  be  so  considered' 
lis  appeal.  This  is  not  a  contest 
m  titles.  The  inquiry  is  dimply 
er  the  plaintiff  has  title,  or,  in  other 
,  whether  what  is  now  known  as 
'  or  any  part  thereof,  is  a  part 
ots  by  reason  of  being  accretion 
jult  to  express  accurately  in  words 
ad  condition  of  the  island,  but  the 
fficient  for  the  purposes  of  the  case: 
body  of  land,  with  the  neck  or 
g  southwest,  towards  the  channel  of 
It  is  entirely  surrounded  by  the 
ke,  and  separate  from  all  other  land 
*s  lots,  which  adjoin  the  neck  or 
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narrow  point  on  the  east  and  west  sides  thereof.  The 
island  has  been  occupied  for  a  number  of  years,  and  is 
now  resided  upon  by  the  defendants ;  a  considerable 
portion  thereof  being  available  for  cultivation,  portions 
of  the  surface  being  quite  elevated  and  entirely  above 
high-water  mark.  The  plat  of  the  government  survey 
made  in  1851  does  not  show  any  island,  but  marks  the 
space  where  the  island  now  exists  as  ''bayou."  The 
testimony  of  a  number  of  witnesses  familiar  with  the 
locality  shows,  however,  that  an  island  did  exist  there 
prior  to  that  survey,  and  the  size  and  age  of  trees 
shown  to  have  been  cut  from  that  land  leaves  no  doubt 
in  our  minds  but  that  an  island  existed  there  at  and 
before  the  survey.  No  doubt  it  was  much  smaller  and 
less  noticeable  than  now.  The  testimony  is  reconciled 
by  the  conclusion  that  the  island,  as  it  then  existed, 
was  not  deemed  of  sufficient  importance  to  survey  or 
plat.  We  conclude  that,  notwithstanding  what  appears 
in  the  government  plat,  the  island  did  exist  at  the  time 
of  the  survey  as  a  separate  and  distinct  body  of  land 
from  the  plaintiff's  lots,  and  the  plaintiff  is  not,  there- 
fore, entitled  to  the  whole  island  as  accretion  to  his 
land. 

II.  It  is  evident  that,  since  the  government  sur- 
vey, land  has  been  formed  by  accretion  between  what 

was  then  the  island  and  the  plaintiff's  lots. 
2:  — :  — :  — .  The    owuership  and  title  to  the  island 

being  in  the  government,  it  is  entitled  to 
additions  thereto  by  accretion  the  same  as  if  it  were 
owned  by  an  individual.  Benson  v.  MorroWj  61  Mo. 
345, — a  case  similar  in  its  facts  to  this.  It  surely  can- 
not be  said  that  this  alluvion  that  was  gradually  depos- 
ited against  this  island  and  the  plaintiff's  lots  belongs 
entirely  to  the  one  or  the  other.  In  such  cases  the 
additions  to  the  lands  must  be  divided,  and  this  the 
district  court  did  in  its  decree,  with  marked  care  and 
due  regard  to  the  rights  of  the  plaintiff. 
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ove  to  tax  the  costs  of  certain 
to  the  appellant  on  the  ground 
jT  are  redundant,  and  immaterial 
,ppeal.  An  examination  of  the 
leads  us  to  the  conclusion  that 
1  thereof  that  were  entirely  unnec- 
and  should  not  have  appeared  in 
>tion  will  be  sustained  and  appel- 
►sts  of  these  twelve  pages  at  one 

inclusion  reached  on  the  merits, 
ismiss  need  not  be  noticed.  The 
;ourt  is  affirmed. 


A^ppellee,  v.  Charles  Nehls, 
Appellant. 

[TT  OP  ADJOINING  PROPRIETORS.      The  propii- 

having  built  fences  about  the  same,  joining 
fence  built  by  the  owner  of  land  adjoining 
oral  agreement  with  such  adjoining  propri- 
said  partition  fence  was  sold  to  him,  and  for 
the  reasonable  value  thereof  within  a  time 
bgreement,  being  designed  to  carry  into  effect 
ute  in  relation  to  setting  off  one-half  of  the 
oprietor  of  the  land  previously  unenclosed, 
3,  such  proprietor  was  liable  in  an  action  on 
e  agreed  to  be  paid  for  the  half  of  the  fence 


z  District  Court. — ^HON.  J.  J.  Ney, 
Judge. 

.Y,  May  16, 1892. 

•  an  amount  alleged  to  be  due  on 
i  fence,  commenced  in  justice's 
0  the  petition  having  been  sus- 
Ln  error  were  instituted,  which 
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resulted  in  the  overruling  of  the  demurrer  by  the  dis-  , 
triet  court.    From   that    ruling    defendant    appeals. 
— Affirmed. 

E.  E.  SasneTy  for  appellant. 

Warren  Chase  and  H.  W.  Holman^  for  appellee. 

Robinson,  C.  J. — The  questions  we  are  required  to 
determine  are  presented  by  means  of  a  certificate  of  the 
district  judge.  From  the  statements  contained  in  the 
certificate,  it  appears  that  the  petition  states  the  follow- 
ing facts:  The  defendant  became  the  owner  of  the  east 
half  of  the  northwest  quarter  of  section  33,  in  township 
88  north,  of  range  7  west,  in  the  spring  of  the  year  1889. 
Previous  to  that  time,  Charles  Cray,  the  assignor  of  the 
plaintiflf,  had  built  and  owned  a  fence  between  the  east 
and  west  halves  of  the  quarter  section  described.  The 
tract  of  which  the  defendant  became  the  owner  had 
been  unenclosed  prior  to  the  time  he  purchased  it,  but 
after  that  time  he  enclosed  it,  joined  his  fence  to  that  of 
Cray,  and  used  it  to  enclose  his  land  during  the  season 
of  1889.  In  August  of  that  year  the  defendant  and 
the  assignor  of  the  plaintiff  entered  into  an  oral  agree- 
ment by  which  one-half  of  the  fence  erected  by  Cray, 
as  stated,  was  sold  to  the  defendant  for  its  reasonable 
value,  payment  therefor  to  be  made  by  October. 

The  defendant  demurred  to  the  petition  on  the 
^ound  that  the  cause  of  action  alleged  related  to  a 
transfer  of  an  interest  in  land,  which  is  not  in  writing, 
and  is  therefore  within  the  statute  of  frauds.  That 
statute  provides  that  no  evidence  of  contracts  for  the 
creation  or  transfer  of  any  interest  in  lands,  except 
leases  for  a  term  not  exceeding  one  year,  is  competent, 
unless  it  be  in  writing  and  signed  by  the  party  charged, 
or  by  his  lawfully  authorized  agent.  Code,  sections 
3663,  3664.  It  is  insisted  that  the  fence  in  question 
had  become  a  part  of  the  land  on  which  it  was  con- 
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;  must  be  treated  as  land, 
the  purposes  of  this  appeal, 
hie  fence  is  not  shown.  It 
the  defendant  took  posses- 
agreement  in  question  was 
ken  possession  of  the  fence 
1,  that  he  did  not  take  and 
and  by  virtue  of  the  agree- 
1  3665  of  the  code,  in  order 
itatute. 

)  respective  owners  of  the 
land  to  maintain  the  par- 
is,  in  the  absence  of  an 
itatute.  In  such  cases,  so 
their  land,  it  is  their  duty 
nee  in  equal  shares.  When 
Q  them  about  the  obligation 
fence,  application  may  be 
tie  fence  viewers,  who  may 
>f  the  partition  fence,  and 
h  he  shall  erect  or  repair  it. 
wrhich  has  been  unenclosed 
o  pay  for  one-half  of  each 
lis  land  and  the  adjoining 
ained  by  the  fence  viewers, 
e  one-half  the  fence.  If  an 
iuty  in  regard  to  a  partition 
•e  of  it  in  the  manner  pro- 
0  the  party  aggrieved,  who 
appropriate  action.  Code, 
e  is  no  provision  in  the 
sd  possession  of  a  partition 
'  the  case,  each  owner  of  the 
tiich  it  separates  can  derive 
regard  to  the  ownership, 
possession  of  it,  within  the 
erm.    But  where  the  fence 
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is  divided,  and  a  different  part  is  assigned  to  each  to 
maintain,  there  is  a  change  of  possession  for  the  pur- 
poses for  which  the  division  was  made ;  and  thereafter 
each  party  will  be  entitled  to  control  his  share  of  the 
fence  for  the  purpose  of  repairing  and  rebuilding  it. 

In  this  case,  when  the  defendant  enclosed  his  land, 
he  became  liable  to  Cray  for  one-half  the  value  of  the 
partition  fence,  and  was  entitled  to  have  one-half  of  it 
set  apart  to  him.  But  until  a  share  was  so  set  apart, 
either  by  the  action  of  the  fence  viewers  or  the  agree- 
ment of  the  parties,  he  was  not  in  exclusive  possession* 
of  any  portion  of  the  fence  for  any  purpose.  The 
agreement  in  question  was  designed  to  carry  into  effect 
the  provisions  of  the  law  in  a  manner  authorized  by 
the  law,  without  the  intervention  of  the  fence  viewers, 
by  setting  oflf  to  the  defendant  his  just  share  of  the 
fence  and  determining  its  value.  The  fact  that  the 
time  of  payment  was  longer  than  that  given  by 
the  statute  did  not  affect  the  character  of  the  transac- 
tion. It  operated  to  surrender  to  the  defendant  any 
claim  which  Cray  may  have  had  to  the  exclusive  pos- 
session of  the  fence  for  any  purpose,  and  as  the 
defendant  then  held  the  same  actual  possession  that 
Cray  did,  the  transfer  of  possession  effected  by  the 
agreement  was  all  that  the  statute  required. 

The  conclusions  we  have  announced  answer  the 
questions    certified.     The    judgment    of    the    district 

court  is  AFFIRMED. 


Fbank  Wheelan,  Trustee,  Appellee,  v.  Chicago,  Mil- 
waukee &  St.  Paul  Eailway  Co.,  Appellant. 


H5     107 
87    279 


1.  Nesrlifirence:  presumption:  evidence:  instructions  to  jury.  1^  ]^ 
In  an  action  for  damages  for  the  negligent  killing  of  one  D.,  a  section  gs  i67 
hand  employed  on  the  defendant's  railway,  it  appeared  that  the  ^  gz^ 
deceased  was  killed  by  a  passing  freight  train  while  standing  within  a  99  145 
few  feet  of  the  track,  and  leaning  npon  a  crow-bar,  the  opposite  end  of   ^q^  ^ 
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pon  ground  higher  than  that  where  the  deceased 
rhe  train  in  question  contained  several  dump  cars,  the 
rere  from  twelve  to  fifteen  feet  in  length,  and  about 
th,  and  were  hung  from  the  top  of  the  car,  and  f ast- 
>m.  It  was  the  theory  of  the  plaintiff  that  the  f  asten- 
of  one  of  these  cars  was  so  defective  that  the  doors 
led,  and  swinging  outward  toward  the  deceased  as  the 
ick  the  bar  upon  which  he  was  leaning  with  such  force 
iinst  his  neck  and  breast,  and  instantly  killing  him. 
>wed  that  the  door  in  question  was  found  down  at  seve- 
the  place  where  the  accident  occurred,  and  was  f  as- 
Ekt  it  was  not  down  at  the  next  station  above ;  that  the 
or  which  it  was  claimed  struck  the  bar  in  the  hands  of 
s  about  two  inches  wide  and  nearly  an  inch  thick, 
showed  no  dent  nor  other  indication  of  having  been 
irt  instructed  the  jury  that  to  justify  them  in  finding 
i  was  killed  as  alleged,  '4t  was  necessary,  not  only 
bances  should  all  concur  to  show  that  he  was  so  killed, 
dre  inconsistent  with  any  other  rational  conclusion;'' 
lid  not  ''presume  that  a  door  was  down  and  swinging, 
1^  outward  and  caused  the  accident:''  but  that  the 
reasonably  and  fairly  show''  such  facts,  and  ''ipust 
r  inference  or  presumption  that  the  accident  was 
»ther  manner  or  by  any  other  means."  Held,  that 
Lce,  a  verdict  for  the  plaintiff  was  inconsistent  with 
given. 

STANTIAL  EVIDENCE:    WEIGHT:    INSTRUCTION  TO  JURY. 

)  a  jury  that  circumstantial  evidence,  ''when  strong 
is  often  the  most  satifactory  from  which  to  draw  con- 
sistence or  non-existence  of  a  disputed  fact,"  is  not 
placing  a  higher  value  upon  presumptions  or  infer- 
positive  and  direct  testimony. 

AL  INJURY:  DAMAGES.  The  damages  that  may  be 
ch  case  are  limited  to  the  present  worth  of  the 
0  his  estate,  in  determining  which  evidence  of  the 
led,  his  probable  duration  of  life,  habits  of  industry 
talth,  means,  business,  earnings,  skill  in  business, 
married  or  single,  ardhis  ability  to  labor,  may  be 

FINDINGS:  PRACTICE.  A  party  is  not  entitled  to  have 
jury  for  their  special  findings  interrogatories  in  rela- 
it  which  there  is  no  dispute. 

lL  INJURY:  EXPECTANCY  OP  LIFE:  EVIDENCE.   Although 

s  a  minor  at  the  time  of  the  accident,  held,  that  evi- 
9ctancy  of  life  should  have  been  based  upon  his  age 
is  decease,  and  not  at  the  assumed  age  of  twenty-one 
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Appeal  from   Johnson    District    Court. — Hon.    S.  H. 
Fairall,  Judge. 

Monday,  May  16,  1892. 

Action  to  recover  damages  for  the  death  of 
William  Doyle.  Verdict  and  judgment  for  the  plain- 
tiff.    The  defendant  appeals. — Reversed. 

Mills  (&  Keelerj  for  appellant. 

M.  P.  Smith  and  Banck  &  Wade,  for  appellee. 

KiNNE,  J. — This  action  is  brought  by  the  plaintiff, 
as  the  assignee  in  trust  of  the  administrator  of  the 
estate  of  William  Doyle,  deceased.  It  appears  that  the 
intestate,  William  Doyle,  was,  on  August  3,  1888,  in 
the  employ  of  the  defendant  as  a  section  man  or  track 
repairer  on  its  line  of  railway  running  from  Marion  to 
Ottumwa,  and  on  that  part  of  said  line  situated  in  Iowa 
county,  in  the  vicinity  of  the  stations  of  North  English 
and  Pamell.  That  on  said  day,  and  while  engaged  in 
his  said  occupation,  at  the  place  above  named,  a  freight 
train  of  the  defendant  came  by,  going  northeastward 
at  a  rapid  rate  of  speed,  and  among  the  cars  composing 
said  train  was  what  is  known  as  a  ^^stone  dump,''  the 
doors  of  which  were  hung  on  hinges  at  the  top.  Said 
car  doors  were  from  twelve  to  fifteen  feet  long  and  three 
feet  wide,  and,  when  properly  secured  at  the  bottom, 
said  doors  sloped  inwardly  from  the  top.  That  these 
doors,  except  when  opened  to  allow  the  stone  and  dirt 
to  fall  out,  were  arranged  to  fasten  at  the  bottom  by 
an  iron  strap,  leaving  an  opening  which  passed  over  a 
staple,  and  was  to  be  secured  by  a  straight  iron  pin, 
which  passed  through  the  loop  of  the  staple.  It  is 
claimed  that  the  strap  should  have  been  secured  by  a 
hook  passed  through  the  loop  of  the  staple,  which 
would  be  held  in  place  by  its  own  weight,  and  the 
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hain  attaching  it  to  the  car,  and  that  the 
using  the  pin  fastening  was  careless  and 
lat  the  pin,  when  thus  placed  through  the 
►ntally,  was  easily  shaken  from  its  place, 
the  door  free  at  the  bottom  to  swing  back 
m  the  side  of  the  car,  which  it  did  for  sev- 
Q  the  train  was  in  motion ;  that  while  left 
fe  condition,  and  as  the  train  was  passing 
i  Doyle  and  others  had  been  at  work,  the 
3ast  side  of  said  stone  dump  car  suddenly 
ird  towards  where  deceased  was  standing, 
an  iron  bar,  which  he  was  leaning  upon, 
)rce  as  to  drive  it  against  his  neck  and 
g  him  instantly.  It  is  averred  that  the 
I  not  guilty  of  any  negligence  which  con- 
roduce  his  death,  and  that  his  death  was 
e  carelessness  and  negligence  of  the  def end- 
stated.  The  deceased  was  nearly  twenty- 
>ld,  healthy,  and  of  good  character  and 
)  defendant  files  a  general  denial,  and  spe- 
cs the  negligence  charged. 
;he  train  passed  which  is  alleged  to  have 
he  was  standing  on  the  east  side  of  the 
1  was  inside  the  curve.  He  was  leaning 
I  crowbar,  the  bottom  of  which  rested  upon 
igher  ground  than  did  his  feet,  and  was 
'ack.  He  held  the  top  of  the  bar  in  both 
about  opposite  his  left  breast.  He  was 
the  sloping  top  or  edge  of  the  embank- 
•acing  towards  the  track.  There  is  some' 
le  evidence  as  to  how  far  from  the  rail  the 
IS  standing  when  the  accident  occurred, 
QtiflE's  witnesses  put  it  at  five  feet.  The 
lich  he  was  standing  was  seven  feet  high, 
he  was  leaning  upon  was  nearly  five  feet 
sighed  twenty  pounds.  The  train  was  run- 
:wenty-five  to  thirty  miles  an  hour  when 
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it  passed  the  deceased.  When  the  train  was  seen 
approaching,  the  section  foreman  told  his  men  to  get 
out  of  the  way,  and  the  deceased,  the  foreman,  and 
three  others  stepped  to  the  east  side  of  the  track  to  let 
it  pass,  and  one  man, 'James  Doyle,  stepped  to  the 
west  side  of  the  track.  The  men  on  the  east  side  of 
the  track  stood  in  the  following  order:  Furthest  north, 
Cronin,  the  foreman;  one  hundred  feet  south  of  him, 
the  deceased ;  five  or  six  feet  south  of  deceased,  Cos- 
tello ;  about  thirty  feet  south  of  Costello  stood  McDon- 
nell; and  Flannigan  was  five  or  six  feet  south  of  him, 
the  nearest  to  the  approaching  train.  When  the  fore- 
man gave  the  warning  the  train  was  six  hundred  feet 
distant.  As  the  train  approached,  Flannigan  waa 
looking  south,  and  did  not  see  the  accident.  McDon- 
nell was  facing  north,  and  saw  the  deceased  prior  to 
and  when  he  was  killed.  Cronin  saw  the  deceased  fall. 
So  did  Nichols,  a  brakeman  on  the  train.  No  one  saw 
anything  hit  him  or  the  bar  which  he  held.  The  wit- 
nesses who  saw  the  accident  say  that,  when  all  but  a 
a  few  cars  had  passed  the  deceased,  they  noticed  him 
going  up  and  being  carried  along  in  the  air,  and  when 
he  fell  he  was  several  feet  north  of  the  point  where  he 
had  been  standing.  The  crowbar  seemed  to  have  been 
forced  up  against  his  neck  and  jaw,  and  through 
between  his  jaw  bones.  His  right  arm  was  broken,  the 
bar  was  lying  at  his  side  when  he  was  picked  up  after 
the  train  passed. 

I.     We  have  stated  the  facte  quite  fully,  owing  to 

the  peculiarity  of  the  accident,  and  the  fact  that  nothing 

was  seen  to  strike  the  deceased,  or  the 

*•  Kmption:    bar  wMch  he  held.     The  plaintiff  insists 

S^-SSSito'    that  the  defendant's    negligence  caused 

^'^'  the  injury,  and  that  the  door  heretofore 

referred  to  swung  out  and  struck  the  bar  which  the 

deceased  held,   and  thus  killed   him.     The  evidence 

shows  without  conflict  that  the  train  consisted  of  some 
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a  caboose  in  the  rear,  then  five 
ihead  of  the  caboose,  and  then 
d  of  the  box  cars ;  the  first  stone 
3ar  wasi  number  18,499 ;  that  the 
ip  cars  were  not  down,  loose,  or 
rain  reached  Parnell,  the  first 
point  of  the  accident;  that  the 
),  was  fastened  at  North  English, 
)f  the  point  of  the  accident;  that 
3  between  North  English  and  the 
wo  and  one-half  miles ;  that  the 
tened  with  an  iron  pin  attached 
me  door  was  down  at  Sigourney, 
at  North  English,  and  in  each 
I, 

he  plaintiff  bases  his  claim  that 

ence  caused  the  death  of  Doyle. 

a  the  presumption  that,  while  it 

put  up  and  fastened  at  North 

hhalf  miles  south  of  the  point 

curred,  it  must  have  got  loose, 

deceased,  notwithstanding  it  is 

that  the  same  door  was  up  and 

next  station  north  of  the  place 

3urred.     It  may  be  conceded,  at 

of  this  case,  that  the  defendant 

ing  a  car  with  a  door  so  defect- 

me  loose  and  fall  down  as  this 

done.     But  that  is  not  suflftcient 

I  defendant.    It  must  appear  that 

;he  accident  complained  of,  and 

not  contribute  to  produce  the 

ntary  principle  of  law  that  a  cpn- 

:s  once  established  by  direct  proof 

le  as  before  until  the  contrary  is 

or  stronger  presumption  raised. 

[12  Ed.]  section  41,    We  may 
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then  presume  that  the  door,  having  been  fastened  at 
North  English,  remained  so,  unless  there  is  evidence 
sufficient  to  overcome  such  presumption.  Against  this 
presumption,  and  the  fact  that  the  *door  was  found  up 
in  its  place  at  the  next  station  ;north  of  the  place  of  the 
accident,  the  plaintiff  asks  us  to  presume  that  in  the 
meantime,  and  just  at  the  instant  of  the  accident, 
the  door  became  loose,  swung  outward,  hit  the  bar 
which  deceased  held  in  his  hand,  and  killed  him. 
Are  we  justified  in  so  presuming  from  the  evidence! 
If  the  evidence  did  not  disclose  the  fact  that  the  door 
in  question  had  be^n  loose  and  swinging  several  times 
prior  to  the  accident,  and  once  after  it,  on  the  same 
trip,  counsel  would  not  think  of  urging  that  the  hasp 
thereof  was  the  cause  of  the  accident;  but  such  fact  is 
the  basis  of  the  presumption  on  which  the  defendant's 
liability  is  predicated.  If  it  was  not  shown  that  the 
door  was  fastened  at  the  nearest  station  south  of  the 
point  of  the  accident,  and  that  it  was  up  in  its  place  at 
the  next  station  north  of  it,  the  jury  might  well  have 
presumed,  in  view  of  the  other  evidence,  that  it  caused 
Doyle's  death.  It  does  not  appear  from  the  evidence 
as  to  whether  or  not  the  train  stopped  immediately  after 
the  accident.  If  it  did,  surely  some  of  those  present 
would  have  noticed  the  fact,  if  the  door  was  loose  and 
swinging.  As  no  such  evidence  appears,  we  may  pre- 
sume that  the  train  did  not  stop,  or,  if  it  did,  that  no 
one  saw  the  door  loose  or  down.  The  iron  which  the 
plaintiff  claims  struck  the  bar  is  shown  to  have  been 
about  two  inches  wide  and  nearly  an  inch  thick.  The 
evidence  shows  that  the  train  was  running  from  twenty- 
five  to  thirty  miles  an  hour,  and  yet  the  bar  which 
deceased  held,  and  which  was  produced  before  this 
court  during  the  oral  argument  in  this  case,  shows  no 
dent  or  other  indications  of  having  been  struck  by  any- 
thing. It  is  inconceivable  how  such  an  iron,  two  inches 
wide  and  an  inch  thick,  which  was  attached  to  a  train 
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niles  an  hour,  should 
Bdent's  hands,  and  left 
we  think,  that  deceased 
be  train.  The  evidence 
n  the  train  of  unusual 
on  the  train  extending 
s. 

jeventh  division  of  his 
d  to  the  jury  that  ^'to 
eased  was  killed  by  a 
3ar,  as  claimed  by  the 
only  that  the  circum- 
w  that  he  was  so  killed, 
with  any  other  rational 
he  seventh  division  of 
ant,  and  given,  the  jury 

conjecture  or  presume 
ging,  or  that  it  swung 
dent.     To  warrant  the 

was  down  and  caused 
mmstances  in  evidence 
w  that  such  dump  car 

swinging,  and  that  it 
am  Doyle,  or  the  iron 
e  accident ;  and  it  must 

presumption  that  the 
;her  manner  or  by  any 

9  law  of  the  case,  and 
'  them.  Can  it  be  said 
s  case  ^'all  concur  to 
led  I ' '  Are  they  incon- 
1  conclusion!  Do  the 
^idence  reasonably  and 
7as  dow;n,  and  that  it 
they  exclude  ''any  fair 
the  accident  was  caused 
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in  any  other  manner,  or  by  any  other  means f  We 
think  not.  In  the  absence  of  all  evidence  that  the 
door  was  loose,  down,  or  swinging  at  the  time  of  the 
accident ;  in  the  absence  of  a^  direct  evidence  as  to 
what  hit  the  bar  or  Doyle;  with  uncontradicted  evi- 
dence that  at  the  last  station  the  door  was  put  up  and 
fastened,  and  found  up  at  the  next  stop, — might  we 
not  be  as  fully  justified  in  presuming  that  Doyle,  whose 
bar  was  from  a  foot  to  two  feet  only  from  the  train, 
lost  his  footing,  fell  towards  the  train  (as  he  was 
leaning  that  way)  and  was  struck  by  a  car,  and  thus 
killed?  Is  it  not  probable,  and  is  it  not  consistent  with 
the  evidence,  to  presume  that  standing,  as  he  was,  on 
a  sloping  embankment,  leaning  on  the  bar,  his  body 
inclined  towards  the  train,  and  at  most,  as  appears 
from  the  evidence,  not  over  two  to  three  feet  from  the 
cars  as  they  passed,  that  he  lost  his  footing,  or  was  by 
the  suction  created  by  the  rapidly  mo\dng  train  drawn 
towards  it,  and  struck  by  it!  It  seems  to  us  such  pre- 
sumptions are  as  fair  and  reasonable  as  those  which 
are  indulged  in  by  the  plaintiflE  to  sustain  this  verdict. 
In  Asbach  v.  Chicago j  B.  <&  Q.  Railway  Co.,  74 
Iowa  250,  it  is  said:  **A  theory  cannot  be  said  to  be 
established  by  circumstantial  evidence,  even  in  a  civil 
action,  unless  the  facts  relied  upon  are  of  such  a 
nature,  and  so  related  to  each  other,  that  it  is  the  only 
conclusion  that  can  fairly  or  reasonably  be  drawn  from 
them.  It  is  not  sufficient  that  they  be  consistent 
merely  with  that  theory,  for  that  may  be  true,  and  yet 
they  may  have  no  tendency  to  prove  the  theoiy.  This 
is  the  well  settled  rule."  It  seems  to  us  that  we  may 
reasonably  draw  other  conclusions  as  to  the  cause  of 
this  injury  from  the  facts  in  evidence  than  those  con- 
tended for  by  the  plaintiflE.  ** Verdicts  must  have  evi- 
dence to  support  them,  and  must  not  be  founded  on 
mere  theory  or  supposition.''  Bothwell  v.  C.^M.  <&  St. 
P.  Railway  Co.^  59  Iowa,  194.    A  jury  will  not  be  per- 
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'  to  conjecture  how  the  accident  occurred. 
^  P.  B.  Co.  V.  State  (Md.),  20  Atl.  Rep. 
is  said  that  ^*in  matters  of  proof  we  are 
in  inferringf  from  mere  possibilities  the 
facts.''  Baltimore  <&  0.  B.  Co.  v.  State 
[.  Rep.  971.  We  have  examined  the  cases 
)laintiflE  from  this  and  other  courts,  but 
:>  see  how  they  can  be  held  applicable 
3uliar  facts  in  the  case  at  bar.  We  are 
i  that  the  defendant's  negligence  contri- 
uce  the  injury  complained  of. 
appellant  objects  to  that  part  of  the 
ion  of  the  charge  of  the  court  referring  to 
jircumstantial  evidence,  which  is  thus 
stated:  *'This  kind  of  evidence,  when 
strong  and  convincing,  is  often  the  most 
satisfactory  from  which  to  draw  conclu- 
existence  or  non-existence  of  a  disputed 
o  not  think  this  instruction  is  open  to  the 
ed  by  the  appellant,  as*  placing  a  higher 
•esumptions  or  inferences  than  upon  posi- 
t  testimony.  Furthermore,  the  instruc- 
ustained  by  the  authorities.  In  State  v. 
Iowa,  310,  an  instruction  was  in  this 
Jtrong  circumstantial  evidence,  in  cases 
often  the  most  satisfactory  of  any  from 
V  the  conclusions  of  guilt;''  and  the  court 
)t  objectionable,  and  was  in  accord  with 
the  ablest  writers  upon  the  subject.  ^'In 
dvil  and  criminal]  a  verdict  may  well  be 
drcumstances  alone,  and  these  often  lead 
)n  far  more  satisfactory  than  direct  evi- 
oduce."  1  Greenleaf  Evidence,  section 
vealth  V.  Webster,  5  Cush.  295. 
;  contended  that  the  court  erred  in  the 
agraph  of  its  charge  given  to  the  jury 
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^ -  ^^^^   in  stating  the  rule  as  to  damages.     That 

-  ^u^es.  P^^  objected  to  reads  thus:  *'In  arriving 
at  the  amount  thereof  [damages]  you  will 
consider  the  evidence  before  you  of  the  expectancy  of 
life  of  the  deceased;  the  nature  of  his  vocation  or 
calliug;  the  wages  he  was  receiving  at  the  time  of  his 
death;  and,  in  connection  therewith,  his  physical  con- 
dition and  habits  of  industry — as  grounds  of  estima- 
ting the  probable  pecuniary  benefit  to  the  estate  of  the 
deceased  had  his  life  continued,  and  from  such  evidence^ 
and  none  other,  arrive  at  the  amount  of  plaintiffs  recov- 
ery, but  you  will  not  allow  anything  for  probable  earn- 
ings of  deceased  until  after  he  would  have  arrived  at 
the  age  of  twenty-one  years.''  The  objection  is  spe- 
cially directed  to  that  part  of  the  instruction  which  is 
italicised,  and  it  is  insisted  that  the  rule  in  this  state  in 
such  cases  is  that  recovery  is  limited  to  the  * 'actual 
pecuniary  loss  to  the  estate.''  See  Donaldson  v.  The 
Mississippi  d  M.  Railway  Co.,  18  Iowa,  290;  Eosev, 
Des  Moines  Railway  Co.,  3^  Iowa,  255.  It  is  said  that 
under  this  instruction  the  jury  could  only  consider  the 
gross  earnings  of  the  deceased.  We  think  the  thought 
of  the  instruction  was  to  guard  the  jury  against  con- 
sidering matters  not  in  evidence  before  them,  not  to 
prevent  them  from  considering  all  the  evidence  in  the 
case.  It  may  be  conceded  that  it  would  have  been 
better  if  it  had  presented  the  rule  more  fully,  but,  as 
we  hold,  it  was  correct  as  far  as  it  went,  the  defendant, 
if  it  desired  the  matter  more  fully  presented,  should 
have  asked  an  instruction,  and  having  failed  to  so  do, 
cannot  now  object. 

It  is  said  by  the  plaintiff  that  this  court  has  never 
gone  so  far  as  to  hold  that  the  amount  of  the  recovery 
should  be  limited  to  what  the  net  earnings  of  the 
deceased  would  have  been  had  he  lived.  The  court  has 
frequently  announced  the  rule  as  to  damages  in  these 
Vol.  85—12 
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compensation  for  the  actual  pecuniary 
tate  of  deceased.     Donaldson  v.  The  Mis- 

Bailway  Co.^  18  Iowa,  290;  Bose  v.  Des 
ailway  Co.,  39  Iowa,  256.  We  think  the 
it  more  definitely,  is  that  damages  should 
the  present  worth  of  the  decedent^s  life 

Simonson  v.  C,  R.  I.  &  P.  Railway  Co.y 

Beems  v,  C,  R.  I.  d  P.  Railway  Co.^  58 
antes  v.  Richmond  &  D.  Railway  Co.,  92 
nnsylvania  Railway  Co.  v.  Butler,  57  Pa. 
determining  this  present  worth,  evidence 
obable  duration  of  life,  habits  of  industry 

health,  means,  business,  earnings,  skill 
3S,  whether  he  was  married  or  single,  and 
labor  is  admissible  as  bearing  upon  the 
amages.  Simonson  v.  C,  R.  I.  &  P.  Rail- 
owa,  91 ;  Beems  v.  C,  R.  I.  <&  P.  Railway 

158;  Central  Railway  d  B.  Co.  v.  Rome, 
627;  80  Ga.442;  Louisville  &  N.  Railway 
Ala.),  6  South.  Rep.  360.  The  present 
)  actual  pecuniary  loss  to  his  estate,''  as 
be  measured  by  a  money  standard.  It 
)  is  neither  just  nor  equitable  to  sum  up 
gross  earnings  for  a  whole  lifetime,  ignor- 

of  the  necessary  food,  clothing  and  the 
ing  no  consideration  to  the  fact  that  old 
less  may  impair  ability  to  labor  and  pro- 
Id  that  said  gross  sum  is  the  measure  of 
he  real  value  of  the  earnings  the  deceased 
may  also  be  said  to  be  the  present  worth 
t  is  not  possible  to  arrive  at  this  exactly, 
nsideration  is  given  to  the  matters  here- 
.,  and  if  from  his  gross  earnings  are 
necessary  expenses,  we  shall  approximate 

at  least,  to  the  actual  pecuniary  loss  to 
In  McAdory  v.  Railway   Co.   (Ala.),  10 

507,  this  question  was  presented;  and 
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•while  we  do  not  wish  to  be  understood  as  approving  of 
all  that  is  said  in  the  opinion  in  that  case,  yet  it  will 
be  found  to  contain  an  able  and  exhaustive  discussion 
of  this  question  of  damages. 

IV.  The  defendant  objects  to  the  refusal  of  the 
court  to  submit  to  the  jury  certain  special  interroga- 
tories asked  by  him.    Counsel  in  argu- 

**  todiiS*?^**^  ment  only  considered  some  of  them.  As 
pract  ce.  ^^  ^^^  sccoud,  third  and  fifth  interrogato- 
ries, it  may  be  said  they  related  to  facts  about  which 
there  was  no  dispute,  and  were  properly  refused;  and 
generally,  as  to  all  of  them,  we  may  say,  in  view  of  the 
conclusion  we  have  reached  on  another  branch  of  the 
case,  we  need  not  further  consider  them. 

V.  Against  the  defendant's  objection,  the  plaintiff 
was  permitted  to  show  Doyle's  expectancy  of  life  at  the 
5  .  peraonai  ^ssumed  age  of  twenty-one  years.     This, 

^Sc^of  ^^  think,  was  wrong.  Doyle,  at  the  time 
hiez  evidence.  ^£  j^jg  death,  was  nineteen  years  and  ten 
months  old,  and  his  expectancy  of  life  should  have 
been  based  on  his  age  at  the  time  of  his  death,  not  to 
begin  at  a  future  date.  The  court,  however,  properly 
instructed  that  his  estate  could  only  recover  for  prob- 
able loss  after  his  majority.  We  think,  however,  that 
the  defendant's  objection,  as  made  in  the  court  below, 
was  not  sufficiently  definite,  in  that  it  did  not  with  cer- 
tainty direct  the  attention  of  the  court  to  the  objection 
now  argued. 

Many  other  errors  are  assigned.  The  question  of 
the  decedent's  negligence  is  elaborately  discussed  by 
counsel.  The  conclusion  heretofore  reached,  that 
there  was  no  negligence  shown  on  part  of  the  company, 
renders  the  consideration  of  these  other  assignments  of 
error  unnecessary. 

For  the  errors  pointed  out,  the  judgment  of  the 
district  court  is  bevebsed. 
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jDermott,  Administrator,  Appellee,  v.  Iowa 
LLS  &  Sioux  City  Railway  Company, 
Appellant.* 

and  Servant:  negligence:  personal  injury:  contracjt. 
LtifTs  intestate  was  a  brakeman  on  the  defendant's  railroad. 
Bkin  on  which  he  was  employed  at  the  time  of  the  accident  in 
were  several  coal  oars,  having  end  boards  on  hinges,  and  so 
bt  they  could  be  laid  inward  on  the  floor,  or  raised  and 
in  a  position  perpendicular  to  it.  In  attempting  to  pass  over 
980  end  boards,  which,  in  this  instance,  lay  at  an  angle  of 
rty  degrees  with  the  floor,  because  of  coal,  snow  and  ice, 
was  alleged,  had  negligently  been  permitted  to  accumulate 
r,  the  plaintiff's  inte8ta.te  slipped  and  fell  between  the  cars, 
killed.  In  support  of  the  claim  that  the  deceased  was  guilty 
ence  contri]t)uting  to  the  injury,  the  defendant  sought  to 
in  evidence  an  agreement,  between  another  company  than 
dant  and  the  deceased,  to  the  effect  that  the  latter  would 
'  examine  all  cars  upon  which  he  might  be  called  to  work, 
•t  to  the  proper  officers  all  defects,  and  would  not  work  on 
until  such  defects  had  been  remedied.  Held,  that  said 
it,  not  being  made  with  the  defendant,  and  not  purporting 
of  its  rules,  the  evidence  was  properly  excluded. 

:  employee's  knowledge  op  defects.    There  being 

ce  that  the  deceased  knew  of  the  condition  of  the  end  board 
>n  until  he  approached  it  at  the  time  of  the  accident,  held, 
ther  he  was  then  justified  in  incurring  unusual  risk  in 
ig  to  pass  over  it  while  it  was  in  the  position  above  described, 
pend  upon  the  haste  required  in  the  performance  of  the  duty 
he  was  then  engaged,  and  that  the  court  properly  refused  to 
he  jury  that  the  defendant  would  not  be  liable  if  the  end 
3  not  defective,  and  could  have  been  raised  and  fastened. 

:  PLEADING:   INSTRUCTIONS  TO  JURY.    The  plaintiff's 

skssuming  that  the  signal  given  to  stop  the  train  when  the 
fell  was  seen  by  the  engineer,  charged  the  latter  with  neg- 
or  not  stopping  the  train  when  the  signal  was  given.  The 
showed  that  an  order  to  stop  the  train  at  the  town  of  D., 
)  accident  occurred,  was  not  communicated  to  the  engineer, 
t  was  customary  when  passing  through  a  station  to  control 
between  the  whistling  post  and  the  station  with  the  brakes. 

lal  opinion  in  this  cause  was  withdrawn  from  the  flies  of  the 
ythe  court,  and  is,  therefore,  not  published.    It  will  be  found 

p.   1087.— RSPOBTEB. 
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Beld,  that  an  instmotion  which  permitted  the  jury  to  find  the  defend- 
ant ^ilty  of  negligence,  if  the  engineer  did  not  see  the  signal  to  stop, 
or  failed  to  use  all  the  appliances  at  hand  to  stop  the  train  when  he 
felt  the  brakes,  was  erroneous. 

4.  Practice  in  Supreme  Court :  aboument  op  new  questions  ox 
REHEARING.  The  granting  of  a  rehearing  in  a  cause  in  the  supreme 
court  does  not,  without  express  leave  of  court,  authorize  the  re-submis- 
sion of  the  cause  upon  a  different  record,  nor  an  argument  of  ques- 
tions not  presented  upon  the  first  submission. 

5.  :  COSTS.    When  the  appellant's  abstract  in  a  cause  consisted 

largely  of  a  printed  transcript  of  the  record,  and  upon  a  rehearing  he 
filed  two  partial  abstracts  of  the  record,  and  four  printed  arguments, 
one  of  the  latter  being  in  large  part  a  mere  repetition  of  portions  of 
another,  held,  that  the  appellant  would  be  allowed  costs  only  for  its 
argument  upon  the  first  submission,  and  for  part  of  its  argument 
upon  the  rehearing,  but  nothing  for  the  remainder  of  its  printing. 

Appeal  from   Hardin    District    Court. — Hon.   D.    R. 
HiNDMAN,  Judge. 

Monday,  May  16, 1892. 

Action  to  recover  damages  alleged  to  have  been 
caused  by  negligence  on  the  part  of  the  defendant, 
which  resulted  in  the  death  of  J.  J.  McDermott,  the 
plaintiflE's  intestate.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  in  favor  of  the  plaintiff.  The 
defendant  appeals. — Reversed, 

J.  F.  Buncombe  and  W.  J.  Knight^  for  appellant. 

Bums  &  Sullivan,  Ranch  &  Wade  and  Albroook  <& 
Hardin,  for  appellee. 

Robinson,  C.  J. — On  the  fifteenth  day  of  January, 
1888,  J.  J.  McDermott  was,  in  the  employment  of  the 
defendant  as  brakeman  on  a  freight  train.  In  the 
morning  of  that  day  his  train  was  in  part  made  up  in 
the  yard  at  Ft.  Dodge,  and  contained  eight  eilipty  coal 
cars,  a  loaded  box  car  and  a  caboose ;  the  caboose  being 
at  the  rear  end  of  the  train  and  the  box  car  next  to  it. 
The  coal  cars  appeared  to  have  been  coupled  together; 
and  McDermott  coupled  the  front  one  of  these  to  the 
tender,  and  the  rear  end  to  the  box  car.    The  side 
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were  about  twenty-two  inches 
r.  The  end  boards  were  hinged 
le  that  they  could  be  laid  inward 
md  fastened  in  a  position  per- 

floor  extended  about  eighteen 
boards.  At  the  time  in  question 
the  coal  car  next  to  the  box  car 
rn,  but  rested  on  coal,  snow  or 
?le  with  the  floor  of  about  thirty 
9red  with  ice  and  snow.  The 
cold,  and  there  was  much  snow 
me  on  the  cars.  A  short  time 
I  left  Ft.  Dodge  for  Waterloo 
Webster  City  without  stopping 
as  mad.e  at  the  Carbon  Y  for  a 
rhile  there,  an  order  was  received 
stop  at  Buncombe,  a  station 
.  Webster  City,  to  take  out  cars, 
icated  to  McDermott,  but  not  to 
ae  engine  reached  the  whistling 
whistle  was  blown,  and  McDer- 
ikeman  named  Harrington  left 
kes.     Harrington  set  the  brake 

of  the  caboose,  and  gave  the 
rmott  went  upon  the  box  car, 
Harrington  passed  him  on  that 
jet  the  brake  on  the  front  end  of 
ard  of  which  has  been  described, 
rake  McDermott  came  from  the 
)ting'to  pass  to  the  second  coal 
inclined  end  board,  and  slid 
orth     side     of    the     drawbar, 

onto  the  track  between  the 
lediately  gave  what  is  described 
to  stop.''  Whether  the  signal 
3r  at  that  time,  is  a  matter  of 
V8is  not  stopped  until  it  had  run 
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a  distance  of  from  one  thousand  to  fifteen  hundred  feet 
after  McDermott  fell.  When  it  was  stopped,  McDer- 
mott was  found  dead,  under  the  front  end  of  the 
caboose,  in  such  a  position  as  to  indicate  that  one  coal 
car  and  the  box  car  had  passed  over  him,  and  that  he 
had  been  caught  by  the  front  truck  of  the  caboose. 

The  petition  charjges  that  the  accident  resulted 
from  negligence  on  the  part  cf  employees  of  the 
defendant,  as  follows:  First.  In  permitting  the  end- 
board  in  question  to  remain  in  the  position  described; 
second,  in  placing  the  car  in  the  train  without  using 
care  to  ascertain  its  condition,  and  without  properly 
adjusting  the  end-board;  third,  in  running  a  train 
through  a  station  at  which  it  was  ordered  to  stop; 
fourth,  in  refusing  to  stop  or  slacken  the  speed  of  the 
train  when  signaled  to  do  so  before  the  injury  was 
received. 

It  is  the  theory  of  the  plaintiff,  also  shown  by  the 
petition,  that  McDermott  was  unable  to  see  the  ice  on 
the  end-board,  in  consequence  of  snow  which  had 
fallen  thereon  the  night  before ;  that  he  used  due  pre- 
caution to  avoid  danger;  and  that  after  he  fell  beneath 
the  train  he  was  dragged  some  distance  before  receiv- 
ing fatal  injuries;  and  that  such  injuries  would  have 
been  avoided  had  the  engineer  promptly  obeyed  the 
signal  given  him  to  stop. 

It  is  claimed  by  the  defendant,  in  effect,  that  when 
it  employed  the  decedent  it  had  adopted  a  rule,  which 
was  then  in  force,  that  it  would  not  employ  a  minor  as 
brakeman ;  that  he  was  informed  of  that  rule  when  he 
was  employed,  but  fraudulently  represented  that  he 
was  twenty-one  years  old,  and  that  the  defendant 
believed  such  representation  to  be  true,  and  was 
deceived  by  it;  and  that,  had  the  decedent  possessed 
the  experience,  judgment  and  care  which  he  would 
have  had  if  he  had  been  of  the  age  represented,  the 
accident  would  not  have  occurred,    The  defendant  fur- 
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3  of  the  decedent  contrib- 
en  he  wjis  employed  he 
Id  diligently  examine  all 

appliances  on  or  about 
»on  to  work,  and  would 

officers  all  defects,  and 
le  same  until  such  defects 
if  he  worked  in  violation 
at  his  own  risk ;  that  the 
^as  a  defect,  within  the 
known  to  decedent,  for 

The  reply  alleged  that 
he  Illinois  Central  Rail- 
the  defendant,  and  that 
ereof  was  made  without 
he  decedent, 
i  to  in  the  answer  is  as 

that  employees  entering 
3  service  agree  that  before 

make  couplings  or  un- 
3  in  its  employ  they  will 

that  the  cars  or  eugines 
he  pins,  links,  drawheads 
d  therewith,  are  in  good, 
led  that  such  work  may 
free  to  diligently  examine 
od  appliances  with  which 
ork.  and  promptly  report 
;  therein,  and  not  to  work 
ih  defects  are  remedied; 
at  their  own  risk  exclu- 
understanding     herein 

been  prepared  which  is 
uployees  will  be  required 

ARD  T.  Jefpery, 
neral  Superintendent.^^ 
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'^Waterloo,  May  21,  1887. 
**I,  the  undersigned,  being  employed  as  brakeman 
upon  the  Illinois  Central  Railroad,  hereby  acknowledge 
that  I  have  been  made  acquainted  with  the  contents  of 
the  foregoing  statement,  signed  by  Edward  T.  Jeffery, 
general  superintendent  of  said  company,  and  under- 
stand the  same,  and  in  consideration  of  my  employ- 
ment by  said  company  I  hereby  agree  to  assume  all  the 
risks  of  the  services  of  said  company  as  set  forth  in 
said  statement,  and  to  obey  the  requirements  thereof, 
and  all  the  rules  now  made,  or  that  may  be  made,  by 
said  company  for  the  government  of  its  employees,  and 
that  I  will  save  said  company  harmless  of  all  liability 
for  injury  that  may  come  to  me  because  of  such  risk, 
or  'because  I  have  not  obeyed  the  direction  of  said 
statement,  or  any  of  the  rules  now  or  hereafter  made 
for  the  government  of  its  employees,  as  aforesaid.  I  am 
twenty-one  years  old. 

^'J.  MoDermott.'^ 
The  appellant  complains  that  the  court  refused  to 
I>ermit  the  agreement  to  be  offered  in  evidence.  We 
are  unable  to  determine  from  the  record  whether  it  was 
introduced  or  not,  the  last  statement  in  the  abstract  in 
regard  to  it  appearing  to  show  that  it  was  read  in  the 
hearing  of  the  jury,  but,  as  counsel  on  both  sides,  argue 
the  matter  as  though  the  instrument  had  been  excluded, 
we  will  so  treat  it.  When  it  was  offered  in  evidence  it  had 
been  shown  that  the  decedent  was  not  eighteen  years 
of  age  at  the  time  of  his  death.  The  plaintiff  objected 
to  the  instrument  on  the  ground  that  it  had  not  been 
shown  that  decedent  signed  it;  that  he  was  a  minor 
when  it  was  signed ;  that  it  was  made  with  the  Illinois 
Central  Railroad  Company,  and  not  with  the  defend- 
,  ant;  and  that  it  was  immaterial.  The  defendant  con- 
tends that  the  reply  admitted  the  making  of  the 
instrument.  The  reply  contained  a  general  denial,  in 
addition  to  the  allegation  already  referred  to,  that  the 
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h  the  Illinois  Central  Railroad 
denial  would  have  been  implied 
of  a  reply,  and  the  one  pleaded 
ess  to  negative  any  claim  that 
pleaded  could  be  treated  as  an 
arposes  of  the  case.  We  are  of 
J  reply  falls  within  the  rule 
tsurance  Co.j  75  Iowa,  700,  and 
77  Iowa,  565,  and  that  the  mak- 
as  not  admitted, 
n  to  it  was  that  it  did  not  pur- 
eed into  with  the  defendant.  It 
hat  the  defendant  should  have 
^e  that  the  instrument  embodied 
ch  the  decedent  had  knowledge. 
Tick  V.  Illinois  Central  Railroad 
cited  as  sustaining  the  claim, 
ontract  was  between  Oaks,  the 
pany  which  relied  upon  it^  and  it 
use  it  was  valid  in  all  respects  as 
ing  the  manner  in  which  he  was 
B  duties  of  his  employment ;  that 
)rbidden  to  attempt  to  do  certain 
ified,  and  that  he  had  notice  of 
md  on  which  the  contract  was 
>es  not  exist  in  this.  The  instru- 
tiot  binding  on  the  decedent,  so 
for  the  reason  that  if  it  was  made 
i  not  made  with  the  defendant, 
be  one  of  its  rules.  If  it  embod- 
2t  might  have  been  shown,  if  it 
e  decedent  had  knowledge  of  it. 
I  was  not  limited  to  showing  such 
alleged  agreement  with  another 
)rm  of  a  rule,  but  in  its  nature  ' 
tiff.  5f othing  in  the  instrument 
led  by  the  general  superintend- 
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ent  was  a  rule  of  the  defendant,  or  that  the  decedent 
knew  that  defendant  had  such  a  rulp.  ThQ  record 
justifies  the  presumption  that  an  important,  if  not  the 
chief,  purpose  of  the  defendant  in  offering  the  instru- 
ment was  to  have  that  part  which  it  is  claimed  the 
decedent  signed  go  to  the  jury.  In  our  opinion,  no 
sufficient  foundation  for  the  introduction  of  the  instru- 
ment had  been  laid,  and  it  was  therefore  immaterial^ 
and  properly  rejected. 

II.  The  court  refused  an  instruction  asked  by  the 
defendant,  as  follows:     '^The  undisputed  evidence  in 

this  case  shows  that  the  end  board  from 

*•  i^^,~VB      which  the  decedent  slipped  and  fell  was 

dSf^u"?**  ^^  constructed  with  hinges,  so  that  it  could 

be  laid  down  on  the  floor  of  the  car  when 
it  was  not  in  place  to  form  an  end  to  the  coal  car. 
There  is  no  evidence  before  you  showing  that  this  end 
board  was  in  any  way  defective,  or  that  it  had  not 
proper  and  suitable  fastenings  to  hold  it  in  place  in  an 
upright  position,  or  that  it  could  not  readily  and  easily 
be  put  in  such  a  position  by  the  decedent,  and  fastened 
there  by  the  use  of  such  fastenings.  Under  these  cir- 
cumstances, I  charge  you  that  the  defendant  is  not 
liable  because  the  decedent  slipped  on  said  end  board 
while  it  was  in  a  slanting  position  and  fell  under  the 
cars,  and  on  this  issue  .your  verdict  should  be  for  the 
defendant. '' 

It  is  insisted  by  the  appellant  that  the  decedent 
must  be  presumed  to  have  had  notice  of  the  position 
and  condition  of  the  end  board  in  ample  time  to  have 
adjusted  it  properly  before  the  accident  occurred.  The 
evidence  fails  to  show  that  the  decedent  had  any  knowl- 
edge of  the  end  board  before  he  approached  it  at  the 
time  of  the  accident.  He  coupled  the  end  of  the  coal 
car  farthest  from  the  end  board  to  the  box  car,  but  the 
€oal  cars  were  coupled  together,  and  it  does  not  appear 
that  he  had  ever  passed  over  them,  nor  that  he  was 
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to  them  to  know  the  condition  of  the  end 

the  train  left  Ft.  Dodge.  The  box  ear 
:rom  his  view  while  he  was  in  the  caboose, 
le  whistle  announced  that  the  train  was 
on  it  was  his  duty  to  act  with  promptness 
ikes.  Whbther  he  was  justified  in  incur- 
risk  in  attempting  to  pass  over  the  end 
it  was  in  the  position  described  would 

the  haste  required  in  stopping  the  train, 
nditions  which  the  instruction  under  con- 
;irely  ignores.  See  Hosicv.  C,  R.  L  (&P, 
owa,  686.  If  it  be  said  the  evidence  shows 
Dn  for  stopping  the  train  had  been  com- 
the  decedent,  and  that  he  knew  there  was 
T  which  required  him  to  expose  himself  to 
ticurred  in  passing  over  the  end  board 
f  it,  the  answer  is  that  the  instruction  is 
3on  that  hypothesis,  but  embodies  the 
aat  the  defendant  would  not  be  liable  for 
f  the  end  board  was  not  defective,  and 
een  easily  raised  and  fastened.  We  do 
t  is  the  law,  but  that  the  defendant  may 
ble  for  failure  to  have  an  end  board,  per- 
Dects,  properly  adjusted  and  fastened.    As 

in  this  case  on  the  evidence  submitted, 
)  opinion. 

B  eighth  paragraph  of  the  charge  to  the 
)ws:  **If  you  find  from  a  preponderance 
3f  the  evidence  in  this  case  that  the 
deceased  fell  from  a  coal  car  of  the  defend- 
ant's train  at  the  time,  and  in  the  manner 
id  under  the  circumstances,  as  alleged  in 

petition,  and  that  the  cars  passed  over 
ommitting  the  alleged  injury,  and  that  he 
ijured  until  the  caboose  struck  him,  and 
len  crushed  to  death  by  the  caboose,  and 
dant's  engineer,  who  was  running  and  had 
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charge  of  the  engine  that  drew  said  train,  was  signaled 
to  and  notified  to  stop  the  train  after  tlie  deceased  had 
fallen  therefrom,  and  that  by  the  exercise  of  ordinary 
care  such  engineer  could  and  should  have  seen  such 
signal  and  stopped  the  train  in  time  tct  have  avoided 
such  injury  to  the  deceased,  but  neglected  so  to  do, 
then  your  vejdict  should  be  for  the  plaintiff;  and  this 
would  be  true  even  though  you  should  find  from  the 
evidence  that  the  deceased  was  negligent  in  going  upon 
said  car,  or  in  passing  over  the  same,  and  that  such 
negligence  on  his  part  was  the  immediate  cause  of  his 
falling  therefrom.  But  if  the  engineer  was  in  his 
proper  place  on  the  engine  discharging  his  duty  as  such 
when  the  whistle  for  Duncombe  station  was  sounded, 
understanding  that  he  was  not  to  stop  at  that  station, 
and  thereafter,  and  while  the  train  was  passing  through 
that  station,  he  looked  to  the  rear  end  of  the  train  as 
often  and  as  fully  as  could  reasonably  be  expected 
under  the  circumstances,  for  signals,  and  if,  as  soon  as 
the  engineer  saw  a  signal  to  stop  given,  or  felt  the 
brakes,  and  knew  there  was  anything  wrong,  he  imme- 
diately used  all  the  appliances  at  his  command  to  stop 
the  trdin,  and  continued  so  to  do  until  the  train  stopped, 
he  cannot  be  said  to  have  been  negligent  for  not  sooner 
stopping  the  train,  nor  can  the  defendant  be  held  liable 
for  not  sooner  stoppingit,  even  though  by  sooner  stopping 
itinjury  to  deceased  might  have  been  prevented;  and  in 
such  case  it  is  immaterial  whether  the  deceased  was 
killed  when  he  first  fell  from  the  train,  or  was  killed  by 
being  dragged  after  he  fell.'^ 

The  only  wrong  charged  against  the  engineer  in 
the  pleadings  is  that  he  ^'negligently  continued  to 
operate  his  engine,  and  refused  to  slacken  or  stop  said 
train  after  the  signal  to  stop  was  given,  and  that  the 
injury  to  the  decedent  was  the  result  of  the  refusal  of 
the  engir^^er  to  stop  or  slacken  the  speed  of  said  train 
when  signaled  so  to  do  before   said  injury;'^  **that 
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it  fell  from  the  car  the  engineer  was  at 
itop  the  train;  but  that  he  negligently 
fused  to  do  so,  and  continued  to  run 

said  engine  and  train;''  ^^that  the 
d  obeyed  the  signal  given  him  to  stop 

had  used  due  and  ordinary  diligence 
,  could  have  stopped  the  same  before 
ceased,  but  that  he  negligently  refused 
until  he  had  run  the  said  train  more 
Ired  feet  from  the  place  where  the 
The  appellant  complains  of  that  part 
of  the  charge  quoted  which  made  it 
ire  of  the  engineer  to  see  the  signal  to 
I  of  ordinary  care  he  should  and  could 
lie  ground  that  negligence  on  the  part 
1  not  seeing  the  signal  is  not  charged 

That  complaint  seems  to  be  well 
:ong  alleged  is  in  not  stopping  the 
nal  was  given,  and  in  refusing  to  do 
does  not  expressly  allege,  but  assumes, 
knew  of  the  signal. 
as  defect,  however,  in  the  paragraph 
er  consideration  is  that  which  reads  as 
soon  as  the  engineer  saw  a  signal  to 
;  the  brakes,  or  knew  there  was  any- 
mmediately  used  all  the  appliances  at 
stop  the  train,  and  continued  so  to  do 
pped,  he  cannot  be  said  to  have  been 
sooner  stopping  the  train.''  It  is 
ngineer  that,  as  the  train  approached 
It  the  brakes.  He  stated  that  when 
the  whistling  post,  about  eighty  rods 
I,  it  was  running  at  the  rate  of  fifteen 
at  as  it  approached  the  station  he  felt 
at  that  time  steam  was  or  had  been 
ther  effort  to  stop  the  train  was  then 
L  he  felt  the  brakes  he  looked  back 
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towards  the  rear  end  of  the  train,  but  could  see  nothing 
excepting  smoke;  that  about  the  time  he  was  passing 
the  depot  he  looked  back  again,  and,  the  smoke  having 
cleared,  he  saw  the  signals  when  the  engine  was  near 
the  last  switch;  that  he  at  once  answered  the  signal, 
reversed  the  engine,  put  on  steam,  and  opened  the  sand 
lever;  that  the  train  was  stopped  as  soon  as  it  could  be 
done  after  the  signal  was  seen.  Under  the  portion  of 
the  chairge  last  quoted,  the  jury  might  have  found  that 
the  engineer  used  due  care  to  see  the  signals,  and 
obeyed  them  with  all  possible  diligence,  as  soon  as  seen, 
and  yet  they  might  have  felt  compelled  to  find  for  the 
plaintiff  because  of  the  admitted  fact  that  the  engineer 
did  not  proceed  to  stop  the  train  as  soon  as  he  felt  the 
brakes.  But  the  evidence  shows  without  conflict  that  he 
did  not  know  that  the  order  to  run  to  Webster  City 
without  stopping  at  stations  had  been  changed,  nor  that 
the  train  was  to  stop  at  Buncombe.  It  is  also  shown 
that  it  was  customary  in  passing  through  a  station  to 
control  the  train  between  the  whistling,  post  and  the 
station  with  the  brakes.  It  thus  appears  that  the  appli- 
cation of  the  brakes  was  not  notice  to  the  engineer  to  stop 
the  train,  and  that  he  was  not  negligent  when  he  felt 
them  in  not  immediately  fising  the  means  at  his  com- 
mand to  stop  the  train.  It  is  said  the  jury  were  not 
told  that  the  engineer  would  be  negligent  if  he  did  not 
stop  the  train  when  he  felt  the  brakes,  but  that  is  the 
converse  proposition  of  the  one  stated,  and  would 
necessarily  be  inferred  by  the  jury.  The  charge  con- 
tains nothing  to  rebut  the  presumption  that  they  so 
understood  it. 

IV.  Numerous  questions  are  discussed  by  counsel 

which  we  do  not  find  it  necessary  to  determine.    Many 

of  them  depend  upon  the  evidence,  and 

^'^SJ^***      may  not  arise  on  another  trial.     This  is 

men?'of'^Mw    the    secoud    submission   of   the    case,  a 

pehewrtnj?'^     rehearing   having  been  ordered  after  the 
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irst  submission.  Some 
i  to  determine  are  now 
.     The    rights    of    the 

as  it  appeai*ed  on  the 
nion  was  filed  the  par- 
[,  and  supply  defects  by 

abstract  nor  otherwise. 
:ned  to  call  the  attention 
aw  or  of  fact  which  the 
mmitted  in  deciding  the 
lat,  if  an  error  has  been 
be  corrected,  and  not  to 
resent  the  case  on  a  dif- 
^ment  on  questions  not 
rds,  to  present  a  different 
?ee  Cramer  V.  Burlington  y 
ssyj  46  Iowa,  604 ;  Mann 
ixon  V.  Downey,  49  Iowa, 
J3;  Wachendorfv.  Lan- 
lat  a  different  rule  should 
een  granted.  Without 
any  case  authorize  a 
w  question  to  be  argued 
.  such  cases  would,  at 
•  of  that  kind  was  made 
in  it  to  exempt  it  from 
s,  although  the  manner 
isual. 

case  to  be  presented  in  so 
lanner  as  this  has  been, 
opinion  for  which  this 
at  costs  could  not  be 
Qg  an  abstract,  for  the 

entitled  was  largely  a 
ing,  the  appellant  filed 
rd  and  four  arguments, 
ents  is  a  mere  repetition 
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of  portions  of  another.  The  appellee  objects  to  such 
practice,  and  upon  sufficient  ground.  Webster  County 
V.  Hutchinsony  60  Iowa,  726.  The  appellant  will  be 
allowed  the  costs  of  its  argument  on  the  first  submis- 
sion, and  forty  dollars  of  its  argument  on  rehearing, 
and  will  recover  nothing  for  the  remainder  of  its  print- 
ing. 

For  the  errors  contained  in  the  eighth  paragraph  of 
its  charge  to  the  jury,  the  judgment  of  the  district  court 
is  reversed. 


I  85    1931 

I  85    3971 

E.   A.  Kemmerer,  Appellant,  v.   8.  L.  Kemmerer,     L^_274 
et  al.j  Appellees. 

1.  Partnership:  accoxtmtino:  interest.  In  an  action  for  an 
accounting  between  partners,  one  partner  cannot  be  charged  with 
interest  upon  money  drawn  by  him  out  of  the  firm,  as  shown  by 
monthly  balances  of  the  firm's  accounts,  except  by  a  previous  agree- 
ment between  the  partners,  or  upon  a  balance  struck  upon  a  settle- 
ment of  the  partnership  affairs,  even  though  his  co-partner  has 
withdrawn*  no  money  out  of  the  firm  during  the  period  for  which 
interest  is  sought  to  be  charged. 

2.  ;  :  .    The  plaintiff  having  purchased  an  interest 

in  the  firm  of  the  defendant  L.,  and  given  her  note  therefor  with  a 
provision  for  interest  at  ten  per  cent.,  held,  thatL.  was  entitled  to  plead 
said  note  as  a  counterclaim  to  any  amount  that  might  be  found  due 
from  him  to  the  plaintiff  on  said  accounting,  and  to  recover  interest 
thereon  as  provided  in  said  note,  although  at  the  time  of  the  disso- 
lution of  said  firm  L.  had  overdrawn  his  account  with  the  firm  in  a 
sum  more  than  sufficient  to  pay  said  note. 

3.  :  :  JUDGMENT.  The  plaintiff  having  recovered  a  judg- 
ment upon  said  accounting,  and  disposed  of  the  same,  held,  that  she 
was  not  in  a  position  upon  appeal  to  complain  that  said  judgment 
was  not  made  a  lien  upon  the  property  of  the  firm. 

Appeal  from  Btichanan  District  Cowrt. — Hon.  John  J. 
Ney,  Judge. 

Tuesday,  May  17, 1892. 
Vol.  85—13 
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issolution  of  a  partnership  and 
here  was  a  judgment  and  decree 
srship.     The    plaintiflE    appeals. 

r  appellant. 

or  S.  L.  Kemmerer. 

J.  W.  Lamb. 

to  January  5,  1881,  the  defend- 
•  and  J.  W.  Lamb,  had  been 
md  implement  business  at  Inde- 
points  under  the  firm  name  of 
On  January  5,  1881,  a  new  firm 
)sed  of  the  defendants  and  the 
me  of  Kemmerer,  Lamb  &  Co.^ 
business.  Each  member  of  the 
plaintiflE  an  undivided  one-sixth 
.  The  latter  firm  continued  the 
886.  The  case  was  tried  by  a 
tain  findings  and  recommenda- 
orted  to  the  court,  and  a  judg- 
ccordance  therewith.  We  need 
idings  of  the  referee  which  the 
erroneous. 

IS  a  woman,  the  wife  of  the 
merer.  On  July  23,  1886,  there 
red  on  the  firm  books  the  sum  of 
sand,  three  hundred  and  thirty- 
sirs  and  sixty-four  cents  to  the 
3,  and  the  sum  of  one  thousand, 
)  dollars  and  eight  cents  to  the 
merer.  These  items  represented 
Dt.,  computed  on  monthly  bal- 
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ances,  on  the  money  which  said  members  of  the  firm 
had  drawn  out  of  the  firm  between  the  time  of  its 
formation  and  July  23,  1886.  It  appears  that  up  to 
this  time  the  plaintiflE  had  drawn  no  money  out  of  the 
firm.  This  interest  the  referee  refused  to  allow,  find- 
ing in  effect  that  it  was  interest  charged  entirely  upon 
past  transactions' when  there  was  no  legal  obligation  to 
pay  interest,  and  that  the  evidence  as  to  the  agreement 
between  the  defendants  that  said  interest  should  be 
charged  was  conflicting.  This  finding  was  right. 
There  is  nothing  in  the  partnership  contract  provid- 
ing for  the  payment  of  interest,  and  the  agreement  to 
pay  it,  based  upon  transactions  then  past,  would 
amount  to  nothing  more  than  a  gift  by  these  partners 
to  the  firm.  We  know  of  no  authority  authorizing  the 
charging  of  interest  in  such  cases  unless  the  parties 
have  otherwise  provided  in  advance,  or  unless  there 
has  been  a  balance  stinick  between  the  parties  on  a 
settlement  had  of  the  partnership  matters.  At  the 
time  this  interest  was  charged  there  had  been  no  settle- 
ment of  the  partnership  business.  These  two  parties 
had  simply  looked  over  the  books  to  ascertain  about 
how  they  stood.  The  testimony  as  to  this  agree- 
ment is  conflicting,  and  we  see  no  reason  why  the 
general  rule  in  relation  to  charging  interest  in 
such  cases  should  not  apply.  The  cases  cited  by  the 
appellant  do  not  apply.  Most  of  them  will  be  found 
to  be  cases  where  interest  was  charged  on  balances  after 
a  dissolution  of  the  partnership  had  taken  place.  We 
do  not  doubt  that  in  a  proper  case,  where  all  the  par- 
ties agree,  and  a  settlement  is  had  and  balances  found 
due,  interest  may  be  allowed  on  such  balance,  even 
before  a  final  dissolution  of  the  firm ;  but  that  is  not 
the  case  at  bar.  The  following  authorities  support  the 
rule  we  have  announced.  Sweeney  v.  Neeley  19  N.  W 
Rep.  (Mich.)  127;  Gilman  v.  Vaughan,  44  Wis.  646, 
and  cases  there  cited.     These  cases  also  hold  against 


Digitized  by 


Google 


Kemmeeer  v.  Kjemmeeer.         [85  Iowa 

t's  contentions  that  interest  should  have 
from  the  date  the  defendants  looked  over 
.  It  is  clear  that  there  was  no  such  set- 
le  partnership  affairs,  and  an  ascertam- 
alance  as  the  law  contemplates  shall  be 
interest  can  be  charged. 
)pears  that  when  the  plaintiff  became  a 
le  co-partnership,  she  gave  her  note  to  the 
defendant,  Lamb,  for  one  thousand,  eight 
hundred  and  thirty-three  dollars  and 
bs  for  his  one-sixth  interest  in  the  old 
This  note  drew  ten  per  cent,  interest. 
Dund  that  after  deducting  the  amount  the 
paid  on  the  note,  there  yet  remained  two 
>  hundred  and  seventy  dollars  and  seventy- 
le  Lamb.  Lamb  pleaded  this  note  as  a 
to  any  sum  which  might  be  found  due 
the  plaintiflE  on  the  settlement  of  the 
accounts.  This  the  referee  allows  as  a 
r  of  Lamb  as  against  the  plaintiff.  The 
tends  that  this  was  error,  and  that  by 
>f  partnership  the  sum  represented  by  the 
be  paid  on  the  indebtedness  of  the  old 
^ears  that  eight  hundred  and  ninety-four 
)rty-nine  cents  was  thus  paid  and  applied, 
well  assume  that  the  balance  due  on  the 
thus  applied,  because,  though  due  in  May, 
aintiff  never  paid  it.  Certainly  the  pay- 
debts  of  the  old  firm  of  Kemmerer  and 
liot  be  postponed  for  over  eight  years  to 
aintiff^s  pleasure,  even  if  the  plaintiff's 
correct ;  and  we  think  it  is  not.  It  may 
that  the  plaintiff  should  be  compelled  to 
,  with  interest,  when  in  1886  Lamb  had 
s  account  with  the  firm  more  than  suffi- 
his  claim.     The  plaintiff,  however,  could 
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have  paid  the  note  when  due,  or  she  could  haye  had  a  '^^ 

dissolution    of    the  co-partnership    in  1886,  when  it  .    .    ;^ 

ceased  to  do  business.     This  note  could  have  been  ^^ 

sued  at  law,  and  the  amount  due  recovered,  and  we  % 

see  no  legal  way  of  relieving  the  plaintiff  from  this  1; 

seeming  hardship.  ' '^ 

III.  The  referee,  after  stating  the  accounts  between 
the    parties,   finds  that  the  plaintiff  is  entitled  to  a       . 

8. . .        judgment  against    the  defendant  S.   R.  >^ 

Judgment.        Kcmmcrcr,  for  three  thousand,  two  hun-  ^ 

dred  and  eighty-three  dollars  and  sixteen  cents;  that 
Lamb  owes  the  plaintiff  on  firm  account  one  thousand^  ■ 

six   hundred  and  forty-one  dollars    and    ninety-nine  ; 

cents,  and  that  the  plaintiff-  owes  Lamb  on  the  counter- 
claim two  thousand,  five  hundred  and  seventy  dollars  '^ 
and  seventy-two  cents,  leaving  a  balance  due  Lamb,  of 
nine  hundred  and  twenty-eight  dollars  and  seventy- 
three  cents.     He  recommends  that  judgment  be  entered                  ^ 
against  S.  L.  Kemmerer  in  favor  of  the  plaintiff  for  , 
three  thousand,  two  hundred  and  eighty-three  dollars 
and  sixteen  cents,  and  in  favor  of  Lamb  and  against 
the  plaintiff  for  nine  hundred  and  twenty-eight  dollars 
and  seventy-three  cents.*    He  also  recommends  that 
the  cash  on  hand,  and  that  to  be  realized  from  collec- 
tions and  sale  of  property,  be  equally  divided  between 
the  parties.    A  judgment  and  decree  was  entered  in 
accordance  with  these  recommendations.     The  plaintiff 
complains  of  this,  and  insists  that  she  should  have  had 
the  amount  due  her  from  S.  L.  Kemmerer  made  a  lien 
upon  all  the  money  and  property  belonging  to  the  firm. 
We  need  not  discuss  this  question,  as  it  appears  that 
the  plaintiff  has  sold  and  disposed  of  the  judgment 
she  recovered  against  her  husband,  and  also  all  her 
interest  in  all  the  remaining  property  of  the  firm.     She 
now    hte    no    valid    claim    whatever    against    S.   L. 
Kemmerer  or  the  firm,  and  hence  is  no  position  to 
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the  ruling  of   the  court  in  this  partic- 

1  was  made  to  dismiss  this  appeal^  which 
ak  can  be  sustained.    The  judgment  and 
court  below  is  affikmed. 


TON,  Appellant,  v.  A.  H.  Balcom,  et  al.j 
Appellees. 

rporations:  articles  op  mcoRPORATioN:  statutory 
3.  The  provision  in  articles  of  incorporation  that  the 
dness  of  such  corporation  ''shall  not  at  any  one  time 
hundred  dollars,  except  by  a  majority  vote  of  the  stock- 
it  at  a  called  or  annual  meeting/'  is  a  substantial  com- 
the  provisions  of  section  1061  of  the  Code,  that  such 
fix  the  highest  amount  of  indebtedness  or  liability  to 
poration  is  at  any  time  to  be  subject. 

E  OP  INCORPORATION :  SUFFICIENCY.  The  publication  of 
f  such  articles  of  incorporation,  containing  all  the 
of  the  notice  of  incorporation  provided  for  by  statute 
af  the  indebtedness  of  the  company  shall  not  exceed 
dollars  at  any  one  tijne/'  is  a  sufficient  notice  under 
i  the  Code. 

-:  ACTUAL  NOTICE  SUPERSEDES  PUBLICATION  OF.   A  perSOU 

.  corporation  as  such,  and  before  the  time  that  notice  of 
is  required  to  have  been  published,  is  not  entitled,  under 
f  the  Code,  to  have  the  individual  property  of  the  stock- 
h  corporation  subjected  to  the  payment  of  a  debt  of  the 
:)wing  out  of  such  dealing,  upon  the  ground  that  the 
the  notice  of  incorporation  was  not  completed  before 
of  three  months  after  the  recording  of  the  articles  of 
as  required  by  section  1064  of  the  Code.  Whether  the 
perty  of  stockholders  could  in  event  be  held  liable 
sh  omission,  qucBre. 

RIPTION  TO  STOCK.  The  absence  of  any  provision  in 
orporation  fixing  the  amount  of  capital  stock  which 
ribed  before  the  corporation  may  commence  business, 
p  the  individual  property  of  the  stockholders  liable  for 
;s  if  the  corporation  commences  business  before  the  full 
capital  stock  has  been  subscribed. 
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Appeal  from  Hardin  District  Court. — Hon.  John  L. 
Stevens,  Judge. 

Tuesday,  May  17, 1892. 

The  defendants  are  stockholders  in  a  corporation 
known  as  the  '*Lawn  Hill  Co-operative  Creamery  Com- 
pany.'^  The  said  corporation  was  indebted  to  the 
plaintiff.  He  brought  an  action  against  the  corpora^ 
tion,  and  recovered  a  judgment,  and  collected  a  part 
thereof  from  the  corporation.  Subsequently  he 
brought  this  action  to  recover  of  the  defendants  the 
balance  of  his  claim,  upon  the  ground  that  the  stock- 
holders are  individually  liable  for  the  debts  of  the  cor- 
poration because  of  a  failure  to  comply  with  the  statute 
in  the  organization  of  the  corporation.  The  trial  was 
had  before  the  court  without  a  jury,  and  there  was  a 
judgment  for  the  defendants  for  costs.  The  plaintiff 
appeals. — Affirmed. 

C.  E.  Albrook,  fof  appellant. 

J.  L.  Carney y  for  appellees. 

RoTHROCK,  J. — The  law  pertaining  to  the  organi- 
zation of  corporations  for  pecuniary  profit  is  to  be 
found  in  chapter  1,  title  9  of  the  Code. 
^'  ^roSonsT^^'  Certain  acts  are  prescribed  as  necessary 
SS^rouom'  to  be  done  to  organize  such  a  corporation, 
SSSmentsT    which  iucludc  the  publication  of  notice,  the 
filing  of  the  articles  of  incorporation,  and 
the  recording  of  the  same  in  the  oflSce  of  the  secretary 
of  state.    After  making  these  provisions  pertaining  to 
organization  and  publicity,  section   1068  is  as  follows : 
*'A  failure  to  comply  substantially  with  the  foregoing 
requisitions  in  relation  to  organization  and  publicity 
renders  the  individual  property  of  the  stockholders 
liable  for  the  corporate  debts.''    There  is  no  question 
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I  were  adopted.  Section 
it  ''such  articles  of  incor- 
b  amount  of  indebtedness 
►oration  is  at  any  time  to 
exceed  two-thirds  of  the 
of  incorporation  recited 
of  this  corporation  shall 
pee  hundred  dollars,  except 
tockholdei-s  present  at  a 
It  is  claimed  that  this  was 
iw,  because  it  does  not 
ness,  but  leaves  it  to  be 
►rity  of  the  stockholders, 
1  of  the  articles  it  is  pro- 
incorporation  cannot  be 
rds  vote.  The  argument 
proceeds  upon  the  theory 
id  corporate  debt  must  be 
3ject  to  change.  In  our 
the  fact  that  it  might  be 
minution  is  no  departure 
)  statute.  The  manner  in 
acted  does  not  affect  the 
substantially  comply  with 

ode  requires  that  ''a  notice 
►ur  weeks  in  succession  in 
r  as  convenient  as  practi- 
Qcipal  place  of  business.'^ 
no  notice  was  published, 
published  what  purported 
ration  of  the  Lawn  Hill 
any. ' '  This  was  a  synopsis 
f  incorporation,  and  cou- 
nts of  the  statute  for  a 
the  purposes  of  a  notice, 
pliance  with  the  statute. 
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See  Heuer  v.  Carmichael^  82  Iowa,  288.  The  provision 
in  the  p\iblished  notice  in  regard  to  the  indebtedness  is 
as  follows:  '*The  indebtedness  of  the  company  shall 
not  exceed  three  hundred  dollars  at  any  one  time/' 
It  is  claimed  that  this  is  not  a  true  statement  of  the 
amount  of  the  authorized  indebtedness.  It  appears  to 
us  that  it  is  just  such  a  statement  as  the  law  required. 
It  was  the  amount  of  indebtedness  then  authorized, 
and  it  was  wholly  unnecessary  to  publish  the  manner 
in  which  the  limit  of  indebtedness  might  thereafter  be 
increased  or  diminished. 

III.  Section  1064  of  the  Code  provides  that  ^^the 
corporation  may  commence  business  as  soon  as  the 

g  . .  ac-    articles  are  filed  in  the  oflSce  of  the  recorder 

S^S^dtS  of  deeds,  and  their  doings  shall  be  valid 
pubucationof.  j£  ^^^  publication  in  a  newspaper  is  made,' 
and  articles  recorded  in  the  office  of  the  secretary  of 
state,  within  three  months  from  the  filing  in  the 
recorder's  office.''  The  fact  is  that  the  publication 
was  made  in  a  newspaper  within  three  months,  but  it 
was  not  completed.  There  was  but  one  publication 
before  the  expiration  of  the  ninety  days.  It  is  claimed 
by  counsel  for  the  appellant  that  the  failure  to  complete 
the  publication  within  ninety  days  was  a  substantial 
non-compliance  with  the  statute.  It  was  held  in  JEisfeld 
V.  Kenworthj  50  Iowa,  389,  that  where  there  was  an 
entire  failure  to  publish  the  notice  at  any  time,  there 
was  such  a  failure  to  comply  with  the  requirements  of 
the  statute  that  the  stockholders  were  individually 
liable  for  the  corporate  debts.  The  decision  in  the 
cited  case  was  followed  in  Marshall  v.  Harris^  55  Iowa, 
182.  In  Bank  v.  Davies,  43  Iowa,  424,  it  was  held  by 
a  majority  of  the  court  that  the  filing  of  articles  of 
incorporation  in  the  office  of  the  secretary  of  state  is 
not  essential  to  the  validity  of  a  corporation,  nor  will  a 
failure  to  file  them  render  the  private  property  of  stock- 
holders liable  for  the  debts  of  the  corporation.    We 
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Lg  that  a  literal  compliance  with 
ired.  Under  the  statute  a  sub- 
1  suflScient.  The  object  of  the 
tice  of  the  organization  of  the 
ties  dealing  with  it  may  know  or 
edge  that  they  are  not  dealing 

but  with  a  corporation.  By 
le,  the  corporation  is  authorized 
as  soon  as  the  articles  are  filed 
je,   and  the  publication  is  not 

once,  but  may  be  made  within 
;  dealing  with  the  corporation  in 
0  ground  for  complaint  that  a 
en  made.  In  other  words,  the 
lot  made  to  depend  upon  the 

immediately  upon  the  filing  of 
with  the  county  recorder.  Our 
lat,  if  the  publication  be  inserted 
n  the  three  months,  it  ought  not 

substantially  comply  with  the 
blication  was  not  made  within 
ally  not  necessary  to  determine 
;e,  and  we  do  not  determine  it. 
)t  necessaiy  is  that  the  evidence 
>ws — at  least  the  court  was  fully 
lence  in  finding — that  when  the 
ract  upon  which  his  judgment 

was  founded,  he  knew  he  was 
tion,  and  he  made  his  contract 
he  publication  was  required  to 
state  of  facts  it  ought  not  to  be 
tad  no  notice  of  the  organization 

i  capital  stock  of  the  corpora- 
)  articles  of  incorporation,  was 
asand  dollars,  in  shares  of  ten 
jh.     There  was  about  one  thou- 
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sand  dollars  of  stock  subscribed.  The  plaintiff  claims 
that  the  failure  to  secure  three  thousand  dollars  of 
stock  created  a  personal  liability  against  those  who 
did  subscribe.  It  is  suflScient  to  say  in  answer  to  this 
position  that  there  is  no  requirement  in  the  articles  of 
incorporation  that  all  of  the  stock  should  bs  subscribed 
before  commencing  business,  nor  that  any  definite  sura 
should  be  subscribed,  as  in  the  case  of  Tama  Water- 
Power  Co,  v.  Hopkins ,  79  Iow8,  653. 

Our  conclusion  is  that  there  was  no  failure  to  sub- 
stantially comply  with  the  statute  in  the  matter  of 
organization  and  publicity,  and  this  disposition  of  the 
case  renders  it  unnecessary  to  determine  other  ques- 
tions discussed  by  counsel.  The  judgment  of  the 
district  court  is  affikmed. 
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Walteb  Ross,  Appellant,  v.  McAbthub  Bbothebs  and  |  g  ^ 
Chicago,  Santa  Fe  &  Califobnia  Railway 
Company,  Appellee. 

1.    Arbitration:  agreement:  validity:  when  conclusttb.   An  agree-  ~^~^i 

ment  providing  that  estimates  of  the  quality  of  work  done  thereunder  HiLJlii^ 

shall  be  referred  to  a  third  person  whose   determination  of  such  .^^^^  j?A|j 

question  shall  be  conclusive  upon  the  parties  to  such  agreement,  is  |  ^5   203| 

not  invalid,  and  when  an  award  has  been  made  thereunder  in  good  *^^ 

85 

faith  is  binding  upon  the  parties.  132 


?5      203i 

'"      418 


Ck>ntract:  construction:  substantial  performance.  A  contract 
for  grading  provided  that,  there  should  be  no  classification  of  materials 
other  than  earth,  loose  and  solid  rock,  and  that  loose  rock  should 
comprise  shale  or  soapstone,  coarse  boulders  in  gravel,  cemented 
gravel,  hard  pan,  or  any  other  material  which  could  not  be  plowed 
with  a  strong  ten-inch  grading  plow,  well  handled,  behind  a  good  six 
mule  or  horse  team.  Heldf  that  an  estimate  of  work  under  said 
contract  which  allowed  the  plaintiff  the  price  for  grading  loose  rock 
for  twenty-five  per  cent  of  the  work  done  where  the  material  was  so 
hard  that  six  horses  could  only  plow  one-half  the  time,  and  for  fifty 
per  cent,  where  eight  horses  were  required,  and  in  about  the  same 
ratio  until  the  very  hard  material  was  reached,  classified  as  rock, 
was,  in  view  of  an  adjustment  made  between  the  parties  upon  final 
settlement,  a  substantial  performance  of  the  contract. 
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strict  Court. — Hon.  C.  H.  Phelps, 
Judge. 

DAY,  May  17, 1892. 

re  quite  lengthy,  but  the  following 
ent  thereof  to  an  understanding  of 
jed.  The  plaintiff's  petition  shows. 
3,  McArthur  Bros.,  contracted  in 
jndant  company  to  grub  and  grade 
line  of  road,  and  that  they  sublet 
ading  of  certain  sections  thereof  to 
contract  in  writing  set  out ;  that  by 
intiflf  was  to  execute  his  part  of  the 
^tion  and  supervision  of  the  chief 
way  company  and  his  assistants, 
aents  and  calculations  the  quanti- 
f  the  several  kinds  of  work  per- 
ontract  shall  be  determined,  and 
1  shall  be  conclusive  upon  the 
timates  made  by  the  engineer  were 
nd  fraudulently  made,  and  not  as 
ract  in  certain  particulars  stated; 
t  between  the  defendants  was  the 
B  plaintiff  as  to  classification  and 
k  and  decisions  of  the  engineer, 
igment  and  decree  correcting  the 
:)rk  done  by  him,  and  payment 
)f  ten  thousand  dollars  with  inter- 
railway  company  denies  any  lia- 
ract  with  the  plaintiff ;  denies  that 
rrongfuUy,  falsely  or  fraudulently 
that  the  plaintiff's  claim  for  the 
d  and  paid  for.  The  defendants, 
w^ered,  alleging  a  full  and  complete 
laintiff's  claim  according  to  the 
ar;  that  the  plaintiff's  claim,  if  he 


Digitized  by 


Google 


May  1892]       Ross  v.  McArthur  Bros.  205 

has  any,  is  by  reason  of  the  wrongful  acts  of  the  chief 
engineer;  that  they  had  no  control  over  his  acts;  have 
received  no  benefit  by  reason  of  his  wrongful  acts,  if 
there  be  any;  and  that  the  plaintiff's  cause  of  action, 
if  he  has  any,  is  against  the  defendant  railway  com- 
pany. By  way  of  cross  petition  against  the  railway 
company  they  ask  that,  if  the  estimates  made  are 
wrongful,  they  recover  against  the  railway  company 
according  to  the  correct  estimates.  The  railway  com- 
pany answered  the  cross  petition,  denying  that  it  was 
a  party  to  the  contract  with  the  plaintiff,  and  alleging 
full  settlement  with  and  payment  to  McArthur  Bros., 
accoiyding  to  their  contracts  and  estimates  of  the  engi- 
neer. The  case  was  submitted  to  the  court,  and  decree 
entered  dismissing  the  plaintiff's  petition,  from  which 
he  appeals. — Affirmed. 

James  JS,  Anderson,  for  appellant. 

James  C.  Davis ^  for  McArthur  Bros.,  appellees. 

Gardiner  Lathrop,  J.  D.  M.  Hamilton  and  Ben  Eli 
Guthrie  J  for  the  C,  S.  F.  &  C.  Railway  Company. 

Given,  J. — I.    The  contract  between  the  appellant 
and  McArthur  Bros,  contains  this  clause :  ' ' Second.  The 

work  shall  be  executed  under  the  direction 

'  ftgrre'^entr'    and  supcrvisiou  of  the  chief  engineer  of 

SnSuaive       ^^^^  railway  company,  and  his  assistants, 

by  whose  measurements  and  calculations 
the  quantities  and  amounts  of  the  several  kinds  of 
work  performed  under  this  contract  shall  be  deter- 
mined, and  whose  determination  shall  be  conclusive 
upon  the  parties  thereto.  *  *  *  Said  engineer  shall 
decide  every  question  which  can  or  may  arise  between 
the  parties  in  the  execution  of  this  contract,  and  his 
decision  shall  be  binding  and  final  upon  both  parties ; 
and  whereas,  the  classification  of  excavation  provided 
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mnexed  specification  is  of  a  character  that 
necessary  that  special  attention  should  be 
,  it  is  expressly  agreed  by  the  parties  to  this 
bat  the  classifications,  measurements,  and 
s  of  said  engineer  of  the  respective  quanti- 
ti  excavations  shall  be  final  and  conclusive." 
isked  is  a  correction  of  the  estimates  made 
ineer,  and  recovery  of  the  balance  due.  The 
iged  for  such  relief  is  that  the  estimates  were 
,  falsely  and  fraudulently  made.  The  appel- 
inds  in  argument  that  the  agreement  to 
he  decisions  of  the  engineer  is  not  valid,  or 
is  right  to  sue  for  the  work  done,  for  the 
;  such  an  agreement  ousts  the  court  of  juris- 
t  would  be  a  sufl&cient  answer  that  the 
las  not  pleaded  this  as  a  ground  for  relief, 
that  the  authorities  are  quite  uniform  in 
;  such  contracts  as  valid  and  binding.  See 
?y  Co.  V.  March,  114  U.  S.  549,  5  Sup. 
035;  1  Redf.  R.  R.  435;  1  Ror.  R.  R.  462; 
Belknap,  27  Vt.  673 ;  Crumlish  v.  Railroad, 
270;  Snell  v.  Broum,  71  111.  133;  Grant 
I,  51  Ga.  348;  Faunce  v.  Burke,  16  Pa. 
^ood  V.  Railroad,  39  Fed.  Rep.  52;  Flynn 
■  St.  L.  R'y.  Co.,  as  Iowa  491;  Meyers  v. 
struction  Co.,  27  Pac.  Rep.  (Ore.)  584.  The 
ites  Reed  v.  Washington  Insurance  Co.,  138 
and  Gere  v.  Council  Bluffs  Insurance  Co.,  67 
therein  it  is  held  that,  under  an  agreement 

0  arbitration,  a  submission  is  not  a  condi- 
ent  to  the  maintenance  of  an  action,  for  the 
3ng  others,  that  the  agreement  to  arbitrate 
e  at  any  time  before  executed,    and  the 

an  action  amounts  to  a  revocation.     The 

1  expressly  recognizes  such  an  agreement  as 
inding  when  an  appraisal  or  award  has  been 
ir  it.     Under  the   rule  recognized  in  the 
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authorities  cited,  and  others  that  might  be  added, 
these  parties  are  concluded  by  the  estimates  of  the 
engineer,  unless  they  are  shown  to  have  been  made  as 
alleged,  namely,  wrongfully,  falsely  or  fraudulently. 

II.  We  next  inquire  whether  the  estimates  were 
wrongfully,  falsely,  or  fraudulently  made  in  either  of 
the  respects  claimed.  '*The  plaintiflE  complains  of  the 
estimates  in  the  following  particulars:  First.  Classifi- 
cation of  his  work,  whereby  he  was  estimated  and 
allowed  seven  and  one-half  cents  per  yard  as  for  earth- 
work, when  a  large  amount  of  it  was,  under  the 
contract  and  specifications,  loose  rock,  to  be  paid  for 
at  thirty-five  cents  per  yard.  Second.  He  was  estimated, 
allowed  and  paid  for  work  by  the  monthly  estimates, 
which  was  afterwards  wrongfully  deducted  and  taken 
from  him.  Third.  'That  he  was  underestimated 
in  haul  provided  by  the  contract.  Fourth.  That 
he  was  underestimated  in  grubbing  done  by  him 
under  the  contract.  Fifth.  That  finishing  stakes 
were  not  furnished  him,  and  that  he  was,  in 
consequence,  required  to  go  over  his  work,  and 
bring  it  up  to  grade  a  second  time  after  it  had  settled, 
when  five  to  seven  per  cent,  of  all  the  banks  had  been 
deducted  for  shrinkage,  the  amount  it  cost  him  being 
shown  by  the  bills  for  such  work  proved  by  the  evi- 
dence. Sixth.  That  he  was  damaged  by  delay  in  being 
furnished  right  of  way  in  the  largest  cut  on  his  work, 
so  that  it  cost  him  one  thousand  five  hundred  dollars 
more  to  do  it  than  if  it  had  been  furnished  on  time  as 
he  needed  to  work  on  it.'' 

The  evidence  touching  these  items  is  quite  volumin- 
ous, and  cannot  be  noticed  in  detail  within  the  limits  of 
t.  cobteact:  ^^  opinion,  nor  is  it  necessary  that  it  should 
SSSJuS^'*'  be.  The  appellant's  principal  complaint 
performance,  jg  agaiust  the  classification  of  the  materials. 
The  contract  provides  as  follows:  ^* There  shall  be  no 
classification  of  material  of  any  kind  other  than  earth, 


Digitized  by 


Google 


3  V.  McArthur  Bros.  [85  Iowa 

k,  as  provided  in  the  specifications/^ 
provide  as  follows:     '^Excavations 

comprise,  first,  shale  or  soapstone, 
^ratified  position,  coarse  boulders  in 
ravel,  hardpan,  or  any  other  material 
)f  pick  and  bar,  or  which  cannot  be 
ng  ten  (10)  inch  grading  plow,  well 

good  six  (6)  mule  or  horse  team, 
lid  rock  shall  be  taken  out  with 
and  solid  rock  shall  comprise — Firsty 
>r  masses,  in  its  original  or  stratified 
►oulders  or  detached  pieces  of  rock 
cubic  yard,  and  all  other  material 
Igment  of  the  engineer,  cannot  be 
lasting." 

•e  made  from  time  to  time  as  the 
md  payment  made  thereon  by  the 
to  McArthur  Bros. ,  and  by  them  to 
rs,  including  the  appellant.  In  mak- 

it  was  the  purpose  to  keep  within 

done,  so  that  there  would  be  no 
3  contractor,  leaving  any  deficiencies 
he  final  estimate.  These  estimates 
,  at  least,  according  to  the  following 
s  to  classification,  use  your  best 
)  the  material  is  so  hard  that  six 
m  half  the  time,  allow  a  fair  portion 
twenty-five  per  cent.  Where  eight 
[uired,  call  about  fifty  per  cent,  loose 
1  that  ratio,  until  in  the  very  hard 
[pan  of  the  specifications  would  be 
uld  all  be  classified  as  loose  rock.'^ 
>ss  of  this  work,  the  appellant  and 
)rs  complained  of  the  classification, 
pletion  of  the  work  McArthur  Bros, 
rith  their  sub-contractors,  including 
hich  the  classification  of  the  work 
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was  discussed.  No  other  complaint  was  made  by  or 
for  the  appellant  at  that  time.  A  statement  showing 
the  classification  claimed  by  the  contractors  and  sub- 
contractors was  made  out  and  agreed  upon  as  accepta- 
ble, which  statement  was  submitted  to  the  chief 
engineer,  and  thereafter  a  change  was  made  in  the 
previous  estimates  from  the  former  classification,  and 
payment  of  the  amount  shown  by  the  final  estimate 
was  made  and  received.  The  appellant's  contention  is 
that  the  classification  made  under  the  instruction  quoted 
above  was  in  violation  of  the  contract. 

It  is  evident  from  the  nature  of  the  materials 
named,  and  the  manner  in  which  they  are  oft^n  found 
blended  in  the  earth,  that  a  classification  must  be  to 
some  extent  a  matter  of  judgment;  and  it  was  no  doubt 
in  view  of  this  fact  that  the  parties  agreed  that  the 
classifications  of  the  engineer  should  be  final  and  con- 
clusive. The  contract  fixed,  as  the  rule  by  which  it 
was  to  be  determined  whether  the  material  was  earth 
or  loose  rock,  the  force  required  to  remove  it.  If  it 
could  be  plowed  with  a  strong  ten-inch  grading  plow, 
well  handled,  behind  a  good  six  mule  or  horse  team ;  it 
was  to  be  classed  as  loose  earth;  but  if  it  required 
greater  force  than  this,  and  less  than  solid  rock,  it  was 
to  be  classed  as  loose  rock;  and  if,  in  the  judgment  of 
the  engineer,  blasting  was  required,  then  it  was  to  be 
classed  as  solid  rock.  According  to  the  contract,  if 
the  material  could  be  plowed  as  stated,  it  was  loose 
earth  without  regard  to  the  length  of  time  a  team 
could  be  continuously  worked;  in  other  words,  if  it 
could  be  plowed  at  all  in  the  manner  stated,  it  was  loose 
earth.  The  instructions  quoted  above  were  certainly 
more  favorable  to  the  contractor.  If  the  six-horse 
team  could  only  plow  half  time  or  less,  it  was  loose 
earth  under  the  contract,  and  yet  the  instruction  was 
to  * 'allow  a  fair  portion  of  loose  rock,  say  twenty-five 
per  cent.'' 

Vol.  85—14 
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,  the  appellant  was  entitled  to 
1  as  loose  rock  if  it  could  not 
:li  a  six  mule  or  horse  team; 
3all  about  fifty  per  cent,  loose 
3es  would  be  required,  is  not 
contract ;  but  it  was  just  such 
)  left  to  be  summed  up  in  the 
lie  classifications  under  the  in- 
rable  to  the  contractor  in  one 
)y  the  contract,  they  were  more 
and  we  think  it  appears  that 
''  adjusted,  in  substantial  com- 
et, in  the  final  estimate.  The 
►w  such  substantial  error  in  the 
eer  as  would  warrant  us  in  set- 
on  the  ground  of  wrong  class- 

3lied  upon  as  tending  to  show 
the  estimates  is  the  relation  of 
idant  railroad  company.  The 
o  his  classification,  measure- 
^as  made  with  a  full  knowledge 
le  evidence  fails  to  satisfy  us 
leasurements  and  calculations, 
Bspect  wrongful,  false  or  fraud- 

er  claims  of  the  appellant,  it 
e  of  the  conference  with  Mc- 
aking  of  demands  by  the  con- 
le  final  estimate,  the  appellant 
ither  of  these  claims,  and  that 
it  of  the  amount  found  due  to 
final  estimate.  While  it  does 
3rs  might  have  estimated  differ- 

or  classified  differently  as  to 
it  does  not  appear  that  there 

intentional  error  in  the  esti- 
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mates.  We  think  it  fairly  appears  that  each  of  i 
items  received  the  attention  of  the  engineer,  and 
all  reasonable  and  just  allowances  were  made  in  i 
of  the  contractors.  It  certainly  •  does  not  appear 
there  was  any  intentional  omission  or  fraud  prac 
upon  the  appellant  with  respect  to  either  of  his  c\t 
As  the  foregoing  conclusion  fully  disposes  ol 
case,  we  need  not  consider  the  issue  as  to  whethei 
the  appellant  is  estopped  from  asserting  these  cl 
by  reason  of  the  payment  made  to  him.  Our 
elusion  upon  the  whole  record  is  that  the  judgmei 
the  district  court  should  be  affirmed. 


James  L.  Greenfield,  Appellant,  v.  B.  J.  Monag 
etal.j  Appellees. 

1.  Usury:  commission  paid  to  agent:  knowledge  op  prin( 
srRDEN  op  proop.  Where  an  agent,  for  a  person  lending  mone} 
a  promissorj  note,  charged  the  borrower  a  rate  of  interest  in  ez< 
that  allowed  by  law,  retaining  the  difference  between  th< 
charged  and  the  legal  rate  for  his  own  use,  held,  that  the  loan  w 
nsurious  unless  the  charge  of  illegal  interest  was  authorized  or  ri 
by  the  principal,  and  that  upon  such  issue  the  burden  of  proo 
upon  the  party  charging  usury. 

2.  :  :  :  evidence.     The  defendant  having  adi 

in  his  answer  the  agency  of  the  person  through  whom  the  loai 
negotiated,  held,  that  evidence  tending  to  show  that  such  i 
owned  the  money  loaned  to  the  defendant  was  incompetent. 

Appeal   from    Webster    District    Court. — Hon.  J 
Stevens,  Judge. 

Tuesday,  May  17, 1892. 

Action  on  a  promissory  note,  to  which  the  def 
of  usury  was  pleaded.  There  was  a  trial  by  the  cc 
and  a  judgment  rendered,  from  which  the  plai 
appeals. — Reversed. 
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,  for  appellant. 

)  for  appellees. 

J. — The  note  in  suit  was  made  by 
the  twenty-second  day  of  September, 
)f  two  hundred  dollars,  with  interest 
cent,  per  annum,  and  was  payable  to 

year  after  its  date.  It  bears  an 
lows:  ''Sept.  17,  '87,  received  int., 
?ime  ex.  to  Sept.  22,  1888.''  The 
judgment  thereon  for  two  hundred 
,nd  asks  a  writ  of  attachment  against 
>  defendants.  The  defendants  admit 
note,  but  allege  that  Monaghan  was 
30-defendant  was  surety;  that  it  was 
^  plaintiff,  through  his  agent,  H.  J. 
)naghan,  that  the  rate  of  interest 
y  per  cent.,  instead  of  the  rate 
)te,  of  which  ten  per  cent,  was  to  be 
ee ;  that,  in  pursuance  of  that  agree- 
ras  paid  the  sum  of  one  hundred  and 

no  more.  They  further  allege  that 
enty-second  day  of  September,  1887, 
the  plaintiff,  on  the  note,  the  sum  of 
;hat  in  September,  1888,  he  paid  the 
)urteen  dollars.  Credit  for  these 
:ment  for  costs,  are  demanded.  At 
he  trial  the  district  court  rendered 
of  the  plaintiff  for  the  sum  of  one 
ity-six  dollars,  and  in  favor  of  the 
le  sum  of  seventy-two  "dollars,  and 
f  for  the  costs. 

lote  in  suit  was  given,  Griswold  was 
ranking  business  at  Manson.  The 
iff  was  a  resident  of  the  state  of 
is,  and  had  furnished  Griswold 
y  to  loan.  When  the  note  was 
,  the  negotiations  in  regard  to  it  were 
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had  entirely  between  Griswold  and  Monaghan,  and  the 
latter  received  but  one  hundred  and  eighty  dollars  for 
the  note.  At  the  time  the  endorsement  was  made  he 
paid  Griswold  forty  dollars.  In  September,  1888,  it 
was  agreed  between  Monaghan  and  Griswold  that  the 
sum  of  fourteen  dollars,  due  the  former  from  a  person 
with  whom  the  latter  had  an  account,  should  be  applied 
on  the  note.  The  testimony  of  the  plaintiff  was  not 
offered,  but  Griswold  testified  that  he  acted  for  Mon- 
aghan in  procuring  the  loan ;  that  he  retained  twenty 
dollars  of  it  when  it  was  made,  as  his  commission ,  and 
that  twenty  dollars  of  the  payment  made  in  September, 
1887,  wafi  for  his  commission  in  procuring  an  extension 
of  the  loan,  and  that  the  plaintiff  has  received  but 
twenty  dollars  of  the  money  paid  by  Monaghan.  The 
latter  testified  that  ncrthing  was  said  about  an  agency 
when  the  loan  was  made,  and  nothing  about  his  paying 
an  agent;  that  he  askbd  Griswold  for  terms,  and  was 
told  the  rate  of  interest  would  be  twenty  dollars  on  a 
hundred  for  a  year.  We  find  no  direct  evidence  that 
the  plaintiff  authorized  or  knew  that  Griswold  was 
exacting  a  commission  from  Monaghan,  and  it  is  the 
well-settled  rule  in  this  state  that  when  a  charge  is 
made  by  the  agent,  for  his  own  benefit,  in  excess  of  the 
authorized. rate  of  interest,  the  transaction  is  not  tainted 
with  usury,  if  the  principal  did  not  authorize  the  charge. 
Gokey  v.  Knapp^  44  Iowa,  32 ;  Brigham  v.  Myers y  51 
Iowa,  397;  Call  v.  Palmer,  116  U.  S.  98,  6  Sup.  Ct. 
Rep.  301. 

The  question  now  presented  for  our  consideration 
is  this:  Does  proof  that  such  a  charge  has  been  made 
raise  a  presumption  of  usury,  or  does  the  burden  rest 
on  the  borrower  to  show  that  the  charge  was  author- 
ized by  the  principal!  It  was  said  in  Gokey  v.  Knapp^ 
supra,  that  '^an  authority  to  loan  money  at  a  legal  rate 
of  interest  does  not  include,  by  implication,  the  author- 
ity to  loan  it  at  an  illegal  rate.    An  authority  to  violate 
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^er  be  presumed. '^  In  Wyllis  v.  Aulty 
appeared  that  the  principal  had  sent  to 

one  thousand  dollars  to  be  by  him 
king  the  loan,  Reynolds  retained  seven- 
s  commission.  It  was  not  shown  that 
y  to  do  so  from  the  principal.     There 

his  authority,  excepting  that  the  money 
I  in  his  hands  to  be  loaned.  This  court, 
f  its  conclusion  on  another  ground,  said 
;o  think  that  the  evidence  failed  to  show 
jiyen  for  the  loan  was  usurious.  In 
*.rs,  supra,  it  was  said:  *^It  would  be  a 
ble  and  unjust  rule  to  presume  that  a 
rized  his  agent  to  violate  the  law  and 

contracts,  in  the  absence  of  evidence 
authority.^'  In  Stillman  v.  Northrup, 
t,  17  N.  E.  Rep.  379,  it  was  held 
t  suflScient  for  the  borrower  to  show 
ad  been  exacted  and  taken  by  the  agent, 
rized  by  .the  principal,  made  the  loan 
lat  it  was  also  incumbent  upon  the  bor- 

that  the  money  was  taken  with  the 
assent  of  the  principal,  or  that  the  tak- 
3sced  in.  That  rule  was  approved  in 
Ing,  114  N.  Y.  457,  21  N.  E.  Rep.  1007, 
d,  in  effect,  that  it  was  incumbent  on 

prove  that  the  bonus  or  charge  was 
ent  with  the  knowledge  and  assent  of 

The  law  presumes  that  the  note  was 
iw,  and  that  it  is  valid.  Proof  that  the 
Tson  lending  the  money  retained  a  por- 
is  own  use,  which,  if  for  the  benefit  of 
TOuld  make  the  loan  usurious,  is  not 
because  the  transaction  may  be  entirely 
lat  reason  the  law  will  presume  that  it 
fore,  in  order  to  sustain  the  plea  of 
jessary  for  the  borrower  to  show,  not 
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only  that  the  agent  has  retained  from  the  sum  loaned 
money  sufficient  to  make  the  amount  the  borrower  is 
required  to  pay,  if  for  the  benefit  of  the  principal, 
greater  than  that  sanctioned  by  the  law,  but  also  that 
the  act  of  the  agent  in  retaining  the  money  was  author- 
ized or  ratified  by  the  principal.  In  this  case,  the 
defendants  failed  to  show  that  Griswold  had  authority 
to  retain  the  commission,  that  the  plainti£E  knew  that 
it  had  been  retained,  or  that  he  derived  any  benefit 
from  it. 

II.  The  appellant  complains  of  the  ruling  of  the 
court  in  admitting  evidence  which  tended  to  show  that 

2. . . .  Griswold,  and  not  the  plaintiflE,  owned  the 

evidence.  mouey  which  was  loaned  to  Monaghan. 
The  evidence  was  not  competent,  under  the  issues 
joined,  as  the  answer  averred  that  Griswold  was  the 
agent  of  the  plaintifE  in  making  the  loan,  but  some  of 
it  was  admitted  without  objection  or  exception  and 
need  not  be  further  considered. 

For  the  reasons  indicated  in  the  first  division  of 
the    opinion,  the  judgment  of  the  district  court  is 

KEVEBSED. 


City  of  Lansing,  Appellant,  v.  Chioaoo,  Milwaukee 
&  St.  Paul  Railway  Co.,  Appellee 

1.  City  Ordinances:  violation:  jurisdiction.  In  view  of  the 
provisions  of  section  1,  of  chapter  189,  of  the  Laws  of  1880,  giving  to 
majors  of  cities  of  the  second  class  exclusive  jurisdiction  of  viola- 
tions of  the  city  ordinances,  the  district  court  is  without  ji^risdiction 
of  an  action  brought  for  the  collection  of  a  fine  imposed  for  the  viola- 
tion of  an  ordinance  of  a  city  of  the  second  class. 

2.  Jarisdiotion :  objection  first  raised  in  supreme  court.  An 
objection  to  the  jurisdiction  of  the  district  court  to  entertain  au 
action  may  be  raised  for  the  first  time  in  the  supreme  court. 
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akee  District  Court. — Hon.  L.  0. 
Hatch,  Judge. 

JDAY,  May  17,  1892. 

on  at  law  to  recover  the  sum  of 
irs  in  the  way  of  penalty  for  the 
an  ordinance  of  the  plaintiflE  city, 
rrer  to  the  petitition,  which  was 
laintiflE  appeals. — Affirmed, 

Uj  for  appellant. 

affy  for  appellee. 

-The  ordinance  under  which  the 
>very  is  as  follows: 

by  the  city  council  of  the  city  of 
ion  1.  That  the  Chicago,  Milwaukee 
Paul  Railway  Company  is  hereby 
d  to  station  three  flagmen  in  the 
Lansing,  Iowa,  where  their  railway 
;  the  public  highways  and  streets. 

shall  be  stationed  at  the  railway 
ipoli  (now  in  said  city  of  Lansing) 
building  formerly  used  for  a  grist 
ly  opposite  the  Village  Creek  road 
kersects  with  Front  street;  one  of 
stationed  at  the  crossing  of  Main 

and  one  of  said  flagmen  to  be 
r  where  the  railway  crosses  Front 
)am  saw  and  lumber  mill  owned  by 
I  that  said  flagmen  shall  be  at  their 
.  M.  to  eight  p.  M.  each  and  every 
When  said  railway  company  runs 

Sunday  said  company  are  required 
len  at  said  crossings.  Section  2. 
Is  or  refuses  to  keep  said  flagmen  at 
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such  stations  as  provided  in  section  1  of  this  ordi- 
nance, it  shall  forfeit  ten  dollars  for  each  and  every 
day  said  flagmen  are  ab^nt  from  said  duty  to  said  city 
of  Lansing,  which  sum  may  be  recovered  by  action  in 
the  name  of  said  city,  and  for  its  use  and  benefit. 
Section  3.  This  ordinance  shall  take  effect  and  be  in 
force  from  and  after  its  passage  and  publication  as 
provided  by  law.  Passed  and  approved  this  twenty- 
seventh  day  of  May,  A.  D.  1886.^' 

It  is  averred  in  the  petition  that  the  defendant 
**f ailed  and  refused  to  station  a  flagman  at  or  near  the 
crossing  named  in  said  ordinance  as  being  near  where 
the  railway  crosses  Front  street  above  the  steam  saw 
and  lumber  mill  owned  by  W.  A.  Manger,  each  and 
every  "day  from  the  twelfth  day  of  October,  1888,  up  to 
the  twenty-first  day  of  December,  1888 — in  all  seventy 
days — in  violation  of  the  provisions  of  said  ordinance. 
That  no  part  of  the  penalty  forfeited  by  reason  of  such 
failure  has  been  paid,  but  the  whole  amount,  to- wit, 
the  sum  of  seven  hundred  dollars,  is  now  due  the 
plaintiflf.  Wherefore  the  plaintiflE  demands  judgment 
against  said  defendant  for  seven  hundred  dollars  and 
costs.  ^'  The  demurrer  to  the  petition  is  in  these  words : 
*^Now  comes  defendant,  and,  demurring  to  plaintiff's 
petition  in  this  action,  says  it  is  insufficient  in  the 
following  particulars:  First.  That  it  does  not  appear 
that  the  plaintiff  corporation  had  power  to  adopt  the 
ordinance  set  out  in  the  petition.  Second.  Because  in 
law  plaintiff  did  not  have  power  to  adopt  said  ordi- 
nance. Third.  Because  it  does  not  appear  that  there 
is  anything  peculiar  about  the  crossing  which  justifies 
the  exceptional  requirement  of  a  flagman.''  Counsel 
for  the  parties  have  argued  the  question  whether  the 
city  council  have  power  to  enact  any  ordinance  on  the 
subject,  and  whether  the  ordinance  in  question  is  an 
unreasonable  requirement;  and  counsel  for  the  appellee 
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3urt  had  no  jurisdiction  to 
3  city. 

tition  that  Lansing  is  a  city 
>n  1  of  chapter  189  of  the 
:  **The  mayor  of  cities  of 
porated  towns  shall  have 
iolations  of  the  city  ordi^ 
[le  is  unable  to  hold  court, 
Tom  the  city  or  town,  the 
re  any  justice  of  the  peace 
y  or  town.'^  The  district 
jurisdiction,  b6th  civil  and 
3e  provided.  Code,  section 
mistakably  provided  in  the 
hat  the  mayor  of  a  city  of 
^e  exclusive  jurisdiction  of 
tiances.  There  is  but  one 
iched  as  to  the  jurisdiction, 
n  the  district  court  cannot 

the  question  of  jurisdiction ' 
trict  court.  We  infer  that 
act,  because  it  is  not  directly 
iemurrer,  and  is  not  alluded 
nent  of  the  appellant.  But 
ice  that  the  jurisdiction  of  a 
any  time  in  the  progress  of 
I  by  the  parties,  courts  will 
jurisdiction.  Kline  v.  KlinCj 
e  to  determine  this  appeal 
gued  by  counsel  it  would  at 
)  jurisdiction  of  the  district 
abarrass  the  enforcement  of 
And  the  impropriety  of 
vithout  jurisdiction  is  mani- 

istrict  court  is  affibmed. 
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William  Cobnell,  Appellee,  v.  Q-.  G.  Bickle 

Appellants. 

Party  Walls :  construction  op  statute.  The  provisions 
2019  of  the  Code  that,  one  who  is  about  to  build  contiguous  t€ 
his  neighbor  may,  if  there  be  no  wall  on  the  line  between  1 
a  wall  of  briok  or  stone  as  high  as  the  first  story,  and  rest 
the  same  upon  his  neighbor's  land,  will  not  authorize  the 
such  a  wall  where  it  will  interfere  with  the  maintenance 
side  stairway  to  the  building  upon  the  land  adjoining,  thouj 
no  wall  upon  the  line  dividing  the  two  lots. 

Appeal  from  Blackhawk  District   Court. — Hoii 
Couch,  Judge. 

Tuesday,  May  17,  1892. 

Action  in  equity  to  restrain  the  defendar 
erecting  the  wall  of  a  building  partly  on  the  Ian 
plaintiff.     There  was  a  full  hearing  on  the  n 
the  case,  and  the  injunction  was  ordered  as 
The  defendants  appeal. — Affirmed. 

Boies,  Husted  <&  Boies,  for  appellants. 

C.  W.  Mullan  and  H.  H.  Bezold,  for  appel 

RoTHROCK,  J. — It  appears  from  the  evidei 
the  plaintiff  is  the  owner  of  a  subdivision  of  i 
the  city  of  Waterloo.  The  defendants  are  the 
of  another  subdivision  of  said  lot  adjoining  tl 
owned  by  the  plaintiff.  The  plaintiff  erected  a  1 
on  his  part  of  the  lot  some  nineteen  years  sine 
building  is  two  stories  high,  with  a  stairway 
outside  extending  from  the  rear  of  the  building 
to  the  second  story.  The  whole  of  the  building, 
ing  the  stairway,  is  on  the  land  of  the  plaintif 
defendant's  part  of  the  lot  adjoins  that  of  the  ] 
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jairway  is  located.  In  the  year 
savated  a  cellar  on  their  lot  up 
tween  the  land  of  the  parties, 
le  wall  up  two  stories  as  a  party 
of  the  plaintiff,  which,  if  corn- 
destroyed  ^he  stairway,  and- 
from  ingress  and  egress  to  his 
%y  at  the  side  of  the  building, 
d  also  have  required  the  cutting 
ailding  in  the  rear  of  the  plain- 
.  This  action  was  brought  to 
from  using  any  part  of  the 
ch  to  erect  the  wall,  and  to 
a  being  destroyed  and  his  out- 
ijured.  It  is  claimed  by  the 
ive  the  right  to  erect  a  party 
sing  the  line  between  the  land 
wall. 

t  party  walls  is  found  in  section 
\  as  follows:  '*In  cities,  towns 
3d  into  building  lots,  the  plats 
e  who  is  about  to  build  contig- 
neighbor  may,  if  there  be  no 
n  them,  build  a  brick  or  stone 
5  the  first  story,  if  the  whole 
ibove  the  cellar  wall  does  not 
Bxclusive  of  th6  plastering,  and 

same  on  his  neighbor's  land ; 

be  compelled  to  contribute  to 
11.''  It  is  urged  in  argument 
►f  the  right  to  build  a  party  wall 
11  on  the  line  between  them." 
her  too  restricted  a  construction 
should  adopt  that  literal  con- 
ould  have  the  right  to  interfere 
nghbor  if  it  were  an  inch  or 
iat  it  was  in  the  way  of  such  a 
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party  wall  as  he  desires  to  build.  The  statute  must 
receive  a  reasonable  construction.  It  evidently  was 
intended  to  apply  to  the  party  who  desires  to  erect  a 
building  on  a  lot  adjoining  a  lot  which  is  vacant,  so 
that  when  a  building  shall  be  erected  on  the  vacant  lot 
the  wall  may  be  used  in  common ;  and  it  is  not  reason- 
able to  hold  that  the  word  ^'walP'  on  the,  line  shall  be 
construed  to  mean  a  solid  brick,  stone  or  wooden  wall. 
The  word  '^walP'  has  reference  to  the  part  of  the 
building  on  the  line,  and  includes  any  permanent  part 
of  the  structure  or  building. 

II.  It  is  further  claimed  that  the  defendants 
acquired  the  right  to  build  a  party  wall  by  an  agreement 
in  parol  with  the  plaintiflE.  It  is  true  that  an  agreement 
was  made  that  the  defendants  might  erect  the  cellar 
wall  of  their  building  so  that  the  center  line  of  the  wall 
would  be  on  the  line  between  the  land  of  the  parties. 
The  conflict  in  the  evidence  arises  upon  the  question 
whether  the  agreement  contemplated  that  the  wall  of 
the  building  above  ground  should  be  carried  up  so  as  to 
destroy  the  plaintiflE' s  stairway.  As  we  read  the  evi- 
dence, this  arrangement  was  at  no  time  assented  to  by 
the  plaintiflf.  The  minds  of  the  parties  did  not  meet 
on  the  proposition  that  the  plaintiflE's  stairway  should 
be  destroyed  by  a  wall  erected  by  the  defendants.  He 
made  timely  objection  thereto,  and  we  think  he  shows 
good  grounds  for  his  objection,  in  that  he  did  not 
agree  to  it  at  any  time.  We  need  not  set  out  the  evi- 
dence on  this  question. 

This  disposition  of  the  .case  renders  it  unnecessary 
to  determine  the  questions  as  to  whether  the  statute 
providing  for  party  walls  applies  to  parts  of  lots  not 
separately  surveyed  and  platted,  and  also  whether  a 
parol  contract  in  regard  to  party  walls  can  be  enforced. 
The  decree  of  the  district  court  will  be  affibmed. 
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V.  Henry  Riohter,  et  al.^ 
Hants. 

'  OP  CONCLUSION.  An  issue  of  fact  is 
t  a  conclusion  drawn  from  facts  not 

lONTRACTs:  ULTRA  VIRES.  An  agree- 
oration  undertook  to  redeem  certain 
X  payer  in  consideration  of  the  pay- 
)h  would  have  been  lost  to  the  eity 
oted,  heldf  to  be  within  the  powers  of 

;l.  a  city  auditor,  who  has  received 
rarrant  for  money  due  the  holder  of  a 
laiming  that  the  right  of  action  for  the 
i  because  of  the  failure  of  the  certifl- 
on  therefor  against  his  predecessors 

•UTiONAL  LIMITATION.  Where  in  the 
ready  indebted  in  excess  of  the  con- 
obligation  due  from  a  tax  payer  was 
han  double  the  amount  of  the  obliga- 
int  issued  for  the  amount  of  the  obli- 
d. 

)F  WARRANTS.  The  city  having  issued 
such  obligation  had  not  the  power 
irect  the  auditor  of  the  city  not  to 

7FFICIENCT.  An  answer  containing  a 
r  allegation  contained  in  the  petition 
;he  discretion  of  the  trial  court,  when 
t  allegations  are  admitted,  be  required 

»r  a  demurrer  to  the  defendant's 
I  plaintiff  was  permitted  to  file  an 
ig  out  in  greater  detail  the  facts  per- 
»n.  Held,  that  the  allowance  of  the 
discretion  of  the  court. 
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Appeal  from  Dubuque  District  Court, — Hon. 
LiNEHAN  and  J.  J.  Ney,  Judges. 

Tuesday,  May  17,  1892. 

Action  to  recover  of  the  defendant  Rich 
the  other  defendants,  who  are  sureties  upon  hi 
bond  as  auditor  of  the  city  of  Dubuque,  certaii 
alleged  to  be  due  the  plaintiflE  from  Richter  as 
and  which  Richter  refuses  to  pay.  There 
answer  pleading  certain  defenses,  to  which  the 
demurred.  The  demurrer  was  sustained,  a 
defendants  refusing  to  plead  further,  judgm 
rendered  against  them.  From  this  ruling  an 
ment  the  defendants  appeal. — Affirmed. 

Longueville  &  McCarthy^  for  appellants. 

D.  C  Cram  and  J.  Glenn  Broivn,  for  appell 

Kinne,  J. — It  appears  from  the  petition 
1876  certain  real  estate,  then  the  homestead  of 
Burden  and  Eliza  A.,   his  wife,   was  sold  tc 
Bishop  for  taxes  due  the  city  of  Dubuque  f 
That  a  certificate  of  purchase  was  executed  to 
and  he,  on  June  21,  1876,  assigned  the  same 
plaintiflE,  who  still  owns  and  holds  it.     The  ass 
was  placed  upon  record  in  the  oiBfice  of  the  cit; 
urer,  as  required  by  an  ordinance  of  the  city. 
February  6, 1877,  the  city  council  of  Dubuque 
the  following  resolution:     ^'Resolved,  that  Geo 
Eliza  Burden  pay  to  the  city  treasurer  one  tl 
and  forty-six  dollars  and  twenty  cents  for  the  yea 
1871, 1872,  1873,  1874,  1875,   1876,  and  the  c 
redeem  from  sale  for  the  year  1874  with  ten  p( 
Amount  to  redeem,  with  interest,  four  hundi 
sixteen  dollars  and  thirteen  cents.''    That  said  1 
paid  to  said  city  treasurer  the  sum  of  one  thousj 
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rs  and  twenty  cents,  and  afterwards,  on 
.  warrant  was  executed  by  the  mayor  and 
i  city,  payaT3le  to  F.  G.  Brandt  or  bearer, 
ed  and  sixteen  dollars  and  thirteen  cents, 
nng  then  the  city  auditor.  Brandt,  as 
3ceived  the  warrant  in  redemption  from 
.nd  in  pursuance  of  the  resolution  hereto- 

Brandt  then  issued  a  certificate  of 
jtting  forth  the  facts  of  the  sale,  the  date 
E)tion  as  being  February  16,  1887,  the 
s  four  hundred  and  sixteen  dollars  and 
and  that  the  redemption  was  by  the  city 
He  also  made  proper  entries  in  his  books, 
e  treasurer  of  the  city  of  such  redemption. 
i  was  presented  to  the  treasurer,  who 
it,  and  made  all  entries  regarding  the 
illy  required.  That  in  fact  but  four  hun- 
teen  dollars  and  thirteen  cents  of  the 
y  the  Burdens  was  used  in  the  redemption 
That  the  certificate  of  redemption  was 
eorge  Burden  when  executed.  That  the 
I  from  the  hands  of  Brandt,  auditor  of 
s  successor  Reilly,  and  from  him  to  the 
bter,  as  such  auditor,  about  May  1,  1887. 

1887,  the  plaintiflE  demanded  of  said 
iitor  of  said  city,  that  he  present  said 
treasurer  of  the  city  for  payment,  and  he 
,0.  That  the  plaintiflE  then  demanded  of 
Eichter  the  said  warrant,  and  he  refused 
him,  and  then  the  plaintiff  demanded  of 
B  auditor,  four  hundred  and  sixteen  dol- 
Bn  cents,  the  amount  of  said  warrant, 
isedto  pay.  A  copy  of  the  defendant 
I  is  set  out,  and  the  proper  allegations 
iie  breaches  thereof.  The  defendants,  in 
plead  in  substance  as  follows:  Fotirth, 
)  action  of  the  council  in  attempting  to 
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redeem  the  land  was  void,  the  city  having  no  title  or 
interest  in  the  real  estate  sold;  that  the  warrant  was 
without  consideration  and  void.  Fifth.  Aver  that  the 
action  is  barred.  Sixth.  That  the  warrant  is  void,  as 
at  the  date  of  its  issuance  the  city  of  Dubuque  was 
indebted  in  excess  of  the  constitutional  limit. 

I.  The  plaintiflE  demurs  to  the  fourth  division  of 
the  answer  on  three  grounds,  but  we  need  consider  but 
1.  plbadino:        *^^  ^^  them,  viz. :  First.  Because  no  facts 

iStlmentof  ^^^  statcd  showiug  a  want  of  authority  to 
oondusion.  jgg^^  ^^iQ  Warrant;  Second,  that  such  want 
of  authority  can  only  be  pleaded  by  the  city.  There  is 
not  an  aflSrmative  allegatiQn  in  this  division  of  the 
answer.  It  admits  the  issuauce  of  the  warrant  for  the 
amount  pleaded,  and  that  it  was  received  by  the 
defendant  Eichter's  predecessor  in  oflBce,  and  then 
denies  the  authority  of  the  officers  to  issue  the  warrant 
or  bind  the  city.  Surely  these  denials  do  not  put  in 
issue  the  facts  pleaded  in  the  petition.  No  facts  are 
stated  which  tend  to  show  a  want  of  authority  of  the 
officers  to  issue  the  warrant  in  question.  At  most  the 
pleader  simply  states  a  conclusion  which  he  draws 
from  facts  not  pleaded. 

II.  The  demurrer  to  the  fourth  division  of  the 
answer  raises  the  question  of  the  defendant's  right  to 
».  MuwioiPAL       Daake  the  defense  of  ultra  vires^  and  that 

SntJITctl?'"'  tJ^^  city  is  estopped.  It  may  be  conceded 
ultra  vires.  that  ouc  uot  haviug  a  title  to  or  interest 
in  land  sold  for  taxes  cannot  redeem  such  land  from 
tax  sale.  Byington  v.  Bookwalter,  7  Iowa  512.  By  an 
agreement  with  the  city  the  Burdens  paid  to  it  more 
than  double  the  amount  that  would  have  been  neces- 
sary to  effect  a  redemption  of  their  property.  It  does  not 
clearly  appear  from  this  record  why  this  was  done.  It 
would  seem  fair  to  assume,  under  all  the  circumstances 
and  evidence,  that  the  sum  thus  paid  was  as  a  compro- 
VoL.  85—15 
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een  the  Burdens  and  the  city  covering  all  the 
J  for  the  years  mentioned  in  the  resolution 
the  council.  We  know  of  no  reason  why  the 
t  not  make  a  compromise  of  that  kind, 
^curing  the  payment  of  a  large  amount  of 
;  which,  for  aught  that  appears,  might  other- 
been  lost  to  it.  It  was  evidently  an  arrange- 
ught  to  be  beneficial  to  all  the  parties 
It  was  consummated  by  the  Burdens 
)  money  on  the  one  hand,  and  the  city,  on 
doing  all  things  needful  to  effect  a  redemp- 
the  property.  Whatever  the  transaction 
lie  parties  may  be  called,  it  must  be  treated 
rety,  and  the  practical  effect  was  a  redemp- 
le  lots.  The  warrant  was  treated  by  the 
erested  as  a  payment,  and  we  see  no  reason 
ould  not  continue  to  be  held  to  have  that 
le  city  is  not  a  party  to  this  suit,  and,  even 
we  doubt,  under  the  admitted  facts  and 
rcumstances  of  this  case,  if  it  could  success- 
pose  the  plea  of  ultra  vires.  See  Turner  v. 
Iowa  202,  and  cases  cited.  The  defendants 
lave  no  greater  rights  than  the  city  would 

In  the  fifth  division  of    the  answer  it    is 
lat  the  plaintiff's  cause  of  action  is  barred. 
A  provision  in  one  o£  the  ordinances  of 
the  city  of  Dubuque,  and  which  is  sub- 
stantially like  section  890  of  the  Code  of 
ides  that  the  city  auditor  shall  hold  redemp- 
y  ^'subject  to  the  order''  of  the  purchaser, 
nal  petition  in    this  case  alleged  that  the 
)resented  by  the  warrant  in  question  came 
rfendant  Richter's  hands  as  city  auditor,  and 
jfused  to  pay  it  to  the  plaintiff,  and  it  was 
then  as  now  that  the  plaintiff's  cause  of 
barred.    While  it  may  be  true  that  on  the 
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appeal  the  question  that  no  demand  was  made  was  not 
before  this  court,  yet  we  think  the  reasoning  in  the 
opinion  then  given  applicable  to  this  branch  of  the 
case  as  now  presented.  It  was  then  said  by  this  court: 
^*No  right  of  action  accrued  against  him  [Richter] 
until  he  received  the  money,  and  he  cannot,  after 
receiving  it  as  belonging  to  the  plaintiff,  set  up  that 
the  plaintiff  had  no  right  to  it  because  such  right  was 
lost  by  his  failure  to  commence  an  action  against  some 
one  of  the  defendant's  predecessors.''  Hintrager  v. 
Richter^  76  Iowa  406.  Clearly  no  right  of  action 
accrued  as  against  Richter  until  this  warrant  came  into 
his  hands,  which  was  about  May  1,  \1887,  and  this 
action  was  commenced  a  few  days  thereafter.  If  this 
was  an  action  against  the  city,  the  case  might  be  dif- 
ferent. 

IV.  In  the  sixth  division  of  the  answer  it  is 
alleged  that  the  warrant  was  void  because  at  the  time 
^ .  indebted-  ^*  ^^  issued  the  city  was  indebted  in 

tSSonS?''*'*"  excess  of  the  constitutional  limit.  It  is 
limitation.  manifest  that  the  indebtedness  of  the  city 
was  not  increased  by  this  transaction  with  the  Burdens. 
The  transaction  must  be  treated  as  a  whole.  The  city 
got  over  one  thousand  dollars,  and  issued  its  warrant 
for  less  than  half  that  sum.  Its  indebtedness  must 
have  been  reduced,  rather  than  increased.  Suppose 
the  city  was  in  debt  in  excess  of  its  constitutional  limit, 
and  suppose  a  taxpayer  in  paying  his  taxes  by  oversight 
paid  more  than  he  owed,  would  it  be  contended  that 
the  city  could  not  by  warrant  refund  to  him  the 
excess? 

V.  In  an  amendment  to  the  answer  it  is  alleged, 
among  other  things,  that  the  council  directed  the  city 

auditor  not  to  deliver  the  warrants  to  the 
*' wiuiifrawl!^'     plaintiff.     In  the  view  we  have   already 

expressed,  this  warrant  was  held  by  the 
auditor  for  the  plaintiff  '^subject  to  his  order/'  as  the 
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He  had  a  right  to  take  it  at  any 
30uncil  nor  any  one  else  outside  of 
irect  what  should  be  done  with  it. 
iditor  was  not  bound  by  the  action 
s  respect.  They  undertook  to  leg- 
ter  regarding  which  they  had  no 
and  hence  the  defendant  could  not 
or  amenable  to  them  or  the  city  for 
nauthorized  edicts.  The  demurrer 
led, 

jt  division  of  the  defendants^  answer 
lial:  *'Come  now  the  defendants, 
)r  answer  to  the  petition  of  the 
ff  on  file  herein  deny  each  and 
allegation  thereof  not  hereinafter 
^'  The  plaintiflE  moved  the  court  to 
mended  and  to  be  in  the  form  of 
such  allegations  of  fact  in  the  peti- 
ants  controverted,  and  the  motion 
lefendants  excepting.  The  plaintiff 
)lea  does  not  conform  to  the  require- 
tion  2655.  *We  think  the  construc- 
jontended  for  by  the  plaintiff  is  too 
allegation  has  always  been  treated 
L.  When,  however,  it  is  a  matter  of 
negations  are  admitted  it  is  proper 
3quire  specific  denials.  We  do  not 
case  there  was  any  abuse  of  discre- 
irt. 

le  decision  of  the  court  on  the 
3n  the  plaintiff  asked  and  obtained 
0  file  an  amendment  to  his  petition, 
ch  he  set  out  in  detail  the  action  of 
entering  into  the  agreement  with 
in  ordering  the  warrants  drawn, 
jected  to  the  filing  of  said  amend- 
)jections  were  overruled,  and  they 
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: 1 , 

excepted.  We  cannot  say  that  this  action  of  the  trial 
court  was  an  abuse  of  its  discretion.  The  matter 
pleaded  only  -set  out  more  fully  what  had  been  before 
referred  to  in  the  substituted  petition.  If  the  defend- 
ants thought  they  would  be  prejudiced  thereby  they 
might  have  asked  for  time  to  plead  to  the  amendment. 
They  did  not  do  so^  but  on  the  contrary  refused  to 
amend,  refused  to  plead  further,  and  thereupon  the 
court  proceeded  to  try  the  case,  and  rendered  judgment 
against  the  defendants. 

The  judgment  of  the  district  court  is  affibmed. 


I  86    229l 

Saeah  Jamison,  et  al..  Appellees,  v.  State  Insubance     i5~^ 


Co.,  Appellant. 


87  4541 

85  929 

94  S90| 

94  478| 

85  i«9| 


Fire  Insurance:  mistake  in  policy:  reformation:  agenot.    The 

soliciting  agent  of  the  defendant,  a  fire  insurance  company,  having  [g3 

previously  been  informed  by  an  applicant  for  insurance  that  the  ,^^~^\ 

interest  which  it  was  desired  to  have  insured  was  that  of  the  appli-  ^^izizziz 

cant  as  administratrix  and  of  the  heirs  of  one  J.,  deceased,  by  mis-  jij^  f^j 

take  wrote  the  application  as  for  the  administratrix  alone,  and  the  -~7~^     ' 

policy  was  so  issued.    The  application  was  read  over  to  the  applicant  \m  ml 

before  signing,  but  she  was  an  illiterate  woman,  and  not  accustomed  ^5~229l 

to  doing  business  of  the  kind  in  question.    Held,  that  the  defendant  ll^^^i 

could  not  avoid  liability  for  such  error  of  its  agent  by  virtue  of  any  1  *^  ^20 
clauses  of  limitation  contained    in  the  application,   and  that  the 
plaintiff  was  entitled  to  have  the  policy  so  reformed  in  equity  as  to 
cover  the  interests  of  the  heirs  of  J. 


2.  :  PROOFS  OP  loss:  sufficiency.    Proofs  of  loss  in  such  case  in 

the  name  of  the  administratrix  alone,  held,  not  insufficient  because  of 
the  omissiotL  of  any  statement  of  the  interests  of  the  respective  heirs, 
where  the  proofs  were  prepared  by  the  adjusting  agent  of  the  defend- 
ant, and  the  latter  was  already  in  possession,  through  its  agent,  of 
information  concerning  the  other  interests  in  the  insured  premises. 

3.  :  LOSS:  LIMITATION  OF  ACTIONS.     After  the  appearance  of  the 

defendant,  and  within  six  months  after  the  loss  in  question,  the 
plaintiff  filed  an  amended  and  substituted  petition  alleging  that  she 
was  the  guardian  of  the  estate  of  her  minor  son,  who  was  the  rever- 
sionary devisee  of  her  husband's  estate,  but  it  was  not  until  eight 
months  after  the  action  that  the  son  was  joined  as  a  party  plaintiff, 
and  no  notice  of  the  fii*st  amended  and  substituted  petition  was  sei'ved 
upon  the  defendant.    The  record,  however,  showed  that  a  demun*er 
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I  substituted  petition,  but  did  not  show  the  date 
leldf  that  the  claim  made  in  said  amended  and 
Q  behalf  of  the  son  was  the  commencement  of 
meaning  of  a  clause  in  the  policy  limiting  the 
1  to  six  months  after  the  date  of  loss,  and  that 
of  the  district  court  it  would  be  presumed  that 
petition  was  filed  within  six  months  after  the  date 


ES:  REPRESENTATIONS  IN  APPLICATION:    VALIDITT 

nbrance  upon  the  property  in  question  was  not 
tifTs  application  for  insurance,  but  there  was  no 
I  the  insured  to  misrepresent  her  interest  in  the 
endant's  agent  had  knowledge  of  the  condition  of 
Held,  that  the  existence  of  such  incumbrance 
action  on  the  policy. 

ELIEF.  Courts  of  equity  will  grant  relief  against 
^ener  in  the  use  of  technical  t^rms  in  a  contract 
ion  of  one  of  the  contracting  parties  to  the  estate 
trming  the  contract  to  accord  with  the  intention 


lakee  District  Court. — Hon.   L.  0. 
Hatch,  Judge. 

SDAY,  May  17,  1892. 

ty  to  reform  a  policy  of  insurance, 

^alue  of  property  insured,  which  was 

There  was  a  hearing  on  the  merits, 

or  of  the  plaintiffs.     The  defendant 


right,  for  appellant. 

arty  for  appellees. 

. — The  policy  upon  which  this  action 
s  to  insure  '*Mrs.  Sarah  Jamison, 
>avid  Jamison's  estate,  against  loss 
barn,  to  the  amount  of  twenty-six 
3sides  other  property,  for  the  term 
the  twenty-third  day  of  May,  1888. 
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On  the  fifteenth  day  of  the  next  August  the  bam  was 
destroyed  by  fire.  On  the  seventh  day  of  December, 
1888,  Mrs.  Jamison  filed  a  petition  in  this  case  to 
recover  the  vahie  of  the  barn,  in  which  she  alleged  that 
she  was  the  widow  and  one  of  the  legatees  of  David 
Jamison,  and  owned  a  life  interest  in  the  barn,  which 
was  of  greater  value  than  the  amount  for  which  it  was 
insured.  The  defendant  demurred  to  that  petition  on 
the  fifteenth  day  of  January,  1889.  Six  days  later  Mrs. 
Jamison  filed  an  amended  and  substituted  petition,  in 
which  she  alleged  that  she  had  been  the  administratrix 
of  the  estate  of  David  Jamison,  deceased,  and  was  then 
his  widow  and  one  of  the  legatees,  and  guardian  of  the 
estate  of  David  Jamison,  Jr.,  a  minor,  who  was  a  rever- 
sionary devisee  of  the  decedent ;  that  when  the  policy 
was  executed  she  was  the  absolute  owner  of  a  life  estate 
in  the  bam  and  in  the  premises  upon  which  it  was 
situated,  entitled  to  the  use  and  possession  of  it  during 
her  life-time,  or  so  long  as  she  remained  the  widow  of 
the  decedent;  that  her  ward  was  the  absolute  owner  of 
the  property,  subject  to  her  rights,  and  that  together 
they  are  the  absolute  and  unqualified  owners  of  the  prop- 
erty; and  that  her  interest  in  the  barn  when  it  was 
destroyed  was  of  the  value  of  four  thousand  dollars. 

On  the  fifteenth  day  of  April,  1889,  a  second 
amended  and  substituted  petition  was  filed,  in  which 
David  Jamison,  Jr.,  was  joined  with  Sarah  Jamison, 
his  mother,  as  party  plaintiff.  In  is^is  petition  the 
averments  of  the  preceding  petitions,  to  which  we  have 
referred,  were  set  out  in  substance,  excepting  that  in 
regard  to  the  value  of  Mrs.  Jamison's  interests.  The 
petition  alleged  further  that,  in  making  the  contract  of 
insurance,  it  was  expressly  agreed  between  Mi's.  Jami- 
son and  the  defendant,  and  intended  that  the  policy 
should  cover  the  interest  of  both  the  plaintiffs  in  the 
property  insured,  and  that  the  policy  should  be  made 
to  Sarah  Jamison,  to  insure  her  interest  in  said  prop- 
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J  guardian  or  trustee  of  said 
Qsure  his  interest  in  the  prop- 
;  agent  of  the  defendant,  who 
insurance,  was  fully  informed 
3  of  the  plaintiflEs,  and  directed 
de  as  to  insure  those  interests ; 
at  Mrs.  Jamison  was  entirely 
wrhich  the  business  should  be 
m  to  have  the  policy  made  as 
3  of  the  policy  to  insure  the 
3  was  the  result  of  a  mutual 
Jamison  and  the  defendant, 
le  policy  be  so  reformed  as  to 
the  parties,  and  that  they  have 
hundred  dollars,  with  interest 
twenty-ninth  day  of  October, 

ferred  to  the  equity  docket  for 
urt  changed  the  policy  to 
arance  Company  does  insure 
idministratrix  of  D.  Jamison's 
he  heirs  of  said  D.  Jamison, 
3sts  may  appear,^'  etc.;  and: 
hereby  promise  and  agree  to 
3arah  Jamison,  administratrix, 
.  Jamison,  deceased,"  etc.,  as 

policy.  Judgment  was  also 
laintiffs  for  twenty-six  hundred 
id  five  cents,  and  costs, 
nony  introduced  for  the  plain- 
ase  to  leading  questions,  and 
character,  for  which  no  f ounda- 
iue  objection  was  made  by  the 

should  not  have  been  intro- 
en  any  weight.  But  the  inter- 
e  shown  to  be  as  claimed,  and 
t  there  is  sufficient  evidence  of 
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an  unobjectionable  character  to  sustain  the  averments 
of  the  petition  made  for  the  purpose  of  obtaining  a 
reformation  of  the  policy.    • 

The  application  for  insurance  was  taken  by  a  solic- 
iting agent  of  the    defendant,   named    Bobbins.     It 
appears,   with  reasonable  certainty,  that 
*  aicJ:  iSitoke  hc  fcucw  whcu  hc  filled  the  blanks  in  the 
formauoii:       application,  from  information  then  given 
*'^°'^'  him,  or  which  having  been  given  him  pre- 

viously, was  then  in  his  mind,  just  what  interest  each 
of  the  plaintiffs  had  in  the  property  insured.  Having 
that  knowledge,  he  failed  to  express  it  properly  in  the 
application,  but  made  it  appear  that  the  insurance  was 
for  the  benefit  of  Mrs.  Jamison,  as  administratrix.  It 
is  true,  the  application  was  read  to  her  after  it  was  pre- 
pared, but  she  is  an  illiterate  woman,  not  accustomed 
to  doing  business  of  that  kind,  and  did  not  understand 
the  nature  and  eflEect  of  some  of  the  answers  which  she 
appears  to  have  given  in  the  application.  No  doubt 
the  agent  acted  in  good  faith,  and  according  to  his 
understanding  of  his  duties,  but  notice  to  him  was 
notice  to  the  defendant,  and  it  must  be  charged  with 
having  the  knowledge  he  possessed  when  the  applica- 
tion was  taken.  Key  v.  Des  Moines  Insurance  Co.j  77 
Iowa,  175;  Donnelly  v.  Cedar  Rapids  Insurance  Co.,  70 
Iowa,  693;  Stone  v.  Hawkey e  Insurance  Co.j  68  Iowa,* 
740;  Jordan  v.  State  Insurance  Co.y  64  Iowa,  219; 
Boetcher  v.  Hawkey e  Insurance  Co.,  47  Iowa,  255; 
Rogers  v.  Insurance  Co.  (Ind.  Sup.),  23  N.  E.  Rep. 
502. 

Mrs.  Jamison  also  acted  in  good  faith,  and  accord- 
ing to  her  best  understanding  of  the  facts,  in  what  she 
said  and  did  in  regard  to  the  application  for  insurance. 
No  suppression  of  facts  nor  intent  to  deceive  can  be 
charged  to  her.  Bobbins,  in  procuring  her  application, . 
acted  as  the  agent  of  the  defendant.  Section  1,  chap- 
ter 211  of  Acts  of  the  Eighteenth  General  Assembly. 
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by  the  defendant,  and  furnished  blanks 

do  that  work.     He  knew  all  material 

prepared  the  application,  and,  having 

>repare  it,  his  duty  required  him  to  state 

Mrs.  Jamison  gave  the  required  con- 

le  insurance,  and  relied  upon  the  agent, 

ght  to  do,  to  discharge  his  duty  in  a 

His  failure  in  that  respect  was  the 

jndant,  and  it  will  not  now  be  permitted 

lity  by  taking  advantage  of  its  own 

ition  contained  the  following  provisions: 
)d  by  the  applicant  that  the  company 
id  by  any  representation  of  the  applicant 
he  agent  not  contained  herein.  •  ♦  ♦ 
3  foregoing  application,  and  fully  under- 
itents,  I  warrant  it  to  contain  a  full  and 

and  statement  of  the  condition,  situa- 
apancy  and  title  of  the  property  hereby 
insured,  and  I  warrant  the  answers  to 
egoing  questions  to  be  true.  ♦  *  * 
ements  shall  be  the  sole  basis  of  the 
m  said  company  and  myself,  and  are 
part  of  the  same.''     On  the  margin  of 

was  the  following:  '*The  applicant 
)plication  before  signing,  and  see  that 
i  answered  fully  and  truthfully.''  The 
;  that  Bobbins  was  a  soliciting  agent, 
)nly  to  receive  and  deliver  applications; 
limitations  of  his  authority  were  shown 
on,  and  as  it  was  read  to  Mrs.  Jamison, 
;o  know  those  limitations.  It  was  not 
3rity  of  the  defendant  to  limit  the  power 

fixed  by  the  statute.     That  does  not 

the  powers  which  the  agent  may  exer- 

Bs  that  "'any  person  who  shall  hereafter 

>,  or  procure  applications  therefor,  shall 
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be  held  to  be  the  soliciting  agent  of  the  insurance  com- 
pany or  association  issuing  a  policy  on » such  applica- 
tion, or  a  renewal  thereof,  anything  in  the  application 
or  policy  to  the  contrary  notwithstanding.'^  Section 
1,  chapter  211,  of  Acts  of  the  Eighteenth  General 
Assembly.  It  is  a  matter  of  general  knowledge  that 
the  soliciting  agent,  as  a  rule,  prepares  the  application 
for  the  property  owner.  It  is  frequently  necessary  for 
him  to  do  so  in  order  to  procure  the  application,  and 
what  he  does  in  that  respect  is  within  his  powers,  and 
binds  his  principal.  Even  though  not  necessary  in  all 
cases,  yet  it  is  always  within  the  scope  of  his  duties  to 
prepare  the  Application,  and  the  insurance  company 
cannot  permit  him  to  do  so,  and  at  the  same  time  limit 
its  liability  to  his  act  in  receiving  and  forwarding  the 
application  after  it  is  completed.  To  so  hold  would 
defeat  the  evident  intent  and  purpose  of  the  statute. 
We  do  not  hold  that  provisions  of  the  character  of 
those  under  consideration  are  wholly  without  eflEect. 
They  may  serve  to  draw  the  attention  of  the  applicant 
to  material  matters,  and,  when  that  is  done,  he  must 
act  upon  the  notice  received  in  good  faith,  and  with 
reasonable  care.  He  cannot,  knowingly,  misrepresent 
a  fact  without,  endangering  the  validity  of  the  policy. 
II.  It  is  said  that  the  proof  of  loss  is  insufficient. 
It  was  taken  by  the  adjusting  agents  of  the  defendant 

within  the  time  provided  in  the  policy, 
*'  1^*:  wSttcieS.  and  forwarded  to  the  defendant.     No  ob- 

jection  was  made  to  it,  and  no  further 
proof  was  required  at  that  time.  It  met  the  require- 
ments of  the  policy  as  it  then  stood.  It  was  prepared 
by  the  adjusting  agent  who  visited  the  place  of  the 
fire  for  that  pui^pose.  The  defendant  was  charged  with 
notice  of  the  interests  of  the  plaintiffs  in  the  property 
destroyed  at  that  time  as  well  as  when  the  policy  was 
issued.  The  proof  furnished  gave  all  material  facts 
necessary  to  a  proper  adjustment  of  the  loss  of  which 
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they  were  not  already  possessed,  and  must  be  held 
sufficient.  The  failure  to  take  the  proof  in  the  name 
of  Mrs.  Jamison  as  an  individual,  rather  than  as  an  ad- 
ministratrix and  in  the  name  of  David  Jamison,  Jr.,  is 
of  a  technical  nature,  for  which  the  defendant  was 
chiefly  responsible,  and  should  not  be  permitted  to  de- 
feat a  recovery  by  the  plaintiffs. 

III.     The  policy  provides  that  *'no  suit  shall  be 
brought  for  loss  under  this  policy,  unless  commenced 
within  six  months  of  the  date  of  the  fire, 
''  itotion*Sf  ^*iS"  or  other  damage,  any  statute  of  limitation 
^^^'  to  the  contrary  notwithstanding;  and  it  is 

expressly  agreed  that  the  periods  provided  herein  for 
giving  notice  and  presenting  proofs  of  loss,  and  the 
period  of  ninety  days  named  in  section  3,  chapter  211,  of 
Acts  of  the  Eighteenth  General  Assembly,  Iowa,  shall 
not  be  construed  to  prevent  the  running  of  said  six 
months'  limitation  from  the  date  of  the  fire  or  other 
damage.''  It  is  said  tlie  action  by  David  Jamison,  Jr., 
is  barred  under  this  provision,  for  the  reason  that  his 
name  did  uot  appear  as  a  party  to  the  proceedings  until 
the  fifteenth  day  of  April,  1889,  when  the  second  substi- 
tuted petition  was  filed,  or  eight  months  after  the  loss 
occun-ed.  But  the  substituted  petition  filed  January 
21,  1889,  fully  disclosed  the  interest  of  the  son,  and 
alleged  that  he  was  then  a  minor,  and  that  Sarah  Jam- 
ison was  the  guardian  of  his  estate.  She  was  authorized 
by  section  2544  of  the  Code  to  sue  in  her  own  name  to 
recover  the  amount  due  him.  It  is  said  that  no  notice 
of  the  filing  of  that  petition  was  served,  and  therefore 
that  the  action  as  to  the  son  was  not  commenced,  with- 
in the  meaning  of  the  statute,  until  the  defendant 
appeared  thereto  by  filing  its  answer  in  July  of  1889. 
If  we  concede  that  the  defendant's  theory  of  the  law  is 
correct,  it  would  not  necessarily  follow  that  its  claim  is 
well  founded,  for  the  reason  that  a  demurrer  to  the  first 
substituted  petition  was  filed  on  a  date  not  shown,  but 
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which,  to  sustain  the  decree  of  the  district  court,  we 
will  presume  was  filed  before  the  right  of  action  of  the 
son  was  barred.  See  Ida  Company  v.  WoodSj  79  Iowa, 
150.  The  evidence  shows  that  he  was  a  minor  when 
the  first  substituted  petition  was  filed. 

IV.  The  will  of  the  decedent  devised  the  prop- 
erty upon  which  the  barn  was  situated  to  his  widow  for 

Ufe,  and  thereafter  to  his  son  David,  on 
SSJntotioSS^ii  condition  that  he  pay  four  thousand  dol- 
vafidi^o?^!-  Ifl'^s  to  certain  persons  named  at  timei^ 
^^^'  specified.     It  is  said  that  the  obligation  to 

pay  that  sum,  one  haK  of  which  was  unpaid  at  the 
time  the  application  was  taken,  constituted  an  incum- 
brance on  the  insured  premises,  contrary  to  a  statement 
made  in  the  application.  Mrs.  Jamison  answered  all 
questions  asked  her  correctly.  The  agent  knew  some- 
thing of  the  condition  of  the  estate,  and  the  title  by 
which  it  was  held.  He  knew  that  it  was  the  desire  of 
Mrs.  Jamison  to  have  insured  the  interest  of  herself 
and  son  in  the  property  described.  There  was  no  at- 
tempt to  misrepresent  that  interest,  and  the  defendant 
has  not  been  prejudiced  in  any  manner  by  the  error. 
'  We  conclude,  therefore,  that  it  does  not  constitute  a 
defense  to  this  action. 

V.  It  is  said  the  evidence  fails  to  show  suflScient 
grounds  for  a  reformation  of  the  policy,  and  that  the 
6.  EomxY:    mis-  Petition  fails  to  show  what  reformation  is 

take:  relief  desircd.  The  mistakes  in  controversy 
were  of  fact  as  well  as  of  law.  But  some  mistakes  of 
law  may  be  corrected.  In  Canedy  v.  Marcy^  13  Gray, 
377,  it  was  said  that  ''where,  in  equity,  mistake  of  the 
party  is  expressly  charged  and  put  in  issue,  equity  will 
permit  it  to  be  inquired  into,  and,  upon  strong  and 
satisfactoiy  proof,  to  be  corrected.  The  evidence  must 
make  it  clear.  Here  we  are  of  opinion  that  it  is  proved 
by  such  evidence  that  the  mistake  was  made,  and  that 
the  deeds  did  not  conform  to  the  oral  contract  which 
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they  were  intended  to  carry  into  eflEect.  It  is  no  answer 
to  say  that  the  scrivenef  used  the  words  which  he  in- 
ied  to  use.  It  is  the  mistake  of  the  parties  to  the 
is  which  we  are  to  inquire  in  to ,  and  if  they  were  misled 
I  misplaced  confidence  in  the  skill  of  the  scrivener, 
in  hardly  be  said  to  be  a  mistake  of  law,  and  not 
fact,  on  their  part.  But  we  are  of  opinion  that 
rts  of  equity  in  such  cases  are  not  limited  to  afford- 
relief  only  in  case  of  mistake  of  fact,  and  that  a 
take  in  the  legal  effect  of  a  description  in  a  deed  or 
he  use  of  technical  language  may  be  relieved  against 
n  proper  proof.  ^'  The  rule  of  that  case  was  ap- 
^ed  in  Nowlin  v.  Pyne,  47  Iowa,  293,  in  which  other 
lorities  are  considered.  See,  also,  Beed  v.  Booty  59 
a,  359;  Stafford  v.  Fetters,  55  Iowa,  487.  The 
rments  of  the  second  substituted  petition  leave  no 
bt  as  to  the  relief  which  is  sought  by  the  refor- 
ion  of  the  policy.  The  correction  might  have  been 
omewhat  different  phraseology  from  that  adopted 
}he  court  below,  but  its  effect  meets  the  demand  of 
petition,  and  sufficiently  protects  the  rights  of  the 
>ective  parties  in  interest. 

The  plaintiffs  have  shown  themselves  entitled  to 
;he  relief  which  was  granted  by  the  decree  rendered 
;he  district  court.     It  is  therefore  affiemed. 


l'.  Harris,  Appellee,  v.  Phcenix  Insurance  Com- 
pany, Appellant. 

B^re  Insurance :  proofs  op  loss:  waiver.  The  proofs  of  loss 
inder  a  policy  of  insurance  against  fire  required  of  the  insured 
inder  section  S,  chapter  211,  of  Acts  of  the  Eighteenth^General 
Assembly,  are  for  the  benefit  of  the  insurer,  and  may  be  waived  by  it ; 
md  action  by  the  insurer,  looking  to  the  adjustment  of  a  loss  upon  a 
iefective  notice,  and  without  calling  for  such  proofs  as  the 
3oIicy  and  the  statute  require,  constitutes  such  waiver.  So  held 
Nhere^  the  general  agent  of  an  insurance  company,  upon  receiving  a 
>ostal  card  from  the  insured,  stating  that  his  house  had  burned  the 
lay  before,  and  giving  the  number  and  amount  of  his  policy, 
answered  that  tiie  loss  would  have  the  attention  of  the  company's 
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adj aster  at  an  early  date ;  and  the  adjuster,  upon  being  advised  of 
the  lose  by  the  general  agent,  went  to  inspect  the  burned  premises, 
made  inquiries  as  to  the  cause  of  the  fire,  and  left  Vord  for  the 
insured  to  call  and  see  him.  , 

2.   : : :  instructions  to  jury.     Where  in  an  action 

upon  a  fire  insurance  policy  the  plaintiff  sought  to  recover  under  a 
waiver  of  proofs  of  loss  by  the  insurer,  held,  that  the  court  properly 
refused  to  instruct  the  jury  that  the  plaintiff's  action  was  barred 
because  of  the  failure  to  give  proofs  of  loss  as  required  by  law. 

3.   ; : — :  authority  op  agent.      Authority  to  receive 

proofs  of  loss,  and  to  adjust  and  settle  such  losses,  includes  the 
power  to  waive  such  proofs. 

4.  : : :  iNSTRUCfTiONS  to  jury.    Several  witnesses 

having  testified  that,  when  the  defendant's  adjuster  called  at  the 
plaintiff's  house  in  relation  to  the  loss  in  question,  he  inquired  as  to 
the  cause  of  the  fire,  the  ownership  of  the  land  and  the  incumbrance 
thereon,  and  left  word  for  the  plaintiff  to  call  and  see  him  the  next 
day  at  a  town  named,  and  he  would  settle  the  loss,  held,  that  the 
evidence  warranted  an  instruction  to  the  jury,  that  if  the  plaintiff 
relied  upon  the  word  left  for  him  by  the  adjuster,  and  that  he,  as  a 
reasonable  man,  had  a  right  so  to  do,  then  they  should  find  that  there 
was  a  waiver  of  proper  proofs  of  loss  by  the  defendant. 

6.  : : : .    The  failure  of  the  plaintiff  to  meet 

the  defendant's  adjuster  upon  the  request  above  stated,  held,  not  to 
affect  the  waiver  of  proof  of  loss  by  the  defendant. 

6.    :  INCREASE  OF  RISK:  EVIDENCE:  INSTRUCTION  TO    JURY.      In   the 

the  plain tifTs  application  for  insurance,  the  question,  '*By  whom  is 
the  house  occupied?"  was  answered  by  "assured  or  tenants."  At  the 
time  of  the  loss  in  question  another  family  occupied  the  burn«d 
premises  with  the  plaintiff,  but  there  was  no  evidence  of  any  Increase 
of  the  risk  on  that  account.  Held,  that  an  instruction,  asked  by  the 
defendant,  that  if  the  risk  was  increased,  without  consent  indorsed 
thereon,  it  rendered  the  policy  null  and  void,  was  properly  refused. 

7.  :-:    evidence:    error  Withoxtt  PREJUDICE.    The  jury  having 

been  instructed  that,  the  plaintiff's  right  to  recover  depended  upon 
his  proving  a  waiver  of  proofs  of  loss  as  required  by  law,  held,  that 
the  introduction  of  evidence  that  the  plaintiff  mailed  proper  proofs  of 
loss  to  the  defendant  after  the  expiration  of  the  sixty  days  allowed 
by  statute,  though  immaterial,  was  error  without  prejudice. 

Appeal  from  the  Wapello  District  Court,  Hon.  C.  D. 
Leogett,  Judge. 

Tuesday,  May  17, 1892. 

Action  to    recover  upon  a  policy  of   insurance 
against  loss  by  fire,    There  was  a  trial  to  a  jury,  result- 
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erdict  and  judgment  for  the  plaintiflE.     The 
appeals. — Affirmed. 

Williams  and  W.  JET.  C  Jacques^  for  appell- 


V.  Gary  and  E.  L.  Burton,  for  appellee. 

?,  J. — It  is  not  claimed  by  the  appellee  that 
otice  accompanied  by  affidavit,  as  required  by 

the    policy    and    by    statute.     McOlain's 
'     Code,  section  1734.     Section  3,   chapter 

211  of  Acts  of  the  Eighteenth  General 
,  He  rests  his  right  to  recovery  upon  the 
it  the  appellant  waived  such  notice  and 
The  appellant  contends  that  there  is  no 
to  support  the  allegation  of  waiver,  and  that 
therefore,  erred  in  overruling  its  motion  for 
id  in  giving  and  refusing  certain  instructions, 
puted  facts  are  that  on  the  twenty-first  day 
385,  the  appellee  insured  his  residence,  situated 
in  Wapello  county,  in  the  appellant  company , 
housand  dollars,  and  that  on  February  14, 
ng  the  life  of  the  policy,  the  building  was 
stroyed  by  fire.  On  February  16,  1888,  the 
ddressed  to  the  appellant  a  postal  card,  as 
^'Chillicothe,  Iowa,  February  16,  1888. 
urch,  Gen.  Agt.,  Chicago — Dear  Sir:  My 
ned  to  the  ground  yesterday.  Policy  o.  179- 
ount  of  insurance,  one  thousand  dollars. 
Lly,  J.  T.  Harris,  per  B.''  Said  card  was 
and  answered  by  said  Burch,  as  follows: 
Insurance  Co.,  2-17-'88,  Phoenix  Building, 
rch.  Gen.  Agt.  Dear  Sir:  Your  favor  of 
sing  of  loss  under  policy  o.  179,781  is  received, 
lave  the  attention  of  our  adjuster  at  an  early 
R.  Burch,  General  Agent. ^^ 
t  March  1,  1888,  Mr.  C.  H.  Williams,  the 
s  adjusting  agent,  having  been  advised  of 
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the  loss  by  their  general  agent,  went,  as  he  says  it  was 
his  duty  to  do,  to  the  home  of  the  appellee,  at  the 
place  of  the  fire,  to  see  him  about  the  loss  and  investi- 
gate the  facts.  The  appellee  being  absent  from  home 
at  the  time  Mr,  Williams  did  not  see  him,  but  had  a 
conversation  with  appellee's  wife  (Mrs.  Harris)  con- 
cerning the  loss,  in  the  presence  of  two  other  persons. 
They  all  agree  that  Mr.  Williams  inquired  of  her  as  to 
the  cause  of  the  fire ;  that  she  said  she  did  not  know, 
and  that  it  was  not  known ;  that  he  inquired  who  owned 
the  land,  how  much  there  was  of  it,  and  whether  under' 
mortgage;  and  that  she  answered  that  she  did  not 
know.  They  also  agree  that  he  told  her  to  tell  her 
husband  to  come  to  Chillicothe,  some  three  miles 
distant,  the  next  morning,  and  bring  his  policy  with 
him;  that  he  (Williams)  would  be  there  until  1  o'clock. 
Mrs.  Harris  testified  that  *'he  said  to  tell  Mr.  Harris  to 
come  to  Chillicothe,  and  he  would  settle  the  loss  and 
pay  up;'^  that  she  told  her  husband,  but  he  did  not 
go.  Mr.  Bailey,  who  was  present,  says:  ''Think  he 
told  Mrs.  Harris  to  tell  Mr.  Harris  to  come  to  Chillicothe, 
and  that  he  would  settle  with  him  there.  ^'  Mr. 
Williams  denies  that  he  said  anything  about  settling, 
adjusting  or  paying  the  loss;  and  Arthur  Lukins,  who 
sat  in  the  buggy  with  him  during  the  conversation, 
says  he  did  not  hear  him  say  that  he  would  settle  and 
pay  the  loss.  This  is  a  sufiScient  statement  to  show 
the  tendency  of  the  evidence  upon  which  a  waiver  is 
claimed,  and  the  conflict  therein. 

** Waiver' '  is  thus  defined  in  Bishop  on  Contracts, 
(section  792):  ''Waiver  is  where  one  in  possession  of 
any  right,  whether  conferred  by  law  or  by  contract, 
and  of  full  knowledge  of  the  material  facts,  does  or 
forbears  the  doing  of  something  inconsistent  with  the 
existence  of  the  right,  and  of  his  intention  to  rely 
upon  it;  and  thereupon  he  is  said  to  have  waived  it,  and 
he  is  precluded  from  claiming  anything  by  reason  of  it 

Vol.  85—16 
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In  Wood  on  Fire  Insurance  (section 
said:  ''When  the  insurer,  knowing  the 
lat  which  is  inconsistent  with  the  intention 
Q  compliance  with  the  conditions  precedent 
act,  it  is  treated  as  having  waived  their 
*  *  *  So,  too,  the  production 
loss,  or  defects  therein,  may  be  waived, 
iver  may  be  implied  from  what  is  said  or 
asurer. ' '  The  notice  and  aflBdavit  required 
ire  solely  for  the  benefit  of  the  insurer. 
^ar  Rapids  Insurance  Co.,  70  Iowa,  329. 
1,  if  not  the  only  purpose  of  requiring  this 
idavit,  is  to  inform  the  insurer  of  the  loss, 

0  how  it  occurred,  and  the  extent  thereof, 
>n  which  to  determine  whether  the  insurer 

1  to  what  extent,  or,  in  other  words,  the 
hich  the  insurer  may  proceed  to  adjust  the 
rtice  and  aflBdavit  being  for  the  benefit  of 
,  it  is  not  questioned  but  that  it  may  waive 
Bto. 

ellant  contends  that  there  is  no  evidence 
isting  agent  had  any  authority  to  waive 
BBdavit  of  loss,  but  it  is  not  disputed  but 
ral  agent  had  such  authority.  We  think 
)m  the  general  agent  tends  to  show  a 
ther  notice,  and  of  an  aflBdavit.  Without 
BBdavit,  or  a  waiver  thereof,  the  appellant 
ired  to  act.  There  was  no  claim  before  it, 
to  adjust.  But  if  the  postal  card  was 
aflBcient  notice,  and  aflBdavit  was  waived, 
IS.  It  was  under  these  circumstances  that 
agent  assured  the  appellee  that  the  loss 
he  attention  of  their  adjuster  at  an  early 
)  been  the  purpose  then  to  require  notice 
,  surely  some  mention  of  that  fact  would 
ide.  But,  instead,  the  appellee  is  informed 
illant  will  proceed  to  do  that  which  it  was 
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under  no  obligation  to  do,  unless  there  was  a  waiver. 
If  it  was  not  the  purpose  to  waive  further  notice  and 
affidavit,  why  promise  that  the  loss  should  have  the 
early  attention  of  the  adjuster?  Certainly  this  letter, 
written  under  these  circumstances,  tends  to  show  a 
waiver,  as  claimed.  As  to  the  authority  of  the  adjus- 
ter to  waive  proofs  of  loss,  we  think  the  fact  of  his 
giving  attention  to  the  loss,  as  promised  in  the  letter, 
his  examination  of  the  ruins,  and  the  word  he  left  for 
the  appellee,  without  any  mention  of  further  notice  or 
affidavit,  not  only  tend  to  prove  that  he  had  authority 
to  waive  further  notice,  and  proofs,  but  that  he  did  so. 
It  follows  from  these  conclusions  that  there  was  no 
error  in  overruling  the  appellant's  motion  for  verdict, 
or  in  giving  or  refusing  instructions  on  this  branch  of 
the  case. 

II.  The    appellant    complains  of    the   refusal  to 
instruct  that  the  appellee,  having  failed  to  give  notice 

accompanied  by  affidavit,  as  and  in  the 

i^troc- *        time  required  by  law,  he  is  barred  from 

tlons  to  Jury.  ...  i  -  .  mi  ^ 

mamtammg  this  suit.  The  case  was  sub- 
mitted solely  upon  the  appellee's  allegation  of  waiver 
of  notice  and  affidavit.  Therefore,  this  instruction 
was  properly  refused. 

III.  The  court  instructed  that  the  authority  of  an 
adjuster  may  be  shown  by  thQ  nature  of  the  business 

intrusted    to    him,   and  the  nature  and 

anttiori^'  uccessary  power  of  an  agent  acting  in  the 
capacity  he  acted  in  for  the  appellant; 
that  it  may  be  shown  by  the  evidence  of  the  agent 
himself  as  to  the  power  and  authority  he  had  and  was 
exercising  for  the  defendant.  The  court  further 
instructed  that  if  they  found  that  the  adjuster  had 
authority  from  the  appellant  to  receive  proofs  of  loss, 
and  adjust  and  settle  the  loss,  then  they  should  find 
that  he  had  authority  to  waive  the  giving  of  the  evi- 
dence.    The  appellant's  complaint  is  that  under  this 
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jury  might  find,  from  the  fact  alone  that 
an  adjuster,  that  he  had  power  to  waive 

and  cites  Barre  v.  Council  Bluffs  Insur- 
wa,  609,  wherein  it  is  said:  ''A  waiver 
ide  by  one  having  suflScient  authority  to 
mch  authority  must  be  shown. '^  That 
ipon  a  contract  to  issue  a  pobcy,  and  the 
that  by  refusing  to  deliver  the  policy, 
le  existence  of  the  contract,  the  appellee 

from  making  proof  of  loss  within  the 
3y  the  form  of  policy  called  for  by  the 
here  said,  there  was  no  evidence  tending 
B  authority  of  the  persons  who  it  was 
to  make  the  waiver.  We  have  seen  that 
ience  tending  to  show  the  authority  of 
)ther  than  the  mere  title  of  his  agency, 
eourt  instructed  that  the  burden  rested 
llee  to  make  out  the  waiver;  that  the 
ry  should  determine  from  the  evidence 
bat  was  said  between  the  adjuster  and 
rs.  Harris,  and  whether  the  appellee  did 
a  the  word  which  the  adjuster  left  for  him 
re  the  appellant  an  aflBdavit  until  after 
whether  he  had  any  right,  as  a  reasonable 
upon  this  word.  '  'If  he  did  so  rely  upon 
was  left  for  him,  and  you  find  that  he. 

a  reasonable  man,  to  do  so  under  the 
then  you  should  find  that  there  was  a 

affidavit  by  the  appellant.     But  if  you 

he  did  rely  upon  this  word  in  failing  to 
dt,  or  if  you  fail  to  find  that  he  had  a 

upon  this  word,  as  a  reasonable  man, 
your  verdict  should  be  for  the  defend- 
)ellant  contends  that  there  was  no  evi- 
dich  to  found  this  instruction.  While 
iflict  in  the  evidence,  it  surely  cannot  be 
was  none  to  support  the  claim  that  the 
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appellant's  adjuster  had  left  word  for  the  appellee  that 
he  would  settle,  adjust  and  pay  the  loss.  There  is  also 
evidence  that  the  adjuster  inquired  into,  and  was 
informed  as  fully  as  the  parties  knew  concerning  the 
facts  as  to  how  the  loss  occurred. 

V.  The  appellant  complains  of  the  refusal  to  instruct 
to  the  effect  that  if  the  appellee  was  told  to  come  to 
5^ . .         Chillicothe  the  next  day,  and  the  adjuster 

•  *  would  settle  •  and  pay  the  loss,  and  he 
failed  to  go  to  Chillicothe  the  next  day,  and  gives  no 
reason  for  not  doing  so,  it  would  not  be  a  waiver  of 
any  of  the  rights  of  the  company,  for  the  reason  that 
it  was  not  accepted.  That  the  appellee  should  come 
to  Chillicothe  was  not  a  condition  precedent  to  the 
appellant's  acknowledgment  of  his  right  to  press  his 
claim  for  the  loss  without  furnishing  notice  and  affi- 
davit. Without  coming  to  Chillicothe,  he  could  not 
have  settlement  and  payment  then,  but  surely  he  was 
not  to  understand  that,  if  he  did  not  come,  his  right 
to  recover  was  to  be  thereafter  denied.  The  reason 
why  he  did  not  go  may  be  inferred  from  the  testimony 
of  Mrs.  Harris,  who  stated  that  her  husband  could  not 
take  the  adjuster  to  Ottumwa  the  next  day  on  account 
of  the  bad  condition  of  the  roads. 

VI.  The  appellant  asked  an  instruction  containing 
the  statement  that  *'the  policy  sued  upon  provides  that 

the  premises  are  to  be  occupied  by  assured 

*'  ^iskfe^i^®  or  tenant;"  also,  that  the  policy  provides 

section  to      that  if  the  risk  be  increased  in  any  man- 
jury.  "^ 

ner,  without  consent  indorsed  thereon,  it 

shall  be  null  and  void.  It  appears  that  one  Bailey  and 
his  family  occupied  two  rooms  in  the  house  at  and  for 
some  time  before  the  fire,  and  that  the  appellee  and  his 
family  occupied  the  balance  of  the  house.  The  instruc- 
tion asked  submitted  the  question  whether  this  occu- 
pancy increased  the  hazard,  and,  if  so,  that  the  plaintiff 
could  not  recover.    The  pohcy,  as  far  as  set  out  in  the 
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)stract,  is  silent  as  to  occupancy ;  but  it 
n  the  application  therefor  the  question, 
3  the  house  occupied! '^  was  answered, 
enant/'  This  was  rather  in  the  nature  of 
of  the  property  by  present  occupancy 
3ement  as  to  occupancy  in  the  future. 
eviden()e  to  show  that  the  occupancy,  as 
le  time  of  the  fire,  increased  the  risk,  and 
hing  upon  which  the  jury  could  have 
3  policy  was  void  by  reason  of  the  risk 
)d.  • 

court  permitted  the  appellee  to  intro- 
I  appellant's  objection,  testimony  that  on 
he  eleventh  day  of  August,  1888,  he 
uailed  to  the  defendant  an  aflSdavit  stating 
he  facts  as  to  how  the  loss  had  occurred, 
Y  were  within  his  knowledge,  and  the 
loss.  The  plaintiflE  had  set  up  the  mak- 
iroof  of  loss  in  his  petition,  which  the 
nitted  in  its  answer  to  have  received 
.888.  There  being  no  claim  that  the 
I  agreed  to  extend  the  time  in  which  to 
of  of  loss  and  it  being  after  the  expira- 
xty  days  allowed  by  law,  the  fact  that 
ere  made  was  immaterial,  and  should  not 
aitted  in  evidence.  But  as  the  case  was 
the  jury  upon  the  plaintiflE's  claim  of  a 
le  jury  were  instructed  that  his  right  to 
ded  upon  his  proving  the  alleged  waiver, 
of  this  evidence,  though  erroneous,  was 
iice  to  the  appellant.  Our  conclusion  is 
jment    of    the  district  court  should  be 
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Enos  Willcuts,  Appellee,  v.  C,  W.  Rollins,  . 

lant. 

Tax  Title :  vauditt:  limitation  op  actions:  possession:  tbh 
COMMON.  Where  the  owner  of  an  undivided  one-half  interes 
was  in  possession  under  claim  of  title  to  the  whole,  held,  that 
session  did  not  inure  to  the  benefit  of  the  holder  of  a  tax  de< 
other  half,  as  a  tenant  in  common,  so  that  an  action  attac 
same  would  be  barred  under  the  provisions  of  section  902  of  t 

Appeal  from  Sac  District  Court. — ^HoN.  J.  P.  Ci 

Judge. 

Wednesday,  May  18, 1892. 

This  is  ai>  action  in  equity,  and  it  involves  tl 
to  an  undivided  half  of  certain  land  in  Sac  c< 
The  plaintiff  claims  under  the  patent  title,  ai 
defendant  relies  upon  a  tax  title.  There  was 
hearing  on  the  merits,  and  a  decree  for  the  plaint 
other  parties  who  intervened  in  the  action,  but 
interests  are  not  adverse  to  the  plaintiff,  and  are  a 
to  the  defendant.     The  defendant  appeals. — Aj^ 

JE.  B.  Duffie,  for  appellant. 

Wm,  Milchrist,  Ehvood  <&  ZanSj  and  Ma, 
Thomas,  for  appellees. 

RoTHROCK,  J. — I.  It  is  unnecessary  to  take  t 
space  to  set  out  the  interests  claimed  by  the  interv 
They  claim  in  the  same  right  as  the  plaintiff,  a, 
will  consider  the  questions  as  between  the  plainti 
the  defendant. 

The  plaintiff  claims  to  be  the  patent  title  ( 
It  is  conceded  that  he  is  the  owner  of  an  undivided 
half  of  the  land.  It  was  determined  by  this  co 
Bowen  v.  DuffiCy  66  Iowa,  88,  which  case  involve 
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e  to  this  land,  that  Bowen  was  the  owner  of  the  undi- 
ed  one-half  thereof.  Bowen  was  the  grantor  of  the 
intiflf .  The  decision  in  that  case  was  based  upon  the 
►and  that  the  land  had  been  redeemed  from  the  tax 
3,  and  that  there  had  been  no  former  adjudication  of 

validity  of  the  tax  title.  It  now  appears  that  the 
emption  was  made  by  one  who  had  no  right  to 
eem,  and  this  case  depends  upon  other  considera- 
as,  which  we  will  now  proceed  to  consider. 

We  have  said  that  the  plaintiflE  claims  under  the 
ent  title.  It  is  claimed  by  the  appellant  that  the 
dence  does  not  show  a  chain  of  title  by  successive 
Lveyances  from  the  United  States  to  the  plaintiflE. 
)  do  not  think  this  position  is  correct.  It  appears 
t  pending  the  action  in  the  district  court  the  court- 
ise  was  burned,  and  much  of  the  evidence  on  file 
3  destroyed.  The  evidence  was  substituted  by  agree- 
nt  of  the  parties,  and  it  shows  unmistakably,  by  the 
eement  and  reference  to  the  evidence,  that  the  plain- 
is  the  owner  of  the  government  title.  We  need  not 
ticularize  or  set  out  the  evidence  on  this  question, 
ibundantly  sustains  the  claim  of  the  plaintiflE  that  he 
he  owner  of  the  patent  title. 

II.  Thomas  Wray  became  the' owner  of  the  land 
;he  year  1870,  and  in  the  month  of  September,  1872, 
died  without  issue,  and  leaving  Mirvina  Wray  as  his 
Low.  She  conveyed  the  land  to  one  Nickum,  and 
successive  conveyances  Fannie  Bowen  became  the 
aer  of  the  widow's  interest  in  July,  1879.  It  was 
)n  this  interest  that  the  case  of  Bowen  v.  Duffie,  supra^ 
I  founded ;  and  it  was  for  the  reason  that  the  widow 
k  but  an  undivided  half  of  the  land,  by  dower  and 
cent  from  her  husband,  that  but  one-half  was  recov- 
i  in  the  cited  case.  While  that  suit  was  pending, 
I  on  the  twenty -third  day  of  March,  1880,  Fannie 
sven  conveyed  the  land  to  Enos  Willcuts,  the  plain- 
herein.    At  that  time  the  land  was  unoccupied  and 
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uncultivated  prairie,  and  was  not  and  had  not  at  any 
time  been  in  the  actual  possession  of  any  one. 
June  1,  1880,  Willcuts  entered  into  the  actual 
sion  of  all  of  the  land,  claiming  title  to  the  sa 
has  continued  to  maintain  actual  possession  at  s 
since  that  date.     The  conveyances  to  Fannie 
and  from  her  to  Willcuts,   were  by  deeds  of 
warranty.     In  the  year  1882,  the  brothers  and  si 
Thomas  Wray  conveyed  the  undivided  half  of  t 
which  they  inherited  from  Thomas  Wray,  to 
Bo  wen.     This  conveyance  to  FanniQ  Bowen  ma 
her  warranty  to  Willcuts,  and  he  became  the  o^ 
the  undivided  half,  not  theretofore  conveyed 
deed  of  Fannie  Bowen.     It  will  thus  be  observ 
Willcuts  was  in  possession  for  about  two  yean 
he  was  the  owner  of  but  an  undivided  half  of  tl 
The  tax  deed  upon  which  the  defendant 
title  was  recorded  July  15,  1875.  Willcuts  took 
sion  of  the  land  within  five  years  from  that  time 
claimed,  however,  that  the  holder  of  the  tax  d 
a  tenant  in  common  with  Willcuts,  and  that, 
possession  of  one  tenant  in  common  is  in  law  r( 
as  the  possession  of  all,  there  was  no  possessioE 
interest  held  by  the  heirs  of  Thomas  Wray. 
the  only  real  question  in  the  case.     If  this  clain 
appellant  can  be  sustained,  the  statute  of  limits 
five  years  provided  for  by  section  902  of  the  C< 
defeat  a  recovery  ^jy  the  plaintiflE.     In  determin 
question,  it  is  important  to  consider  the  claim 
which  Willcuts  held  the  possession,  for,  if  his 
session  did  not  inure  to  the  benefit  of  the  defen( 
cannot  be  made  available  to  sustain  the  latter 
If  there  was  no  question  as  to  the  validity  of 
title  as  to  the  undivided  half  now  claimed 
defendant,  the  defendant  and  Willcuts  would 
ants  in  common ;  and  the  latter's  possession,  so 
maintaining  actions  for  trespass  and  other  righti 
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wrould  be  regarded  as  the  possession 

0  one  was  in  actual  possession,  both 
ructive  possession,  so  far  as  the  stat- 
affecting  tax  titles  is  involved.  Bice 
wa,  318.  But  the  right  arising  from 
ssion  can  have  no  application  where 
ctual.  Constructive  possession  is  a 
which  arises  in  favor  of  the  owner 

re  can  be  no  constructive  possession 
3re  the  actual  possession  is  in  another. 
;  in  common  claimed  by  the  plaintiflE 

in  this  case.  The  plaintiff's  posses- 
lim  of  title  to  the  land,  and  not  only 
to  the  whole  of  it. 

)n  why  the  possession  of  the  plaintiff 
irded  as  the  possession  of  the  defend- 
3ars  from  the  record  that  E.  R.  Duffie, 

tax  title,  commenced  an  action  to 
jainst  the  then  owner  of  the  land, 
>  was  transferred  to  the  circuit  court 
lates,  and  was  there  dismissed,  and 
smissal,  the  said  Duffie  made  applica- 
of  supervisors  to  refund  the  taxes  on 
dm,  on  the  ground  that  his  title  had 
oney  claimed  was  refunded  to  him. 
3e  a  question  as  to  whether  this  was 

1  to  more  than  one-half  of  the  land, 
inconsistent  with  the  claim  that  the 
cuts  was  possession  in  the  interest  of 
:ax  deed.  A  tax  title  is  not  a  deriva- 
id,  it  is  a  breaking  up  of  all  other 
;agonistic  to  all    other  claims  to  the 

claimed  from  the  decree  in  the  case 

He,   above  cited.     So  far  as  it  was 

decree  to  quiet  the  title  to  an  undi- 

the  land  in  Duffie,  it  could  have  no 
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force,  as  against  the  half  of  the  land  owned  by  the 
heirs  of  Thomas  Wray.  They  were  then  the  owners, 
and  their  rights  could  not  be  prejudiced  by  a  decree  in 
an  action  to  which  they  were  not  parties.  We  do  not 
deem  it  necessary  to  further  elaborate  the  case. 

Our  conclusion  is  that  the  decree  of  the  district 
court  should  be  affikmed. 

Robinson,  C.  J.,  having  been  of  counsel  in  this 
cause,  took  no  part  in  the  decision. 


Isaac  Baldwin,  Appellant,  v.   D.   L.   Rydeb,  et  ahy 

Appellees. 

Appeal:  record:  transcript  op  evidence  in  equity  cause.  Under 
the  provisions  of  section  2742  of  the  Code  requiring  that,  the  evidence 
in  equity  causes  be  taken  down  in  writing,  and  that  the  same  shall 
be  certified  by  the  judge  within  the  time  allowed  for  appeal,  the 
filing  of  the 'official  reporter's  shorthand  notes  of  the  testimony  in 
a  cause  within  the  time  allowed,  with  the  certificate  of  the  judge 
that  the  same  contains  all  the  evidence  introduced  upon  the  trial  of 
said  cause,  but  of  which  no  translation  has  been  filed,  will  not  entitle 
the  appellant  to  a  trial  de  novo  in  the  supreme  court. 

Appeal   from  Clinton   District    Court. — Hon.    W.    F. 
Bbannan,  Judge. 

Wednesday,  May  18,  1892. 

Action  in  equity  to  quiet  title  in  the  plaintiff  to 
certain  real  estate  as  against  the  defendants.  The 
cause  was  submitted  to  the  court,  and  a  decree  entered 
dismissing  the  plaintiff 's  petition,  and  quieting  title  in 
the  defendants  as  against  the  plaintiff,  from  which  the 
plaintiff  appeals. — Affirmed. 

E.  S.  Bailey  and  R.  B.  Baldwin^  for  appellant. 

Ellis  (&  McCoy y  for  appellees. 
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J. — I.  The  appellees  moved  to  strike  all 
3  from  the  record  upon  the  grounds  that  no 
)f  the  shorthand  notes  thereof  was  filed 
lonths,  as  required  by  section  2742  of  the 
that  the  trial  judge  has  not  certified  or 
?d  any  such  transcript.  The  cause  was 
>n  the  eighth  day  of  April,  1890,  and  a 
ed  on  the  twenty-second  day  of  April,  1890. 
mt's  additional  abstract  shows  that  the 
rter's  shorthand  notes  of  the  testimony, 
d  by  him,  were  filed  with  the  clerk  on  the 
I  April,  1890 ;  and  that  on  the  twenty-ninth 
^mber,  1890,  the  Honorable  W.  F.  Brxnnan, 
jfore  whom  the  said  cause  was  tried,  signed 
g  certificate  attached  to  the  instrument: 
Baldwin  v.  D.  L.  Ryder,  et  aL  Certificate 
I  hereby  certify  that  the  foregoing  tran- 
>  shorthand  reporter's  notes,  together  with 
3  and  documentary  evidence  referred  to 
tains  all  the  evidence  introduced  upon  the 
cause;  and  said  transcript  also  contains 
all  objections,  rulings,  and  exceptions  in 
the  admission  or  exclusion  of  testimony, 
inplete  report  of  such  testimony,  and  all 
and  rulings  in  connection  therewith ;  said 
)eing  contained  in  one  volume.  Dated 
29,  1890.  W.  F.  Brannan,  one  of  the 
e  seventh  judicial  district  of  Iowa.'' 
not  appear  that  the  reporter's  translation 
:hand  notes  into  longhand  was  ever  filed 
rk;  indeed,  it  appears  that  no  suchtransla- 
d  before  or  after  the  six  months  allowed 
•llowing  Kavaleir  v.  Machula,  77  Iowa,  121, 
d  that  the  evidence  set  out  in  the  appel- 
Lct  is  not  so  authenticated  as  to  be  entitled 
ition  upon  a  hearing  de  novo  in  this  court.  ^ 
bserved  that  the  judge's  certificate  is  that 
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the  transcript  ''contains  all  the  evidence  introduced 
upon  the  trial,  •  ♦  ♦  and  is  a  complete  report  of 
such  testimony,  and  all  proceedings  and  rulings  in 
connection  therewith/^  but  it  is  not  certified  that  said 
transcript  contains  all  the  evidence  offered.  The 
appellees'  motion  must  be  sustained,  and,  as  this  leaves 
us  without  the  evidence  offered  and  introduced  on  the 
trial  beldw,  the  case  cannot  be  considered  de  novo^  and 
the  judgment  is  therefore  affibmed. 


Weake  &  Allison,  Appellants,  v.  Thomas  Williams, 

et  al.j  Appellants,  and  New  England  Loan 

AND  Tbust  Co.,  et  al.j  Appellees. 

1.  Fraudulent  Conveyances:  innocent  purchaser:  notice: 
RIGHTS  OF  CREDITORS.  Where  a  debtor  conveyed  oertain  real  estate 
to  a  relative  in  a  distant  state  for  the  purpose  of  defrauding  a  credi- 
tor, and  afterwards  obtaining  a  power  of  attorney  from  such  relative 
to  sell,  convey  and  mortgage  such  property,  executed  a  mortgage 
thereoif  on  behalf  of  himself  and  of  said  relative  to  one  who  received 
the  same  in  good  faith,  for  a  valuable  consideration,  and  without 
notice  of  the  fraudulent  purpose  of  said  conveyance,  nor  of  the  inte- 
terest  of  said  creditor,  held,  that  the  lien  of  said  mortgage  was 
superior  to  that  of  a  judgment  subsequently  obtained  by  the  creditor 
against  said  debtor. 

2.  :  :>  POWER  OP  attorney:    estoppel.    Conceding  that 

said  power  of  attorney  was  insufficient  to  authorize  the  debtor  to 
make  said  mortgage,  a  creditor  who  based  his  claim  to  the  property 
upon  the  fact  of  said  debtor's  ownership  would  be  estopped  from 
setting  up  such  want  of  power  in  the  debtor  to  make  said  mortgage. 

3.  :  :    :    construction.    A  power  of  attorney  to 

"lease,  control,  sell,  convey  and  mort-gage  any  and  all  real  estate" 
the  grantor  "owns  or  controls''  in  a  county  named,  is  not  an  author- 
ity to  convey  property  acquired  subsequent  to  the  execution  of  the 
power.  And  a  conveyance  of  such  property  based  upon  such  power 
will  be  invalid  as  against  a  creditor  of  the  attorney-in-fact,  who,  at 
the  date  of  said  conveyance,  was  the  equitable  owner  of  said  prop- 
erty. 

4.  : : :  prioritt  op  liens.  A  mortgage  executed  by  an 

attorney-in-fact  solely  for  his  own  benefit,  of  which  fact  the  mortgagee 
had  notice,  is  a  superior  lien  to  a  subsequent  attachment  of  the  same 
property  against  the  attorney,  who  was  the  equitable  owner  of  said 
property  at  the  time  of  the  execution  of  said  mortgage. 
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fmouth  District  Court. — ^HoN.  Scott  M, 
Ladd,  Judge. 

Wednesday,  May  18, 1892. 

action  in  equity  to  set  aside  certain 
tgages,  and  make  the  plaintiff's  judg- 
Q  on  a  lot  in  the  city  of  Le  Mars  and  on 
ids.  For  convenience,  the  city  property 
i  to  as  ^4ot,"  and  the  farm  land  as 
iefendants,  the  New  England  Loan  and 
^  and  Jennie  G.  Lounsberiy,  hold  two 
e  farm,  given  by  the  defendant  Williams 
as  attorney-in-fact  for  the  defendants 
iefendant,  the  Le  Mars  National  Bank, 
je  on  the  ''lot,"  and  also  on  the  ''farm.'' 
L.  Delperdang,  claims  as  purchaser  of 
bject  to  the  mortgages  thereoil  of  the 
lal  Bank,  the  New  England  Loan  & 
,  and  Jennie  G.  Lounsberry.  The  other 
the  opinion.  The  court  below  found 
ums  due  the  plaintiffs  and  the  defend- 
Jngland  Loan  &  Trust  Company,  the  Le 
Bank,  and  Jennie  Gt.  Lounsberry;  set 
jds  made  by  Williams  by  himself  or  as 
for  the  Morgans,  as  against  the  plain- 
d  the  claims  of  the  New  England  Loan 
ny  and  Jennie  Gt.  Lounsberry  as  first 
and,  and  the  mortgage  of  the  Le  Mars 
as  a  first  lien  upon  the  lot;  and  made 
laim  a  lien  upon  the  lots,  subject  to  the 
lars  National  Bank,  and  on  the  farm, 
nortgages  of  the  New  England  Loan  & 
,  and  Jennie  Gt.  Lounsberry;  and  set 
igage  of  Delperdang  to  the  Le  Mars 
All  of  the  parties  excepted  and  appeal. 
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except  the  New  England  Loan  &  Trust  Company  and 
Jennie  Gt.  Lounsberry. — Affirmed, 

J.  S.  Lothrop  and  StrublCj  Bishel  <&  Hart,  for 
plaintiffs,  appellants. 

Argo  &  McDuffie,  for  defendants,  appellants. 

Kaufman  &  Guernsey  and  iJ.  D.  Samson,  for 
appellees,  New  England  Loan  &  Trust  Company  and 
Jennie  G.  Lounsberry. 

Kenne,  J. — The  following  facts  are  either  admitted 
by  the  pleadings  or  upon  the  trial,  or  are  found  by 
us  to  be  established  by  the  evidence: 

First  That  on  January  1,  1881,  the  defendant 
Williams  executed  to  the  plaintiffs  his  promissory  note 
for  one  thousand,  three  hundred  and  fifty  dollars, 
maturing  December  3,  1881,  and  drawing  ten  per  cent, 
interest.  Second.  That  prior  to  the  maturity  of  this 
note,  Williams  acquired  title  in  his  own  name  to  the 
following  real  estate  in  Plymouth  county,  Iowa,  viz. : 
The  northeast  quarter  of  the  southeast  quarter  and  the 
northeast  quarter  of  the  northeast  quarter  in  section 
five,  township  93,  range  45;  also  five  feet  off  the  west 
side  of  lot  three,  and  fifteen  feet  off  the  east  side  of  lot 
four,  of  Bennett's  subdivision  of  lots  fourteen  and 
fifteen,  of  block  thirteen,  in  Le  Mars,  Iowa.  Third. 
August  15,  1881,  Williams  executed  a  deed  to  the 
defendant  Hannah  Morgan,  conveying  to  her  the 
* 'lots''  above  mentioned.  Fourth.  December  22, 1881, 
the  plaintiffs  began  suit  on  their  note  in  the  circuit 
court  of  Woodbury  county.  Fifth.  January  9,  1882, 
venue  in  said  action  on  motion  of  the  defendant 
changed  to  the  district  court  of  same  county.  Sixth. 
March  27,  1882,  venue  again  changed  on  motion  of  the 
defendant  to  the  district  court  of  Cherokee  county. 
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.ugust  6,  1883,  a  power  of  attorney  was 
r  Hannah  Morgan  and  Lewis  Morgan,  her 
)  Thomas  Williams,  the  material  part  of 
3  as  follows:  **That  we,  Hannah  Morgan 
Morgan,  of  Lawrence  county,  state  of  Ohio, 
constituted,  and  appointed,  and  by  these 

make,  constitute,  and  appoint  Thomas 
f  Plymouth  county,  state  of  Iowa,  our  true 
ittorney  for  us,  and  in  our  name,  place,  and 
se,  control,  sell,  convey,  and  mortgage  any 
1  estate  I  own  or  control  in  Plymouth 
a;  also  to  collect  rent  and  receipt  therefor 
)f  all  and  any  property  I  have  or  may  have 
1  county,  lowa.'^  That  the  Morgans  exe- 
power  of  attorney  because  Williams,  who 
I  Morgan's  brother,  asked  them  to  do  so. 
bruary  26,  1885,  Williams  executed  a  deed 
•,  Hannah'Morgan,  for  the  ''farm"  above 
This  deed  was  filed  for  record  by  Williams, 
it  both  the  deeds  mentioned  and  the  power 
were  duly  filed  for  record  and  recorded  in 
lounty.  Tenth.  In  March,  1885,  the  suit 
ioned  was  tried  in  Cherokee  district  court, 
:ment  rendered  against  the  plaintiffs  for 
plaintiffs  appealed  from  said  judgment  to 
e  court.  Eleventh.  June  4,  1885,  there 
ed  to  the  New  England  Loan  and  Trust 
ro  notes — one  for  seventy-four  dollars  and 

cents  and  one  for  one  thousand,  five 
liars — the  latter  drawing  seven  per  cent, 
annum.  Williams  received  the  money  on 
Both  of  these  notes  were  secured  by  sepa- 
ges  on  the  ''farm"  heretofore  described, 
es  and  mortgages  were  signed  by  Williams 
and  he  also  signed  the  names  of  Hannah 
!d;organ,  by  him,  as  their  attorney-in-fact, 
were  due  in  five  years  from  date.     Said 
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notes  and  mortgages  were  executed  by  Williams  on  the 
part  of  said  Morgans  under  and  by  virtue  of  the  power 
of  attorney  heretofore  mentioned.  Twelfth.  That  the 
New  England  Loan  &  Trust  Company  acted  in  good 
faith  in  taking  said  notes  and  mortgages,  and  without 
any  knowledge  or  notice  of  Williams'  fraudulent  intent 
in  conveying  said  lands  to  Morgaii,  and  in  procuring 
the  execution  of  said  power  of  attorney.  Thirteenth. 
In  June  or  July,  1885,  the  New  England  Loan  &  Trust 
Company  assigned  the  one  thousand  five  hundred 
dollar  note,  and  the  mortgage  securing  it,  to  the 
defendant  Lounsberry,  before  due,  and  for  a  valuable 
consideration.  She  was  a  non-resident  of  the  state,  and 
had  no  knowledge  whatever  relating  to  the  matter. 
One  Cook  made  the  purchase  as  her  agent,  and  he  had 
no  knowledge  of  any  defects  in  the  title,  nor  of 
Williams'  indebtedness,  nor  of  any  fraudulent  purpose 
on  the  part  of  Williams  or  Morgans  in  executing  the 
mortgage.  Fourteenth.  Some  time  in  1885,  after  the 
sale  of  the  mortgage  to  the  defendent  Lounsberry,  the 
plaintiffs  perfected  their  appeal  from  the  judgment  of 
the  .Cherokee  district  court  to  the  supreme  court. 
Fifteenth.  April  27,  1886,  Williams,  as  attorney  in 
fact  for  Hannah  Morgan,  executed  to  the  Le  Mars 
National  Bank  a  mortgage  on  the  **lots"  to  secure  the 
payment  of  a  note  for  four  thousand  dollars  of  that 
date,  signed  by  him  in  his  own  behalf,  and  by  the 
Morgans  by  Williams  as  their  attorney-in-fact.  Said 
notes  drew  ten  per  cent,  interest,  and  the  debt  secured 
was  money  borrowed  by  Williams  for  his  own  use. 
That  Morgan  knew  nothing  of  this  transaction,  and 
never  authorized  the  loan  or  the  execution  of  the 
mortgage,  unless  the  power  of  attorney  authorized  it. 
Sixteenth.  June  19,  1886,  the  judgment  of  the  Chero- 
kee district  court  was  reversed,  and  the  cause  remanded 
to  the  district  court  of  Woodbury  county  for  trial.  At 
Vol.  85—17 
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)  the  supreme  court  rendered  a  judgment 
5ims  for  one  hundred  and  twenty-two 
liirty  cents  costs.     Seventeenth.    Novem- 

an  execution  issued  from  the  supreme 

judgment  last  above  mentioned,  and 
9  sheriflE  of  Plymouth  county  duly 
ill  the  real  estate  heretofore  described, 
^fter  said  cause  was  remanded  by  the 
,  and  while  it  was  pending  in  the  district 
ibury  county,  the  plaintiffs  filed  an  addi- 

for  an  attachment.  A  writ  issued,  and 
mS.  of  Plymouth  county  levied  on  all  the 
Btofore  described. 

L  July  9, 1887,  a  judgment  was  rendered 
district  court  in  favor  of  the  plaintiffs 
iVilliams  for  twenty-three  hundred  and 
ars  and  eighty-five  cents,  and  one  hun- 
irty-three  dollars  and  six  cents  costs, 
ly  22, 1887,  an  execution  and  a  transcript 
3m  Woodbury  county  on  the  last  men- 
int.  The  transcript  was  filed  in  Plymouth 
!7,  1887,  and  the  execution  was  levied  on 
nd  lots  in  controversy  August  15,  1887. 
he  record  title  to  said  lands  and  lots  was 
)rgan.  Twenty-first.  August  30,  1887, 
ag  as  attorney  for  the  defendants  Morgan 
er  of  attorney  aforesaid,  conveyed  to  the 
nbert  Delperdang,  by  special  warranty 
id^'  heretofore  referred*  to  for  a  stated 
of  forty-one  hundred  and  sixty  dollars, 
part  of  said  consideration,  Delperdang 
ly  the  mortgage  executed  to  theNewEng- 
Trust  Company  for  fifteen  hundred  dol- 
ch  had  been  assigned  to  the  defendant 
with  interest  accrued  and  to  accrue 
as  a  further   consideration  Delperdang 

promissory    note    for  sixteen  hundred 
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and  sixty  dollars,  du^  January  1,  1888,  with  inte- 
rest at  eight  per  cent,  per  annum,  and  one  for  five  hun- 
dred dollars,  due  January  1,  1889,  with  interest  at  ten 
per  cent,  per  annum,  both  payable  to  the  defendant 
Hannah  Morgan ;  and  to  secure  the  same  the  defend- 
ants Lambex-t  and  Margaret  Delperdang  executed  a 
mortgage  upon  the  "lands' '  to  the  defendant  Hannah 
Morgan,  but  delivered  the  notes  and  mortgage  to 
Williams.  Said  Margaret  Delperdang  is  the  wife  of 
Lambert  Delperdang.  That  these  notes  and  the  m:^rt- 
gage  securing  them  were  before  the  commencement  of 
the  present  suit  transferred  by  Williams,  acting  for 
himself  as  well  as  for  the  Morgans,  to  the  Le  Mars 
IJational  Bank,  to  secure  to  it  the  payment  of  the  bal- 
ance due  on  the  forty  hundred  dollar  note  heretofore 
mentioned  and  also  to  secure  the  payment  of  nine  hun- 
dred and  seventy-five  dollars  advanced  by  the  bank  to 
Williams.  Of  the  total  consideration  paid  by 
Delperdang,  five  hundred  dollars  was  paid  in  cash  to 
Williams.  Twenty-second.  September  30,  1887,  this 
action  was  commenced  by  the  plaintiffs.  Twefnty-third. 
Defendant  Williams  was  insolvent  when  the  present 
action  was  begun.  Twenty -fourth.  That  both  the  judg- 
ments heretofore  set  out  and  recovered  by  the  plaintiffs 
against  Williams  are  unpaid.  Twenty-fifth.  That  all 
the  deeds  made  by  Williams  to  Hannah  Morgan  were 
without  consideration,  and  fraudulent  as  to  the  plain- 
tiflfs.  Twenty-sixth.  That  the  notes  and  mortgage  exe- 
cuted and  delivered  to  Willliams  by  Delperdang  were  so 
executed  and  delivered  without  the  knowledge  or  Qon- 
sent  of  Hannah  Morgan.  That  in  indorsing  said  notes 
and  mortgage  to  the  Le  Mars  National  Bank,  and  in 
delivering  them  to  said  bank  to  secure  his  own  indebted- 
ness, he  acted  without  the  knowledge  or  consent  of  said 
Hannah  Morgan.  Twenty-seventh.  That  the  convey- 
ance of  lands  by  Williams  to  Delperdang  was  made  after 
1;he   execution    of   the  power  of   attorney  heretofore 


Digitized  by 


Google 


Weare  &  Allison  v.  Willums.     [85  Iowa 

and  the  latter  conferred  no  power  upon 
sell  the  lands  or  to  take  notes  and  mortga- 
id  lands  to  Hannah  Morgan,  or  to  indorse 
r  the  notes  so  taken.  Twenty-eighth.  In 
with  the  prayer  of  the  plaintiff's  petition  an 
ssued  in  this  case  against  Lambert  Delper- 
le  Le  Mars  National  Bank,  restraining  said 
from  paying  anything  to  any  one  upon  the 
by  Williams  for  Hannah  Morgan  to  the 
id  Loan  &  Tnist  Company;  also  enjoining 
mpany,  the  defendant  Lounsberry,  and  the 
bional  Bank  from  collecting  or  receiving  any 
■jhe  notes  and  mortgages  held  by  them,  and 
,  assigning,  or  transferring  or  disposing  of 
nd  mortgages,  and  from  interfering  with  the 
;roversy. 

>  the  claims  of  the  New  England  Loan   & 

)any  and  Jennie  G.  Lounsberry.     As  the 

defendant  Lounsberry  claiits  through  an 

assignment  from  the  New  England  Loan 

&  Trust  Company,  we  shall  consider  their 

rights  together.    It  must  be  conceded  that 

I  trust  company  was  a  purchaser,  nor  do  we 

the  plaintiffs  to  controvert  this  position. 

larshallj  4  G.  Greene,  75;  Hewitt  v.  Bankin, 

;   Koon  V.    Tramelj  71  Iowa,  137;    Jones 

[2  Ed.],  sec.  710.     Was  it,  when  it  made 

md    took    the    mortgages,    an     innocent 

No  claim  is  made  that  the  loan  and  trust 

d  any  actual  knowledge  that  Williams  was 

the  plaintiffs,  or  that  his  transfer  of  the 

d^rs.  Morgan  was  made  for  the  purpose   of 

delaying  the  plaintiffs  in  the  collection  of 

but  the  plaintiffs'  contention  is  that  the 

rfore  it  parted  with  its  money,  had  notice  or 

»f  such  facts  and  circumstances  as  should 

ipon  inquiry,  which  inquiry  would,  if  pur- 
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sued,  have  led  to  a  knowledge  of  the  facts  as  to  the 
manner  in  whichMra.  Morgan  acquired  title  to  the  land, 
and  of  the  plaintiflEs^  rights  therein.  It  maybe  conceded 
that  the  law  is  that,  if  the  company,  before  making  the 
loan,  was  in  possession  of  such  facts  as  would  put  a 
reasonably  prudent  man  upon  inquiry,  it  would  be  held 
to  be  bound  by  whatever  such  inquiry  would  have  dis- 
closed. English  v.  Waples,  13  Iowa,  57;  Allen  v. 
McCalla,  25  Iowa,  464;  Zuver  v.  Lyons y  40  Iowa,  510; 
Jones  V,  Bamford,  21  Iowa,  217;  fFilson  v.  Miller,  16 
Iowa,  111.  And  that  such  notice,  if  it  came  to  it  before  it 
had  acted  in  good  faith  and  parted  with  its  money, 
would  charge  it  with  actual  knowledge  of  all  it  could 
have  ascertained  by  such  inquiry.  Silhjman  v.  King, 
36  Iowa,  207;  Kitteridge  v.  Chapman,  Id.  348;  Norton 
r.  WUliams,  9  Iowa,  528.  It  is  impossible  to  lay  down 
an  inflexible  rule  as  to  what  would  be  sufficient  in  all 
cases  to  charge  one  with  notice  of  another's  rights. 
Every  case  must  be  judged  upon  its  own  facts.  But  it 
is  well  settled,  in  this  state  at  least,  that  in  such  cases, 
Jto  charge  one  with  what  in  law  will  amount  to  notice, 
the  proof  must  be  clear  and  decisive.  As  is  well  said  in 
Wilson  V.  Miller,  16  Iowa,  111:  '* Vague  rumors  and 
indeterminate  suspicions  will  not  answer;  nor  will  gen- 
eral assertions,  made  by  strangers  to  the  title,  and  rest- 
ing on  heareay,  be  sufficient.  The  facts  must  be  such 
as  to  bind  the  conscience  of  the  party,  to  alarm  him,  and 
put  him  upon  such  inquiry  as,  if  prosecuted,  would  lead 
him  to  a  knowledge  of  those  rights  with  which  it  is  pro- 
posed to  afl!ect  him.''  Without  referring  in  detail  to 
the  evidence,  we  may  say  there  is  nothing  disclosed  by  it 
which,  to  our  minds,  is  sufficient  to  put  these  defendants 
upon  inquiry  and  investigation,  when  tested  by  the  rules 
long  established  by  this  court. 

Again,  the  law  requires  notice  of  the  plaintiffs' 
rights  to  be  brought  home  to  these  defendants.  What 
rights  did  the  plaintiffs  have  at  the  time  the  company 
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mortgage?  The  plaintiflfe  had  as  yet  recovered 
ment;  in  fact,  judgment  had  been  rendered 
hem,  nor  had  they  as  yet  prosecuted  an  appeal 
n.  The  plaintiffs'  action  was  in  a  county  other 
t  in  which  the  **fann''  was  situated.'  It  never 
L  pending  in  Plymouth  county.  It  was  a  sim- 
n  at  law,  not  aided  by  attachment.  Clearly, 
this  time,  as  against  these  defendants,  the 
had  no  other  or  better  right  than  they  would 
as  against  one  who  at  that  time,  in  good  faith, 
L  valuable  consideration,  had  made  an  outright 
of  the  farm.  Such  a  purchaser  would  have 
tected  as  against  the  plaintiffs,  even  though  he 
the  plaintiffs'  claim,  if  he  did  not  in  fact  par- 
n  any  fraudulent  intent  which  the  seller  might 
.  in  making  the  transfer  as  against  the  plain- 
ance,  it  seems  to  us  that,  at  the  time  the  mort- 
3  given,  the  plaintiffs  had  no  rights  in  this 
>f  which  the  company  could,  under  the  circum- 
[lave  been  charged  with  notice. 
There  are  several  reasons,  in  addition  to  that 
jiven,  why  we  conclude  that  the  defendant's 

claim  is  good  as  against  the  plaintiffs.    We 
ttey:  nccd  refer   to  but  one.     Suppose   it  be 

conceded  that  the  power  of  attorney  was 
at  to  authorize  Williams  to  make  the  mort- 
he  company.  Williams  could  not  be  heard  to 
t  defense  as  against  these  mortgages.  Are  the 
in  any  better  situation  with  reference  thereto 
nUiams  himself?  We  think  not.  The  plain- 
no  right  whatever  in  the  '*farm,"  except  as  it 
i  by  or  through  Williams.  They  base  their 
the  fact  of  Williams'  ownership.  They  are  in 
ith  him,  and  are  estopped  from  setting  up  the 
power  in  Williams  to  make  the  mortgages. 
Hty, 26  III.  76;  Lessee  of  Kinsman  v.  Wood,  11 
!.     See  Hurley  v.  Osier,  44  Iowa,  642. 
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III.    Was  the  power  of  attorney  eflEective  to  convey 
real  estate  acquired  after  its  execution?     It  will  be 

8. : : :  observcd  that  it  reads,  ' 'control,  sell,  con- 

oonstniction.    ^^y  ^^^  mortgage  any  and  all  real'estate 

I  own  Or  control  in  Plymouth  county,  Iowa."  It  is 
contended  by  the  plaintiffs  that  under  this  power  of 
attorney  only  such  land  could  be  mortgaged  as  was 
owned  by  Mrs.  Morgan  at  the  time  it  was  executed.  In 
Bigelow  v.  Livingston,  28  Minn.  57,  9  N.  W.  Rep.  31^ 
the  words  used  were  '^to  sell,  grant  and  convey  all  and 
any  lands  which  I  may  own  in  St.  Paul/'  and  it  was 
held  the  power  covered  all  lands  owned  by  the  grantor 
when  the  instrument  was  executed;  also  all  lands 
afterwards  acquired  and  owned  by  him  before  a  revoca- 
tion of  the  power  of  attorney.  In  the  same  case  it  was 
held  that  ''all  mortgages  which  I  may  have  and  hold'' 
embraced  those  held  at  any  time  before  the  instrument 
was  revoked;  and,  under  a  power  of  attorney  reading 
''to  sign  my  name  to  all  conveyances  of  real  estate  to 
which  I  have  any  right  of  dower,"  it  was  held  that  it 
covered  such  interest  in  after-acquired  real  estate. 
Benschoter  v.  Lalh,  24  Neb.  251,  38  N.  W.  Eep.  746. 
See,  also.  Fay  v.  Fitch,  4  Mete.  (Mass.)  513.  But  in 
some  of  these  cases  it  will  be  observed  that  the  word- 
ing lai  different  from  that  used  in  the  instrument  under 
consideration.  The  words  "I  own"  mean  present  pos- 
session or  ownership,  as  distinguished  from  that  which 
is  to  be  acquired  in  the  future.  The  words  set  out  in 
some  of  the  cases  referred  to  may  well  be  held  to  cover 
property  after  acquired.  Again,  in  the  power  of  attor- 
ney in  suit  there  is  a  clause  referring  to  renting  prop- 
erty, in  which  the  words  used  are,  "of  all  property  I 
have  or  may  have  in  Plymouth  county,  Iowa."  It 
seems  to  us  that  the  latter  clause  is  an  aid  in  determin- 
ing the  scope  and  extent  of  the  meaning  of  the  former; 
and,  if  the  grantor  had  intended  to  authorize  the  mort- 
gaging of  property  she  might  afterwards  acquire  she 
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would  have  said  so  in  unmistakable  terms,  inasmuch  as 
she  does  expressly  authorize  the  collection  of  rents  from 
after-acquired  property.  While  the  question  is  not 
entirely  free  from  doubt,  yet  we  think  the  grantor 
intended  by  the  language  used  to  limit  the  power  to 
mortgage  to  real  estate  she  then  owned. 

Jennie  G.  Lounsberry  took  the  fifteen  hundred  dol- 
lar note  and  mortgage  from  the  New  England  Loan  and 
yrust  Company  in  good  faith,  before  maturity,  and  for 
a  valuable  consideration.  There  was  no  fact  or  circum- 
stance sh6wn  whereby  she,  or  her  agent,  who  made  the 
purchase,  was  put  upon  inquiry  as  to  any  rights  of  the 
plaintiflEs,  or  as  to  the  defects,  if  any,  in  the  power  of 
attorney,  or  as  to  the  fact  that  the  deed  from  Williams 
to  Mrs.  Morgan  was  without  consideration  and  fraudu- 
lent. 

Of  the  claim  of  Delperdang.  The  power  of  attorney 
was  executed  to  Williams  August  6, 1883.  The  **farm'' 
was  deeded  to  Mrs.  Morgan  February  25,  1885.  The 
deed,  by  virtue  of  the  power  of  attorney,  of  the  **farm'' 
to  Delperdang  was  made  August  30,  1887.  Under  our 
holding  that  after-acquired  property  was  not  intended 
to  be  covered  by  the  words  used  in  the  power  of 
attorney,  this  deed  must  be  held  void  as  against  the 
plaintiffs,  and  the  mortgage  and  notes  taken  from 
Delperdang  to  secure  the  deferred  payments  are  also 
void  as  against  the  plaintiffs,  and  are  not  available  to 
or  enforceable  by  the  Le  Mars  National  Bank. 

It  seems  to  us  that  this  result  would  to  a  certain 
extent  have  followed  even  if  we  had  found  that 
Williams  had  the  power  to  execute  the  deed  by  virtue 
of  the  power  of  attorney.  In  no  event  had  he  power 
to  sell  on  a  partial  credit,  or  to  take  notes,  nor  to 
indorse  and  transfer  them  to  the  bank.  The  plaintiffs' 
attachments  were  levied  on  the  ''farm,''  and  the  levies 
noted  on  the  incumbrance  book  before  Delperdang 
purchased,  and  these  levies  were  noted  on  an  abstract 
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of  title  which  he  had.  It  is  trae  that,  as  the  **farm" 
was  at  that  time  owned  by  Mrs.  Morgan,  as  shown  by 
the  record,  such  levies  would  not  be  even  constructive 
notice  to  Delperdang  of  the  plaintiffs'  claim.  Bridgman 
V.  McKissicky  15  Iowa,  268;  Farmer^ s  National  Bank 
V.  Fletcher  J  44  Iowa,  252;  Bailey  v.  McGregor  ^  46 
Iowa,  667.  It  is  also  a  fact  that  Delperdang  had  no 
actual  knowledge  of  the  plaintiffs'  claim,  or  of  the 
fraudulent  conveyance  by  Williams  to  Morgan;  yet, 
in  view  of  all  the  evidence,  we  are  satisfied  that  he  was 
in  possession  of  such  knowledge  as  to  put  him  upon 
inquiry,  which,  if  followed  up,  would  have  led  to  actual 
knowledge  of  said  claim  and  of  the  fraudulent  character 
of  the  conveyance  mentioned. 

IV.  As  to  the  claim  of  the  Le  Mars  National  Bank. 
The   *'lot"  in  the  city  of  Le  Mars  was  conveyed  to 

Mrs.  Morgan  by  Williams  prior  to  the 
^'rit^of     *  execution  of  the  power  of  attorney  by 

Hannah  Morgan  and  husband  to  Williams ; 
hence  there  can  be  no  question  of  Williams'  power  to 
mortgage  the  lot  to  the  bank.  The  mortgage  was 
given  prior  to  the  attachments  of  the  plaintiff.  The 
bank  took  the  mortgage  to  secure  money  loaned  to 
Williams.  It  is  contended  that  the  bank  cannot  be  a 
creditor,  because  its  debt  was  all  contracted  after  the 
fraudulent  conveyance  of  the  *4ot"  was  made  by 
Williams  to  Hannah  Morgan.  So  far  as  the  result  of 
this  case  is  concerned,  it  is  quite  immaterial,  we  think, 
whether  it  is  regarded  as  a  creditor  or  a  purchaser.  If 
the  latter,  there  is  nothing  in  the  testimony  which 
shows  it  had  any  knowledge  of  the  plaintiffs'  claims 
against  Williams,  nor  that  its  oflScers  were  possessed  of 
any  information  by  reason  of  which  they  were  put 
upon  inquiry  as  to  the  same,  or  as  to  the  fraudulent 
character  of  the  conveyance  of  Williams  to  Mrs. 
Morgan.  The  court  below  properly  found  for  the 
bank,  and  gave  it  a  first  lien  on  the  ^4ot.'' 
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further  contended  by  the  plaintiffs  that  the 
1  knowledge  that  the  mortgage  was  made 
the  benefit  of  Williams.  Suppose  that  was  a 
d  the  plaintiffs  be  heard  to  complain  because 
rgan's  property   was  being    applied  to    the 

of  Williams'  debts?  Mrs.  Morgan  is  not 
The  plaintiffs  did  not  even  have  a  judg- 
lie  time  this  mortgage  was  made.  They  were 
Bditors  of  Williams,  having  no  lien  whatever 
''lot.''  So  long  as  the  bank  acted  in  good 
i  we  find  it  did,  we  do  not  see  how  the 
can  question  the  acts  of  Mrs.  Morgan's  agent 
ig  the  proceeds  of  the  mortgage.  The  agent 
untable  only  to  his  principal,  or  those  in 
ith  her.  Surely  it  will  not  be  claimed  that 
iffs  were  in  privity  with  Hannah  Morgan, 
nder  another  branch  of  this  case  we  have 
the  plaintiffs  were  estopped  from  setting  up  a 
against  the  mortgage  of  the  New  England 
Trust  Company,  inasmuch  as  the  plaintiffs 
)ugh  Williams,  and  as  the  latter  could  not  be 
contest  the  claims  of  the  company,  and  the 
is  applicable  as  against  the  bank. 
'  other  questions  are  raised  and  ably  argued, 
ngth  of  this  opinion  precludes  their  considera- 

an  examination  of  the  whole  record  we  are 
ith  the  judgment  of  the  court  below,  and  it 

PIBMED. 


I.    Gault,    Appellee,    v.    W.    W.    Sickles, 
Appellant. 

Decedents:  personal  liability  op  administrator: 
EVIDENCE.  Where  an  action  -was  brought  by  a  woman  against 
listrator  personally  for  the  collection  of  a  claim  allowed 
an  estate,  and  charging  the  loss  of  property  to  the  estate 
the  negligence  and  fraud  of  said  administrator,  held,  that 
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evidence  that  the  plamtiJTs  husband  attended  to  her  business,  and 
that  the  defendant  talked  with  the  husband  about  the  sale  of  the 
property  in  qnestion  under  foreclosure  of  a  mortgage,  and  that  he 
warned  him  that  a  certain  sum  must  be  raised  to  save  the  property 
from  such  sale,  and  that  afterwards  the  husband  told  him  he  could  not 
raise  the  money,  and  that  he  did  not  think  there  was  enough  in  it  to 
bother  with  it,  was  improperly  excluded. 

Appeal  from  the  Audubon  District  Court. — Hon.  Geobqb 
Cabson,  Judge. 

Wednesday,  May  18, 1892. 

The  defendant  was  administrator  of  the  estate  of 
Elizabeth  0.  Seavey,  deceased.  The  plaintiff  held  a 
claim  against  the  estate  amounting  to  four  hundred 
dollars.  It  appears  that  there  is  now  no  property  or 
money  of  said  estate  which  can  be  appropriated  to  the  ' 
payment  of  the  claim  of  the  plaintiff.  This  action 
was  brought  to  recover  the  plaintiff's  claim  of  the 
defendant  upon  the  ground  that  he  was  negligent  in 
iot  applying  to  sell  certain  real  estate  to  pay  the  debts 
against  the  estate,  and  that  he  fraudulently  permitted 
a  mortgage  on  said  real*  estate  to  be  foreclosed,  and 
took  a  deed  to  himself  for  said  land,  and  appropriated 
the  same  to  his  own  use.  The  defendant  denied  all 
liability  on  any  account.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals. — Reversed. 

Nashj  Phelps  <&  Green,  for  appellant. 

Andrews  &  Hanna^  for  appellee. 

EoTHROCK,  J. — ^I.  A  question  was  made  whether  the 
claim  of  the  plaintiff  was  allowed  as  a  valid  claim 
against  the  estate.  It  appears  that  it  was  allowed  by 
the  defendant  as  administrator,  but  there  was  a  question 
whether  the  allowance  was  approved  by  the  court. 
The  plaintiff  made  an  application  for  a  nunc  pro  tunc 
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allowance,  and  the  order  was  made.  The 
t  appealed  from  this  order,  and  it  was  affirmed. 
.  W.  Rep.  924.  This  disposes  6f  all  question 
validity  of  the  claim.  It  must  be  regarded  as 
I    collectible,    if    any  one    is  liable  for    its 

The  defendant  was  appointed  administrator 
tate  of  Elizabeth  C.  Seavey  in  August,  1886. 
erty  belonging  to  the  estate  consisted  of  a 
and  which  was  incumbered  by  a  mortgage  to 
he  payment  of  sixteen  hundred  dollars 
est,  and  a  second  mortgage  for  some  three 

and  fifty  dollars  and  interest.  The  land 
)ved,  and  consisted  of  a  farm  of  one  hundred 
r  acres.  The  defendant  took  charge  of  the 
L  collected  the  rents,  and  paid  the  same  out 
,  interest,  etc.  Elizabeth  C.  Seavey  left  a 
rviving  her,  consisting  of  W.  H.  Seavey,  her 

and  two  daughters,  one  of  whom  is  thQ 
and  the  other  is  the  wife  of  the  defendant, 
ughters  were  childrep  by  a  former  husband, 
left  surviving  her  two  sons,  of  whom  Seavey 
ither.  Each  of  the  two  daughters  had  a  claim 
four  hundred  dollars  against  the  estate.  The 
re  valid,  and  never  have  been  disputed.  The 
question  to  be  determined  in  this  case  is 
;he  defendant  should  ppy  the  claim  of  the 
because  of  the  manner  in  which  he  managed 
)  while  he  was  acting  as  administrator,  or, 
IS  the  evidence  sufficient  to  warrant  a  verdict 
lie  defendant  liable  for  the  amount  of  the 

claim!  The  second  mortgage  on  the  land 
by  B.  S.  Phelps.  It  was  foreclosed,  and  the 
sold  on  special  execution  for  the  amount  of 
lent  and  costs.  Phelps  was  the  purchaser  at 
Ps  sale.  A  few  days  after  the  sale  the  defend- 
Phelps  the  full  amount  due  to  him,  and  took 
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an  assignment  of  the  certificate  of  sale.  At  the 
expiration  of  the  period  of  redemption  the  defendant 
took  a  sheriff's  deed,  and  afterwards  sold  the  land  to 
other  parties.  By  this  proceeding  the  distributive  share 
of  the  husband  of  the  deceased  was  extinguished,  and 
the  purchasers  of  the  land  frpm  the  defendant  took  a 
good  title,  clear  of  incumbrances,  excepting  the 
first  mortgage  of  sixteen  hundred  dollars.  The  con- 
tention in  behalf  of  the  plaintiff  was  that  the 
defendant  violated  his  duty  as  administrator,,  and  b;^ 
fraudulent  collusion  with  Phelps  procuied  a  foreclosure 
of  the  mortgage  with  intent  to  cheat  the  plaintiff  out 
of  her  claim.  The  evidence  that  the  defendant  acted 
fraudulently  consists  of  the  fact  that  he  had  a  confer- 
ence with  Phelps  before  the  foreclosure  suit  was 
commenced;  that  he  carried  the  original  notice  in  that 
case  to  the  plaintiff,  and  procured  her  signature  to  an 
acknowledgment  of  service;  that  he  bought  the  certifi- 
cate of  sale  a  few  days  after  the  sheriff's  sale  was  made, 
and  that  he  afterwards  sold  the  land  for  more  than 
enough  to  pay  all  that  was  due  to  him ;  and  that  he 
should  pay  the  plaintiff's  claim.  The  evidence  intro- 
duced in  behalf  of  the  defendant  is  a  fair  explanation 
of  all  these  alleged  irregularities.  But  we  are  not 
prepared  to  say  that  the  jury  was  not  authorized,  by  a 
fair  consideration  of  the  evidence  which  the  court  per- 
mitted to  be  introduced,  to  find  for  the  plaintiff. 

But  we  think  that  the  court  seriously  erred  in  the 
matter  of  rulings  upon  the  admission  of  evidence.  It 
appears  that  the  plaintiff  is  married,  and  the  evidence 
shows  that  her  husband,  G.  Gault,  manifested  quite  an 
interest  in  the  matter.  When  the  defendant  was 
examined  as  a  witness,  he  detailed  a  conversation  with 
the  plaintiff's  husband  in  reference  to  the  claim,  and 
the  necessity  of  raising  some  money  for  the  purpose  of 
saving  any  balance  there  might  be  in  the  land  after  the 
heirs  were  paid.    In  the  course  of  his  examination  as  a 
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witness,  he  (the  defendant)  was  asked,  *'Who,  if  any 
one,  was  attending  to  her  business  for  her  when  she  did 
not  attend  to^it  herself.'^  The  answer  was,  *'He  was;" 
meaning  that  her  husband  was.  The  plaintiff  objected 
to  the  evidence,  because  it  was  the  conclusion  of  the 
witness.  The  objection  was  sustained.  We  think  the 
objection  should  have  been  overruled.  It  was  a  gen- 
eral question  and  a  general  answer  as  to  a  fact.  If  the 
plaintiff's  counsel  desired  to  pursue  the  subject  or  ques- 
tion the  general  statement,  he  should  have  done  so  by 
cross-examination. 

In  the  further  examination  of  the  defendant  as  a 
witness,  he  testified  as  follows:  '*I  talked  with  Mr. 
Gault.  afterwards  about  the  matter  in  town.  I  think 
he  was  close  to  his  wife.  We  were  talking  then  about 
the  advance,  and  fixing  matters  up ;  and  finally,  just  a 
day  or  two  before  the  sale,  I  went  up  to  their  house,  and 
they  were  both  at  home,  and  we  talked  the  matter  over. 
I  had  talked  with  Mr.  Gault  in  the  first  place,  and  told 
him  he  would  have  to  do  something,  and  he  said  he 
could  raise  about  two  hundred  dollars.  I  said  it  would 
be  enough,  and  4t  has  got  to  be  done  by  a  certain  time, 
or  it  is  all  gone,'  and  we  went  in  and  talked  with  Mrs. 
Gault.  I  told  her  this  money  had  to  be  raised  before 
this  land  was  sold,  or  we  would  lose  it  all,  and  we  were 
talking  about  raising  the  money.  I  told  them  if  they 
could  not  advance  any  money  and  help,  that  I  would 
have  to  do  something  to  protect  myself,  and  save  what 
money  I  had  invested  in  it ;  that  I  would  make  the 
effort,  and  if  I  bought  up  the  certificate  from  Mr. 
Phelps  and  made  any  money  on  it,  I  would  consider  it 
my  own.  They  both  raised  no  objections  to  that, 
either  of  them.  Mr.  Gault  had  said  he  would  let  me 
know  in  a  day  or  two.  He  went  to  talk  with  his  father 
in  regard  to  the  matter,  and  in  a  day  or  two  came  into 
the  office  and  told  me  he  guessed  he  could  not  do  it. 
He  did  not  think  there  was  enough  in  it  to  bother  with 
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it,  and  he  did  not  want  to  lose  any  more  in  it.  I  told 
him  *A11  right/  I  would  have  to  do  the  best  I  could  for 
myself.  Afterwards  the  land  went  to  sale.  B.  S. 
Phelps  bought  it,  and  in  a  few  days  afterwards  I  bought 
the  certificate  from  him,  paying  five  hundred  and  five 
to  five  hundred  and  eight  dollars  for  it — what  the  cost 
and  foreclosure  called  for.  I  had  no  intentions  of 
cheating  any  one  out  of  anything  that  belonged  to 
them  in  any  of  these  transactions,  or  of  cheating  Mrs. 
Gault  out  of  her  claim. '^  The  plaintiflE  moved  to  strike 
out  all  of  this  testimony  which  relates  to  conversations 
had  with  the  husband  when  the  plaintiff  was  not 
present.  The  motion  was  sustained.  It  is  very  clear 
to  us  that  it  should  have  been  overruled.  The  evidence 
was  direct  and  positive,  and  it  was  upon  the  most 
material  question  in  the  case.  The  evidence  which  had 
been  given  and  the  ani^wer  as  to  his  general  authority, 
which  we  hold  was  wrongfully  stricken  out,  shows  quite 
satisfactorily  that  the  husband  was  the  authorized  agent 
of  the  plaintiff  in  endeavoring  to  devise  ways  and  means 
to  unite  with  the  defendant  in  saving  any  balance  that 
could  be  saved  to  pay  the  claims  of  both  the  plaintiff 
and  the  defendant. 

There  are  a  large  number  of  errors  assigned  which 
we  do  not  regard  as  necessary  to  consider.  The  charge 
of  the  court  to  the  jury  appears  to  us  to  be  fair  to  the 
appellant,  and  the  claim  of  the  defendant  that  there 
was  no  evidence  of  what  the  value  of  two-thirds  of  the 
farm  would  have  been  if  offered  at  administrator's  sale 
is  without  merit.  If  the  defendant  desired  to  go  into 
that  question  he  should  have  done  so  on  the  cross- 
examination  of  the  plaintiff's  witnesses  as  to  the  value, 
and  by  examining  his  own  witnesses  on  the  question. 
There  is  no  need  to  further  extend  this  opinion.  It  is 
a  plain  question  of  fact,  to  be  determined  by  proper 
evidence,  whether  the  defendant  acted  in  bad  faith  in 
what  he  did,  and  whether  he  profited  thereby  to  the 
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damage  of  the  pl^ntiff.  If  he  did,  he  is  liable;  if  he 
did  not  take  advantage  of  the  plaintiff,  and  she  had  the 
same  opportunity  to  take  an  assignment  of  the  certifi- 
cate of  the  sale  that  he  did,  or  an  opportunity  to  unite 
with  him  in  taking  an  assignment  of  it,  she  has  no 
cause  of  complaint. 

For  the  errors  above  pointed  out  the  judgment  of 
the  district  court  is  beyebsed. 


A.  M.  Habbington,  Appellee,  v.  City  op  Hambubg, 

Appellant. 

1.  Negligence:  personal  n^juRT:  evtoknoe:  error  without 
PREJUDICE.  In  an  action  against  a  town  to  reoover  for  a  personal 
injury,  alleged  to  be  due  to  the  negligence  of  the  town  in  permitting 
a  ditch  to  remain  unooTered,  the  physician  who  attended  the  plaintiff 
was  permitted  to  testify  to  what  the  latter  said  concerning  the  cause 
of  his  injuries  when  the  same  were  being  examined.  HeJd,  that  the 
evidence  being  hearsay  was  incompetent,  but  being  irresponsive  to 
the  question  asked,  and  no  effort  having  been  made  to  suppress  it, 
and  the  facts  stated  being  shown  by  other  oompetent  evidence  which 
was  uncontradicted,  its  admission  was  without  prejudice. 

2.' :  : .    The  plaintiff  claimed  to  have  fallen  into 

the  ditch  in  question  at  a  point  between  a  bridge  over  the  same  and 
the  sidewalk,  and  alleged  that  the  defendant  was  negligent  in 
permitting  that  portion  of  the  ditch  not  covered  by  the  bridge  to 
remain  uncovered.  Held,  that  the  admission  of  evidence  to  show  the 
absence  of  railings  or  barriers  at  the  ends  of  the  bridge  was 
erroneous. 

3.  :  :  witnesses:   credibility:    interest.    An  attorney 

for  a  party  to  a  cause  who  is  called  to  testify  in  behalf  of  his 
client  may  be  questioned,  ui>on  cross-examination,  as  to  whether 
his  compensation  in  such  case  is  dependent  upon  a  recovery  therein 
by  his  client. 

4.  :  :    EVIDENCE.    Proof  of  conversations  between  third 

persons  as  to  the  extent  of  the  plaintiff's  injuries  in  tuoh  ease  is 
incompetent. 
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Appeal  from  Fremont  District  Court. — ^HoN.  George 
Carson,  Judge. 

Wednesday,  May  18, 1892. 

Action  to  recover  for  personal  injuries  sustained 
by  the  plaintiiS  in  falling  into  a  ditch.  There  was  a 
trial  by  jury,  and  a  verdict  and  judgment  in  favor  of 
the  plaintiff.    The  defendant  appeals. — Reversed. 

George  E.  Draper,  for  appellant. 

Anderson  (&  Anderson,  for  appellee. 

Robinson,  C.  J. — Main  street,  in  the  city  of 
Hamburg,  extends  from  north  to  south,  and  is  crossed 
by  J  street,  which  extends  from  east  to  west.  At  the 
intersection  of  those  streets  is  a  ditch  four  or  five  feet 
wide,  and  from  three  to  five  feet  in  depth.  Over  the 
ditch  is  a  bridge,  which  extends  from  east  to  west  a 
distance  of  nearly  forty-seven  feet.  At  the  sides  of 
Main  street  are  sidewalks.  The  distance  between  the 
east  end  of  the  bridge  and  the  sidewalk  east  of  it  is 
about  twenty-one  feet.  In  the  evening  of  the  twenty- 
third  day  of  December,  1889,  when  it  was  dark,  the 
plaintiff  started  from  the  business  part  of  the  city  to 
go  northward  on  Main  street  to  his  home.  Soon  after 
starting,  he  left  the  sidewalk  for  the  middle  of  the 
street,  intending  to  cross  the  ditch  on  the  bridge.  The 
reason  he  gives  for  so  doing  is  that  he  desired  to  avoid 
defects  in  the  sidewalk.  When  near  the  ditch,  his 
attention  was  diverted,  a6  he  claims,  by  a  train  in  the 
vicinity,  and,  before  he  realized  where  he  was,  he  fell 
into  the  ditch,  between  the  east  end  of  the  bridge  and 
the  sidewalk,  and  received  the  injuries  of  which  he 
complains.  He  alleges  that  the  defendant  was  negli- 
gent in  permitting  that  portion  of  the  ditch  not  covered 
by  the  bridge  to  remain  uncovered,  and  without  a 

Vol.  85—18 


Digitized  by 


Google 


274  Hareington  v.  City  of  Hamburg.    [85  Iowa 


guard  or  protection  of  any  kind.  The  defendant 
denies  the  alleged  negligence,  and  avers  that  the 
accident  was  the  result  of  negligence  on  the  part  of 
the  plaintiff. 

I.  Soon  after  the  accident  occurred,  Dr  Bogan 
was  called  to  attend  the  plaintiff  as  a  physician.  On 
1.  nboligbnob:     *^®  *^^^  ^®  ^^^  produccd  BB  a  witness  for 

fiSrTevi-*'*"  ^^^  plaintiff,  and  asked  the  following 
wuhtut ''"''"'  questions:  ^ 'What  statement,  when  you 
prejudice:  y^Qj^t  in^  (jjd  ^e  make  to  you,  in  connection 
with  your  examination,  as  a  part  of  your  professional 
examination  of  him?''  To  this  the  defendant  objected 
on  the  ground  that  it  was  immaterial  and  incompetent, 
but  the  objection  was  overruled,  and  the  witness  was 
permitted  to  answer  as  follows:  **He  simply  made  a 
statement  of  falling  off  in  a  ditch  on  the  night  before 
or  previous  night;  that  he  fell  off  the  ditch,  coming  up 
home.  I  understood  that  he  fell  off  the  bank  of  the 
ditch.''  This  answer  was  not  competent.  It  may 
have  been  the  duty  of  the  physician  to  inquire  into  the 
history  of  the  case,  in  order  that  he  might  treat  it 
understandingly;  but  statements  of  the  character  of 
those  given  were  not  necessary  to  enable  the  witness  to 
explain  to  the  jury  the  nature  of  the  injuries  received, 
and  were  merely  hearsay  evidence  in  regard  to  an  issue 
in  the  casQ.  The^  answer  given,  however,  was  not  in- 
dicated by  the  question  which  drew  it  out,  and  no 
attempt  was  made  to  suppress  it.  Moreover,  the  fact 
that  the  plaintiff  received  the  injuries  in  question  by 
falling  into  the  ditch  was  full]^  shown  by  other  testi- 
mony which  was  not  contradicted.  Therefore  the 
answer  was  without  prejudice,  and  the  defendant  has 
no  sufficient  grounds  to  complain  of  it. 

II.  Witnesses  were  permitted  to  testify,  notwith- 
standing the  objections  of  the  defendatit,  that  there 

was  no  barrier  at  the  ends  of  the  bridge. 
So    far    as    that    testimony    related    to 
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guards  to  the  ditch,  it  was  within  the  issues  presented 
by  the  pleadings  and  competent;  but  some  of  it  related 
to  railings  or  barriers  at  the  ends  of  the  bridge.  The 
plaintiff  did  not  claim  that  he  walked  off  the  end 
of  the  bridge  into  the  ditch.  There  was  no  evi- 
dence that  he  did  so,  and  the  petition  does  not  charge 
negligence  by  reason  of  the  failure  of  the  defendant  to 
maintain  barriers  at  the  ends  of  the  bridge.  There- 
fore, evidence  to  show  such  failure  was  erroneously 
admitted. 

in.    B.  K.  Crandall  was  produced  by  the  plaintiff, 
and  testified  in  his  behalf  in  regard  to  material  and 

, . ^  ^^^  disputed  facts.     It  was    shown  that    he 

bSityf 'intS?*'  ^^^  ^^  attorney  for  the  plaintiff,  and  as 
®^*  such    had    instituted    this    action.     On 

cross-examination,  he  was  asked  if  his  compensation  as 
such  attorney  depended  upon  the  recovery  in  the  case. 
An  objection  to  the  question,  made  by  the  plaintiff, 
was  sustained.  It  should  have  been  overruled.  It  is 
always  permissible  to  show  the  interest  of  a  witness  in 
the  event  of  the  suit,  in  order  that  due  weight  may  be 
given  to  his  testimony.  At  common  law  a  person  in- 
terested in  the  event  of  a  suit  was  not  a  competent 
witness  for  the  party  with  whom  he  was  interested, 
and,  when  the  interest  was  of  a  doubtful  nature,  it 
could  be  shown  as  going  to  his  credibility.  Cutter  v. 
Fanning,  2  Iowa,  582,  and  cases  therein  cited ;  1  Green- 
leaf  on  Evidence,  sees.  390,  392.  Section  3637  of  the 
Code  provides  that  ''Facts  which  have  heretofore  caused 
the  exclusion  of  testimony  may  still  be  shown  for  the 
purpose  of  lessening  its  credibility.^^  If  the  witness, 
in  consequence  of  an  agreement  or  other  cause,  did  not 
expect  compensation  for  his  services  unless  judgment 
were  rendered  against  the  defendant,  that  fact  might 
not  have  affected  his  testimony  in  any  respect;  but 
whether  it  did  or  not,  and  if  it  did,  to  what  extent. 
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were  questions  for  the  jury  to  determine,  and  for  that 
purpose  they  were  entitled  to  know  the  facts. 

IV.  A  witness  named  Parkhurst  testified  for  the 
defendant.  On  cross-examination,  he  stated  that,  on 
4, . .  evi-  the    morning     after    the    accident,    he 

dence.  walked  towards  town  with  one  Lushy, 

who  told  of  the  acccident,  and  said  he  was  there  and 
helped  the  plaintiff  out.  He  was  then  asked  this 
question.  *^Told  you  the  old  man  was  badly  hurt, 
didn't  her'*  and  against  the  objection  of  defendant 
was  permitted  to  answer  in  the  affirmative.  The 
plaintiff  claimed  and  the  defendant  denied,  that  he  had 
received  great  bodily  injuries  from  the  fall  into  the 
ditch.  The  evidence  in  question  related  to  that  issue, 
and  was  clearly  incompetent  and  should  have  been  ex- 
cluded. 

V.  Questions  are  discussed  in  regard  to  the  effect 
of  the  evidence,  the  negligence  of  the  plaintiff,  the 
charge  to  the  jury,  and  other  matters;  but  as  none  of 
them  may  arise  on  another  trial,  they  need  not  be 
further  considered. 

For  the  reasons  shown  the  judgment  of  the  district 

court  is  BEVERSED. 


-g^-^  Elizabeth  N.  Ditson,    Appellee,  v.  Jesse  Ditson, 
liLJ2  et  ah.  Appellants. 

85   3761  '        ^^ 

97    6l5| 

85  276    1.  Ante-Nuptial  Contracts:  construction:  bblkase  of  dower: 
10  499  A  widower  at  the  age  of  sixty-four  years,  having  four  son«  of  ages 

111   101 1  ranging  from  ten  to  eighteen  years,  and  owning  a  farm  and  con- 

85  276l  siderable  personal  property,  preceding  his  marriage  to  the  plain- 

-«?  J[-i  ^    entered   into    an    agreement   with   her,   whereby  he  was  to 

retain  full  control  of  his  estat^e,  both  real  and  personal,  and  the  plain- 
tiff was  to  receive  as  a  legacy  the  sum  of  one  thousand  dollars,  with 
the  addition  of  one  hundred  dollars  for  every  year  her  husband  lived 
after  the  period  of  eight  years  from  the  date  of  said  marriage.  The 
plaintiff  agreed  to  accept  the  sums  named  as  ''her  full  dower  in  the 
estate'' of  her  prospective  husband,  and  that  when  paid  the  same 
should  be  "in  full  for  services  rendered,  as  well  as  for  dower  in  said 


85    276 
115    620 


Digitized  by 


Google 


May  1892]  '     Ditson  v.  Ditson. 

estate/'  At  the  time  of  her  marriage  the  plaintiff  was  a 
teacher,  was  thirty-two  years  of  age,  and  owned  only  the  sum  < 
hundred  dollars^  and  a  few.  articles  of  personal  property  of 
valae.  At  the  time  of  his  death  her  husband  was  possessed  • 
sonal  property  valued  at  from  eighteen  to  twenty-five  thousan 
lars,  and  owned  a  farm  and  other  property.  The  plaintiff,  he 
accepted  the  sum  provided  for  in  the  above  contract  as  in  sett] 
of  her  interest  in  her  husband's  estate,  expressed  herself  as 
satisfied  therewith,  and  made  no  claim  to  any  further  interest  i 
estate  until  about  a  year  afterwards.  Held,  that  the  word  ''d 
as  used  in  the  above  contract  included  all  interest  of  the  plaii 
her  husband's  estate,  both  real  and  personal. 


2    :    :    BIGHT  TO  HOMESTEAD  AND  EXEMPT    PERSONAL 

ERTT.  At  the  time  of  her  acceptance  of  a  settlement  under  the 
contract  the  plaintiff,  in  consideration  of  one  dollar,  executed  i 
of  the  sons  of  her  husband  a  quitclaim  deed  to  all  of  the  decedent 
and  personal  property,  and  accepted  from  him  a  life  lease  of  said  < 
and  a  part  of  the  personalty.  Afterwards  the  plaintiff,  desiring  i 
render  the  said  lease,  an  agreement  was  made  whereby,  in  cont 
tion  of  the  cancellation  of  «aid  lease,  and  the  surrender  of  sa 
and  personal  property,  the  lessor  was  to  pay  her  the  interest  up< 
thousand  dollars  as  annuity.  Held,  that  the  plaintiff  was  est 
from  claiming  any  interest  in  the  exempt  personal  property 
husband's  estate,  and  that  her  acts  amounted  to  an  abandonn 
the  homestead. 

Appeal  from  Lee  District  Court. — HoK.  J.  M.  Gi 

Judge. 

Wednesday,  May  18, 1892. 

Action  in  equity  to  set  aside  a  deed,-  and  f 
distributive  share  of  the  property  of  Lyman  Dil 
deceased,  and  for  other  relief.  There  was  a  judgi 
and  decree  for  the  plaintifE,  from  which  the  defenc 
appeal. — Beversed. 

J.  D.  M.  Hamilton  and  A.  H,  Stutsman,  for  a] 
lants. 

Casey  &  Stewart  and  Joseph  M.  Beck,  for  app( 

KiNNE,  J. — In  1888,  Lyman  Ditson  died  inte 
in  Lee  county,  Iowa,  seized  in  fee  of  one  hundred 
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forty  acres  of  land.  The  plaintiflE  is  his  widow.  She 
avers  that,  as  such  widow,  she  is  entitled  to  the  posses- 
sion of  the  decedent's  homestead;  that  on  March  13, 
1888,  the  defendants,  through  their  agent,  Jesse  Ditson, 
procured  her  to  execute  a  quitclaim  deed,  conveying 
to  them  all  the  real  estate  above  mentioned;  that  said 
deed  was  procured  by  threats,  and  was  not  her  volun- 
tary act  and  deed;  that  she  was,  through  grief,  pros- 
trated, and  not  in  a  fit  mental  condition  to  transact  any 
business,  and  that  the  defendants  refused  her  the  privi- 
lege of  counseling  with  an  attorney;  that  the  convey- 
ance was  also  without  consideration,  and  is  void.  She 
asks  that  the  deed  be  set  aside,  and  that  she  be 
decreed  entitled  to  the  homestead  and  life  estate  in  said 
realty. 

The  defendants  deny  that  the  plaintiflE  is  entitled 
to  the  possession  of  the  homestead,  admit  the  execution 
of  the  deed  to  Jesse  Ditson,  deny  that  the  same  was 
procured  by  threats,  and  aver  that  she  executed  it 
freely,  voluntarily,  and  for  a  valid  consideration,  and 
that  she  was  in  condition  to  transact  business.  They 
deny  that  they  prevented  her  from  seeing  an  attorney. 
They  also  aver  that  Lyman  Ditson,  prior  to  his  mar- 
riage with  the  plaintiflf,  whose  maiden  name  was 
Elizabeth  Rogers,  on  October  13,  1873,  entered  into  an 
ante-nuptial  contract  whereby  all  property  questions 
were  settled  between  them,  and  providing  therein  that 
each  of  the  parties,  after  the  marriage  and  during  the  life- 
time of  both,  were  to  have  control  of  their  individual 
estate,  and  to  control,  sell,  and  dispose  of  it  as  each  might 
deem  proper,  also  providing  that  the  plaintiflf  should 
receive  a  legacy  out  of  his  (Lyman  Ditson's)  estate  of 
one  thousand  dollars,  with  the  addition  of  one  hundred 
dollars  each  year  after  eight  years  from  said  marriage 
(if  said  Ditson  be  then  living),  as  long  as  he  lived  after 
eight  years  from  said  marriage,  to  be  first  paid  out  of 
his  estate,  which  the  plaintiflE  accepted  in  full  as  her 
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dower  in  and  to  his  estate;  that  said  contract  was  c 
recorded ;  that,  in  accordance  with  the  terms  of  i 
contract,  the  defendants,  on  March  13,  1888,  settlec 
full  with  the  plaintiff  on  the  samCj  paying  her  sixt 
hundred  and  twenty-seven  dollars  and  eighty  cents, 
in  pursuance  thereof,  and  of  a  further  consideratioi 
one  dollar,  the  plaintiff  executed  to  Jesse  Ditson 
quitclaim  deed  to  all  of  the  decedent's  real  estate 
well  as  personalty;  that  on  March  13,  1888,  the  pli 
tiff  desiring  to  remain  upon  said  real  estate,  the  defe 
ant  executed  and  delivered  to  her  a  life  lease  of  the  i 
real  estate  and!  a  portion  of  the  personalty  for  the  t( 
of  her  natural  life,  on  consideration  that  she  pay  ta: 
keep  fences  and  improvements  in  repair,  and  ren 
the  widow  of  the  deceased,  and  occupy  the  premises 
a  home.  That  afterwards  the  plaintiff  desired  to  cai 
and  surrender  said  lease,  and  a  further  agreement 
entered  into  whereby  the  defendant  Jesse  Ditson  ( 
cuted  a  bond  to  her  to  pay  her  the  legal  rate  of  inte 
in  Kansas  on  one  thousand  dollars  as  an  annuity; 
that  in  consideration  for  the  surrender  of  said 
estate  and  personal  property,  leased  to  her  as  aforesj 
and  the  cancellation  of  record  thereof;  that  said  bon 
valid.  The  defendants,  Allen  Ditson,  Peter  Ditson  ; 
John  Ditson,  answering  for  themselves,  say  that  J^ 
Ditson  now  owns  all  the  interest  in  the  real  estate  i 
personalty. 

The  plaintiff  filed  an  amendment  averring  that 
deceased,  at  the  time  of  his  death,  possessed  eight 
thousand  dollars  in  personal  property,  and  that  she 
a  widow,  was  entitled  to  one-third  thereof  as  her 
tributive  share,  and  states  that  all  of  said  perso 
property  has  been  converted  by  the  defendants  to  tl 
own  use ;  that'  she  was  induced  to  execute  the  deed 
threats,  undue  influence  and  fraud.  Replying  to 
defendant's  answer,  the  plaintiff  admits  the  execut 
of  the  ante-nuptial  contract;  denies  its  legal  effect 
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claimed  by  the  defendants ;  claims  that  under  it  she 
became  entitled  upon  the  death  of  her  husband  to  one- 
third  of  the  personalty,  that,  the  defendants  having 
converted  it,  she  claims  a  lien  for  it  upon  the  real  estate. 
She  admits  that  the  defendants  paid  her  one  thou- 
sand, six  hundred  and  twenty-seven  dollars  and  eighty 
C3nts  under  said  contract,  but  denies  a  settlement  in 
fall  thereunder,  and  says  said  payment  was  simply  in 
lieu  of  her  distributive  share  in  the  realty  of  the 
deceased ;  admits  the  execution  of  the  quitclaim  deed 
and  lease,  and  avers  that  they  were  procured  by  fraud, 
undue  influence  and  intimidation  of  fhe  defendants; 
admits  the  cancellation  of  the  lease  and  the  execution 
of  the  bond,  but  avers  she  never  accepted  the  bond.  In 
an  answer  to  the  plaintiff's  amendment  to  her  petition, 
the  defendants  say  they  deny  each  allegation  therein. 
The  district  court  set  aside  the  deed,  lease  and  bond; 
found  plaintiff  entitled  to  a  homestead  right,  to  five 
hundred  dollars  for  exempt  personal  property,  and  to 
her  distributive  share  of  the  dece&sed's  personal  prop- 
erty; and  made  the  aggregate  sum,  viz:  five  thousand, 
six  hundred  and  thirty-nine  dollars  and  twenty-two 
cents,  a  lien  upon  the  real  estate,  and  ordered  execu- 
tion to  issue.     The  defendants  appeal. 

I.  This  appeal  raises  for  our  consideration  the  plain- 
tiff's right  to  recover  her  distributive  share  of  the  per- 
1.  AifTB-NOPTiAL    sonal  property  of  Lyman  Ditson ;  her  right 

contracts:  .  t  •  ii       i 

construction:    to  rccovcr,  occupy,  and  enioy  the  home- 

releaseof  dew-  '  ^'^  ''    "^ 

«•  stead,  and  her  right  to  recover  for  personal 

property  exempt  from  execution.  It  is  clear  that  the 
plaintiff's  rights  largely  depend  on  the  construction 
which  may  be  given  to  the  ante-nuptial  contract.  The 
following  is  the  material  part  of  it. 

*  'That,  upon  the  marriage  of  said  parties,  said  Eliza- 
beth Rogers  is  to  have  full  control  and  management  of  all 
the  property  belonging  to  her  at  the  time  of  said  marriage, 
said  Ditson  to  have  full  control  of  his  estate,  both  real 
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and  personal,  to  sell,  convey  and  dispose  of  the  same  as  to 
him  may  seem  proper  during  his  life,  and  neither  party 
will  be  bound  for  the  payment  of  the  debts  or  the  con- 
tracts of  the  other,  except  those  for  the  general  use  of 
the  family,  for  which  said  Ditson  shall  be  liable,  and 
in  consideration  of  the  performance  of  the  duties,  as  the 
wife  of  said  Ditson  by  said  Elizabeth  Rogers,  during  his 
life,  she  will  be  entitled  to  receive  as  a  legacy  the  sum 
of  one  thousand  ($1,000)  dollars,  with  the  addition  of 
one  hundred  ($100)  dollars  each  year  after  eight  years 
from  said  marriage  (if  said  Lyman  Ditson  be  then 
living),  as  long  as  he  lives  after  said  eight  years  from 
said  marriage,  to  be  first  paid  out  of  said  Ditson^s 
estate  after  his  death,  which  the  said  Elizabeth  Rogers 
agrees  to  accept  as  her  full  dower  in  the  estate  of  said 
Ditson,  which,  when  paid,  shall  be  in  full  for  ser- 
vices rendered,  as  well  as  for  dower  in  said  estate.  All 
other  relations  and  obligations  existing  between  said 
Ditson  and  said  Elizabeth  Rogers,  as  husband  and 
wife,  shall  be  as  the  law  provides.  This  contract  to 
take  effect  and  be  in  force  from  and  after  the  marriage 
of  said  parties  to  each  other.  ^' 

The  defendants  contend  that  under  this  contract 
the  plaintiff  is  barred  from  all  interest  in  Lyman  Ditson's 
estate,  real  or  personal,  except  the  legacy  provided  for 
therein.  The  plaintiff,  on  the  other  hand,  insists  that 
the  word  * 'dower,''  used  therein,  indicates  that  the 
plaintiff  simply  surrendered  her  right  to  an  interest  in 
the  lands  of  her  husband  after  his  death.  It  is  claimed 
that  because  the  estate  of  * 'dower"  is  abolished  in  this 
state,  and  the  widow's  interest  in  the  real  estate'of  her 
deceased  husband  is  called  her  ''distributive share, 'Hhat 
that  was  evidence  that  the  parties  had  not  used  the  word 
with  reference  to  an  interest  in  real  estate  alone.  Code, 
sections  2440, 2441 .  We  think  this  contention  is  entitled 
to  but  little  weight.  It  will  be  observed  that  the  word 
^ 'dower/'  as  applied  to  the  share  of  the  widow  in  her 


Digitized  by 


Google 


282       '  DiTSON  V.  DiTSON.  [85  Iowa 

deceased  husband's  real  estate,  was  dropped  from  the 
statute  September  1,  1873,  and  there  w$is  substituted  in 
lieu  of  it  the  provision  for  her  distributive  share  in  the 
lands  of  the  estate.  The  contract  in  controversy  was 
made  October  13,  1873,  but  a  few  days  after  this  change 
in  thQ  statute.  It  cannot  be  successfully  claimed  that 
in  this  brief  period  the  word  "dower' ^  had  acquired 
any  other  meaning,  in  a  popular  sense,  than  it  had 
previously,  and  certainly,  in  a  legal  sense,  it  had  never 
had  reference  to  anything  except  an  interest  in  real 
estate.  Black,  Law  Dictionary,  p.  393;  5  American 
and  English  Encyclopedia  of  Law,  p.  884;  Webster's 
Dictionary,  tit.  *'Dower.''  In  referring  to  the  abolition 
of  the  use  of  the  word  '^dower,"  the  court  in  Mock  v. 
Watson  J  41  Iowa,  244,  says:  "Whatever  efEect  the 
legislation  abolishing  the  estate  may  have  had  upon 
the  interpretation  of  the  difEerent  provisions  relating 
thereto,  it  is  quite  cei-jtain  that  the  use  of  the  word  will 
not  be  dispensed  with."  Since  the  enactment  of  the 
present  statute,  this  court  has  often  used  the  word 
"dower"  to  designate  the  interest  which  the  law  gives 
the  widow  in  the  lands  of  her  deceased  husband. 
Eausch  V.  Moore,  48  Iowa,  611 ;  Mock  v.  Watson,  41 
Iowa,  241 ;  Daugherty  v.  Daugherty,  69  Iowa,  677;  Foley 
V.  Kane,  53  Iowa,  64;  Parker  v.  Small,  55  Iowa,  733; 
Kendall  v.  Kendall,  42  Iowa,  464;  Dunlap  v.  Thomas, 
69  Iowa,  358;  Craig  v.  Conover,  80  Iowa,  358;  Steel  v. 
Bank,  79  Iowa,  347 ;  Gilman  v.  Sheets,  78  Iowa,  500,  and 
many  other  cases. 

It  is  said  in  Field  v.  Schricher,  14  Iowa,  122: 
"And  while  it  is  true,  as  claimed  by  the  appellants, 
that,  in  construing  a  paper,  we  are  to  look  to  the  paper 
itself,  and  cannot  look  to  surrounding  circumstances, 
to  make  that  uncertain  which  is  plain,  it  is  equally  true 
that  what  a  contract  means  is  a  question  of  law;  that 
in  giving  it  a  construction  the  first  point  is  to  ascertain 
what  the  parties  meant.     *    *    ♦    The  subject-matter 
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of  the  contract  is  to  be  fully  considered.  Equa 
important  is  it  to  know  the  situation  of  the  parties  a 
of  the  property,  as  also  the  purpose  of  the  parties 
making  the  contract,  for  the  purppse  and  intenti 
will  be  carried  into  eflEect,  so  far  as  the  rules  of  h 
guage  and  law  will  permit. '^  Jacobs  v.  Jacobs, 
Iowa,  605.  So,  too,  the  interpretation  placed  up 
the  contract  by  the  parties  thereto  must  be  consider 
McDaniels  v.  Whitney,  38  Iowa,  70.  In  Corbett 
Berryhill,  29  Iowa,  160,  it  is  said  that  the  intention 
th^  parties  as  to  the  true  interpretation  of  the  contn 
will  be  followed  unless  violence  is  thereby  done  to  t 
rules  of  language  or  of  law,  and  such  intention  ^'ra 
be  ascertained  by  evidence  of  extrinsic  circumstanc 
which  surround  the  transaction . ' '  Conwell  v .  Humphn 
9Ind.  135;  McCraney's  ExW  v.  Griffin,  13  Iowa,  31 
KarmulUr  v.  Krotz,  18  Iowa,  352 ;  Brovm  v.  Slater, 
Conn.  192;  Fowle  v.  Bigelow,  10  Mass.  379;  2  Pars 
on  Contracts  pp.  631-633.  And  it  is  held,  in  consti 
ing  this  class  of  contracts,  the  true  intent  of  the  part 
will  be  carried  out  literally,  regardless  of  the  strici 
technical  meanings  of  the  words  used.  14  Americ 
and  English  Encyclopedia  of  Law,  p.  550.  In  Bro\ 
V.  Bansey,  74  Ga.  210,  the  court  announced  the  n 
that  such  contracts  are  to  be  liberally  construed 
carry  into  eflEect  the  intention  of  the  parties,  and 
want  or  form  of  technical  expression  will  invalids 
them ;  that  the  intention  of  the  parties  is  the  cardii 
rule  of  construction ;  that  attendant  and  surroundi 
circumstances  may  always  be  resorted  to,  and  proof 
local  usage  or  understanding  of  words  is  held  adm 
sible  to  arrive  at  the  meaning  of  the  parties. 

Applying  these  rules  of  law  to  the  contract  in  cc 
troversy,  we  hold  that  the  legacy  provided  for  t 
plaintiff  therein  was  intended  to  cover  all  her  inters 
in  the  decedent's  estate,  both  real  and  personal.  I 
us  look  at  the  circumstances  surrounding  the  executi 
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of  this  contract.  The  deceased  was  at  that  time  sixty- 
four  years  old.  He  had  four  sons,  aged  from  ten  to 
eighteen  years.  He  was  the  owner  of  a  large  farm, 
unincumbered.  He  must  have  had  a  large  amount  of 
personal  property,  as  fifteen  years  later,  at  his  death, 
he  had  personalty  variously  estimated  at  from  eighteen 
thousand  to  twenty-five  thousand  dollars,  still  had  one 
hundred  and  thirty-eight  and  one-half  a<5res  of  land, 
two  town  lots,  and  in  the  mean  time  had  advanced -to 
his  sons  who  had  left  home  over  seventeen  thousand 
dollars.  All  this  property  he  accumulated  from  his 
farming  operations,  which  of  itself  is  evidence  of  his 
frugality  and  prudence.  In  this  condition  in  life,  he 
looks  about  for  a  second  wife.  He  knew  the  plaintiflE. 
She  had  been  for  years  a  school  teacher,  and  resided  in 
an  adjoining  village.  She  was  thirty-two  years  old, 
and  evidently  a  woman  of  more  than  average  intelli- 
gence. She  had  one  hundred  dollars  in  cash,  and  a 
few  articles  of  property  of  little  value.  It  could  not, 
from  the  nature  of  things,  be  expected  that  the  plaintiflE 
could  render  much  assistance  to.  the  deceased  in  making 
further  accumulation  of  property.  It  was  natural  that 
the  deceased,  having  reared  a  family,  all  of  whom 
would  soon  be  able  to  do  for  themselves,  should  want 
to  preserv^e  the  most  of  his  estate  for  the  benefit  of 
those  who  had  helped  to  accumulate  it.  It  is  manifest 
from  the  wording  of  the  contract  itself  that  the 
deceased  intended  to  retain  control  over  all  of  his 
property.  He  reserved  the  right  to  sell,  convey,  and 
dispose  of  the  same  as  he  saw  fit  during  his  lifetime. 
These  provisions  retaining  in  himself,  by  clear  and 
explicit  language,  this  right  of  control  and  disposition 
*'of  his  estate,  both  real  and  personal,"  during  his 
lifetime,  shortly  precede  the  claim  in  controversy.  He 
clearly  had  in  mind  then  both  his  real  and  personal 
estate.  He  was  speaking  of  all  his  property.  Then, 
after  providing  the  legacy  for  the  pMntiff ,  the  contract 
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says:  ''Which  the  said  Elizabeth  Rogers  agrees  to 
accept  as  her  full  dower  in  the  estate  of  said  Ditson, 
which,  when  paid,  shall  be  in  full  for  services  rendered, 
as  well  as  for  dower  in  said  estate.^ ^  If,  however,  the 
decedent  only  meant  by  the  use  of  the  word  ''dower'' 
to  include  real  estate,  why  did  he  add  the  words,  "in 
the  estate,''  and  "in  said  estate?"  Clearly,  under  the 
construction  contended  for  bj  the  plaintiff,  such  words 
were  unnecessary,  and  added  nothing  to  the  contract. 
We  must,  if  possible,  give  effect  to  all  the  language 
used  in  the  contract.  It  must  be  presumed,  unless 
there  is  something  to  show  to  the  contrary,  that  the 
decedent  had  some  intention  in  the  use  of  these  words, 
as  well  as  in  the  use  of  the  word  "dower."  To  give 
them  any  vitality  and  effect,  they  must  be  held  to 
modify  the  usual  meaning  of  the  word  "dower,"  or 
rather  to  give  it  a  more  extended  meaning, — ^to  apply 
it  to  all  his  estate,  real  and  personal.  Bear  in  mind 
that  but  a  few  lines  above  he  had  been  speaking  of 
"his  estate,  both  real  and  personal."  In  fact,  nowhere 
in  this  contract  has  he  spoken  of  his  real  property 
except  in  connection  with  his  personalty.  Under  the 
wording  of  the  contract,  and  in  view  of  all  the  sur- 
rounding circumstances,  and  the  object  he  was  seeking 
to  accomplish,  it  seems^to  us  but  reasonable  to  say 
that  the  word  "dower,"  as  used  in  said  contract,  in 
connection  with  the  other  language  used^  was  by  the 
parties  intended  to  cover  all  of  the  decedent's  estate, 
of  whatever  character.  To  so  hold  works  no  violence 
to  the  intention  of  the  parties,  as  evidenced  from  other 
parts  of  said  contract.  Under  preceding  provisions, 
already  noticed,  the  deceased  might  have  disposed  of 
aU  of  his  property,  both  real  and  personal,  while  he 
lived.  He  might  have  sold  it  or  have  disposed  of  it 
by  will.  Taking  this  contract,  and  considering  it 
from  every  standpoint,  it  seems  that  the  intent  and 
meaning  of  it  was  to  provide  for  a  legacy  to  his  wife 
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^hich  should  cover  all  interest  she  was  to  have  in  his 
state.  It  will  not  do  to  put  the  narrow  and  technical 
onstruction  on  the  word  ^^dower"  in  view  of  the  other 
mguage  used,  and  the  manifest  intent  of  the  parties. 
Again,  we  have  seen  that  the  construction  put 
pon  the  contract  by  the  plaintiff  must  have  some 
eight  if  there  be  any  doubt  as  to  the  meaning  of  it. 
'he  plaintiff,  after  her  husband's  death,  had  a  settle- 
lent  under  the  contract  with  the  defendants.  The 
reat  preponderance  of  the  evidence  shows  that  when 
he  was  paid  the  sum  due  thereunder,  and  the  life  lease 
xecuted  to  her  of  the  home  farm,  she  expressed  herself 
s  satisfied,  and  said  it  was  more  than  she  had  expected; 
lat  she  had  Jesse  fix  it  up  just  to  suit  her.  It  appears 
com  her  conduct  then,  as  well  as  some  time  after- 
wards, that  the  claims  she  now  makes  were  not  thought 
f  by  her  at  the  settlement  and  that  she  then  thought 
he  had  received  more  even  than  she  was  legally  entitled 
).  These  matters  are  only  material  as  they  tend  to 
tiow  the  plaintiff's  construction  of  the  contract,  and 
ence  the  intention  of  the  parties  at  the  time  it  was 
secuted.  Not  until  about  a  year  after  the  settlement 
id  she  change  her  mind.  The  case  of  Mahaffy  v. 
fahaffy,  61  Iowa,  679,  and  63  Iowa,  55,  is  relied  upon 
y  the  plaintiff,  with  much  confidence,  as  decisive  of 
le  questions  involved,  arising  out  of  the  construction 
f  the  ante-nuptial  contract.  We  cannot  reach  the  con- 
lusion  that  it  should  have  that  effect.  In  that  case 
le  contract  was  materially  different  from  that  in  the 
ise  at  bar.  In  the  Mahaffy  Case  the  meaning  of  the 
ord  ''dower,''  as  used  in  the  contract,  was  rendered 
?rtain  by  the  other  words  used,  "or  right  of  inheri- 
ince,"  and  the  fact  that  the  right  of  the  wife  to  an  allow- 
Qce,  and  to  occupy  the  homestead,  not  having  been 
squired  by  her  ''inheritance,"  renders  it  certain  that 
le  contract  could  not  have  been  intended  by  the  par- 
es to  have  included  an  allowance  for  support,  or  the 
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right  to  .  occupy  and  possess  the  homestead  after  th< 

husband's  death. 

II.  The  conclusion  we  have  reached  precludes  an] 

recovery  by  the  plaintiflE  in  this  case.     While  we  ar< 

content  to  rest  the  result  on  the  construe 

'  right  to  home-  tiou   wc  havo  givcu  to  the  ante-nuptia 

stead  and   ex-  ^  *■ 

pfoperS^^^^  contract,  we  may  say  there  are,  to  oui 
minds,  othef  reasons  which  at  least  bai 
some  of  the  plaintiff's  claims.  It  is  contended  by  th( 
learned  counsel  for  the  plaintiff  that  she  simply  leasee 
from  Jesse  Ditson  the  homestead  and  the  persona 
property,  and  she  had  a  right  to  hold  the  former  anc 
so  much  of  the  latter  as  she  would  have  been  entitlec 
to  hold  as  exempt  from  execution,  without  any  lease: 
that  there  was  no  sufficient  consideration  for  the  quit 
claim  deed  to  the  homestead ;  and  that  when  the  lease 
was  canceled  the  parties  were  put  back  where  thej 
started.  We  know  of  no  rule  of  law  that  would  pre 
vent  the  plaintiff  from  recognizing  Jesse  Ditson  as  hei 
landlord,  receiving  a  lease  from  him,  and  afterwards 
canceling  the  lease,  and  for  a  consideration  making 
him  a  deed  to  the  premises.  This  is  what  she  did.  Ir 
the  case  of  Mack,  Executor,  v.  HeisSj  90  Mo.  578 
3  S.  W.  Rep.  80,  where  there  had  been  an  ante-nuptia 
contract,  and  after  the  death  of  the  husband  the  wife 
without  any  consideration,  executed  a  deed  to  the 
executor,  releasing  all  her  right,  title,  and  interest  ir 
the  decedent's  estate,  and  all  demands  against  the 
estate,  it  was  held,  that  it  passed  the  right  of  home- 
stead. In  that  case  the  court  said:  ''Nor  is  it  mate- 
rial, as  we  think,  that  she  had  not  agreed  in  the 
ante-nuptial  contract  to  release  the  homestead  right,  oi 
that  she  was  under  no  obligations  to  do  so,  to  entitle 
her  to  the  payment  of  such  sum  out  of  her  husband's 
estate.  The  vital  question  is,  has  she  parted  with  thai 
right  under  the  said  deed?  ♦  ♦  ♦  Until  the  deed  is 
assailed  or  impeached  or  avoided  for  fraud,  mistake,  oi 
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'easons,  which  was  not  sought  to  be  don^  in  this 
it  must,  we  think,  be  held  eflfectual  to  pass  the 
In  the  case  at  bar,  the  plaintiff  entered  into  a 
3t  with  the  defendants  whereby  she  leased  the 
nt's  land  and  the  personal  property.  She  thereby 
ized  that  she  had  no  legal  right  to  the  use  or 
ncy  of  the  homestead.  She  voluntarily  parted 
,  as  well  as  with  the  exempt  personalty.  She 
y  the  terms  of  the  lease  itself,  conceded  the 
;hip  of  all  the  personal  property  thus  leased  to 
he  defendants.  Then  at  her  instance  the  lease 
inceled.  She  abandoned  the  homestead,  and 
3d  to  some  extent  the  benefit  of  other  provisions 
were  made  for  her.  She  then  deeded  the  land 
e  Ditson.  Surely,  after  doing  all  this,  she  could 
10  interest  in  the  exempt  personalty,  nor  the 
3  use  or  occupy  the  homestead.  We  need  not 
thorities  to  show  that,  by  abandonment  of  the 
;ead,  it  ceases  to  have  that  character,  and  that 
its  in  and  to  it  as  a  homestead  are  forfeited, 
ought  a  suit  to  have  her  distributive  share  in 
sband's  estate  admeasured  to  her,  which  of  itself 
•ong  evidence  of  an  abandonment  of  her  home- 
ight. 

[.  It  is  contended  that  the  deed  executed  by  the 
I  was  procured  by  threats,  undue  influence  and 
and  that,  by  the  same  means,  she  was  induced 
)  the  property ;  that  she  was  not  in  a  proper  mental 
on  to  do  business ;  that  the  defendants  prevented 
m  seeing  an  attorney ;  that  the  said  instruments 
iiconscionable.  We  cannot  review  the  evidence 
J  to  these  matters.  It  is  voluminous.  It  is 
tit  to  say  that  it  does  not  in  any  way  sustain  the 
Ts  contention.  There  is  no  question  in  our 
that  she  knew  just  what  she  was  doing  when 
tcuted  these  instruments ;  that  she  was  satisfied 
tiat  she  had  done  until  long  afterwards,   when 
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she  concluded  she  had  not  been  generously  dealt  with. 
We  may  say  that  while  we  think  these  children  could 
well  have  afforded  to  be  generous,  as  well  as  just,  in 
dealing  with  the  plaintiff,  yet  it  is  not  within  our  power 
to  change  or  set  aside  contracts  made  by  parties  pos- 
sessing the  ability  and  knowledge  to  protect  them- 
selves, when  no  fraud  or  undue  influence  has  been 
practiced  upon  them.  She  knew  what  she  was  getting, 
and,  if  she  made  a  mistake,  she  must  abide  by  the 
consequences. 

Several  other  questions  are  raised  by  the  defend- 
ants, but  as  what  we  have  said  will,  in  any  event, 
^dispose  of  the  case,  we  need  not  consider  them.  The 
judgment  of  the  district  court  is  revereed,  and  judg- 
ment will  be  rendered  in  this  court  for  the  defendants, 
and  against  the  plaintiff  for  costs.    Reversed. 


L*  D.  Frost,  Appellee,  v.  Geo.  S.  Rainbow,  Sheriff, 
et  al.j  Appellants. 

L  Homestead:  xztknt:  town  plat.  A  ten  acre  traot  of  land, 
fonning  a  part  of  a  tract  of  twenty-two  acres  designated  upon  the 
plat  of  an  addition  to  an  incorporated  town  as  an  "ont-lot/'  and  not 
■nbdiyided  into  lots,  streets  and  alleys,  as  for  town  purposes,  as  are 
other  portions  of  the  plat,  is  not  a  part  of  a  town  plat  within  the 
meaning  of  section  1996  of  the  Code,  limiting  the  extent  of  land 
that  may  be  held  as  a  homestead  to  one-half  acre  if  within  a  town 
plat,  although  snch  tract  lie  within  the  corporate  limits  of  the  town. 

Appeal  from  Shelby  District  Otwr*— Hon.  N.  W.  Maot, 

Judge. 

Wednesday,  May  18, 1892. 

Action  in  equity  to  restrain  the  sale  of  certain  land 
claimed  by  the  plaintiff  as  a  homestead.  There  was  a 
hearing  on  the  merits,  and  a  decree  in  favor  of  the 
plaintiff.    The  defendants  appeal. — Affirmed. 

Vol.  85-19 
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Smith  (&  Cullison  and  Foss  d  Sttuirty  for  appellants. 
Byers  (&  Lockwood,  for  appellee. 

Robinson,  C.  J. — In  the  year  1859,  James  M. 
Long,  who  then  owned  the  northwest  quarter  of  section 
18,  in  township  79  north,  of  range  38  west,  caused  to 
be  platted  thereon  what  is  known  as  Long's  Addition  to 
Harlan. '^  At  that  time  Harlan  was  an  unincorporated 
town.  Nearly  all  the  land  included  in  the  plat  was 
subdivided  into  streets,  alleys,  blocks,  and  lots.  The 
sj:reets  were  sixty-six  feet  in  width,  excepting  two, 
which  were  eighty  feet.  Most  of  the  blocks  were 
subdivided  into  twelve  lots,  each  of  which  is  about 
forty-four  by  one  hundred  and  twenty  feet  in  size. 
Three  of  the  blocks  surrounded  by  such  lots  were  not 
subdivided,  but  whether  they  were  designed  for  public 
use  as  parks  is  not  shown.  On  the  west  side,  of  the 
quarter  section,  commencing  at  the  north  boundary  line, 
was  a  strip  of  land  seven  hundred  and  forty-five  feet 
wide  at  the  north  end,  and  eleven  narrower  at  the  south 
end,  containing  twenty  two  acres,  not  subdivided, 
which  was  marked  /'Outlot  Oue,"  and  named  ^'Lillie 
Park.''  South  of  this  tract  of  land  was  another, 
containing  about  five  acres,  marked  ^'Outlot  Two." 
South  of  that  lot  was  a  street,  which  was  the  north 
boundary  of  two  blocks,  one  of  which  was  subdivided 
into  lots.  South  of  these  two  blocks  was  a  street,  and 
south  of  that  a  tract  marked  ^'Outlot  Three,''  contain- 
ing about  five  acres.  South  of  outlot  three  was  outlot 
four,  of  about  the  same  size.  Lillie  Park  and  all  the 
outlots  south  of  it  were  bounded  on  the  east  by  Second 
avenue,  but  there  was  no  streets  north  or  west  of  any 
of  them,  excepting  the  two  streets  north  and  south  of 
the  blocks  which  were  between  outlots  two  and  three. 
In  the  year  1869  the  north  ten  acres  of  Lillie  Park, 
constituting  the  land  in  controversy,  was  conveyed  by 
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Long  to  the  plaintiflE.  In  the  year  1879,  on  the  petition 
of  the  plaintiff  and  others,  the  town  of  Harlan, 
including  Long's  addition,  was  incorporated.  The 
plaintiff  is  a  married  man,  the  head  of  a  family,  and 
has  occupied  the  tract  in  controversy  as  a  place  of 
residence  for  himself  and  family,  at  least  since  the 
year  1877.  The  plaintiff  became  indebted  to  the 
defendants  Sarah  I.  Stutsman  and  Harl,  Hass  &  Co.  in 
the  years  1884  and  1888.  Judgments  in  their  favor 
have  been  rendered  on  the  indebtedness,  and  executions 
have  been  placed  in  the  hands  of  the  defendant  sheriff 
for  service,  and  levied  upon  the  land  in  question.  It 
is  alleged  in  the  answers,  although  not  proven,  that 
the  plaintiff  and  his  wife  have  been  requested,  since 
the  executions  were  levied,  to  select  and  plat  their 
homestead;  that  they  failed  to  do  so;  and  that  it  has 
been  done  by  the  sheriff.  It  is  also  claimed  by  the 
appellant  in  argument  that  the  value  of  the  tract 
platted  by  the  sheriff  exceeds  five  hundred  dollars. 
As  none  of  these  claims  are  denied  by  the  appellee  in 
argument,  but  inferentially  admitted,  they  may  be 
taken  as  true  for  the  purposes  of  this  appeal. 

It  is  agreed  by  the  parties  that  the  only  question 
to  be  determined  is  whether  the  ten-acre  tract  in  con- 
troversy is  so  included  within  the  town  plat  of  Harlan 
as  to  be  exempt  to  the  plaintiff  as  a  homestead.  If  it 
is  so  exempt,  the  decree  of  the  district  court  should  be 
affirmed.  Sections  1988  ^nd  1996  of  the  Code  are  as 
follows : 

**1988.  Where  there  is  no  special  declaration  of 
the  statute  to  the  contrary,  the  homestead  of  everj- 
family,  whether  owned  by  the  husband  or  wife,  is  I 

exempt  from  judicial  sale.'' 

**1996.  If  within  a  town  plat,  it  must  not  exceed 
one-half  an  acre  in  extent ;  and  if  not  within  a  town 
plat,  it  must  not  embrace  in  the  aggregate  more  than 
forty  acres.     But  if,  when  thus  limited,  in  either  case 
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value  is  less  than  five  hundred  dollars,  it  may  be 
arged  till  its  value  reaches  that  amount.'' 

In  Finley  v.  Dietrick,  12  Iowa,  518,  it  was  said 
t  a  town  plat  ^'is  a  tract  of  land  laid  out  into  lots, 
jets,  and  alleys,  duly  platted  and  recorded."  In 
Daniel  v.  Mace,  47  Iowa,  510,  it  was  said  that  a  town 
t,  within  the  miBaning  of  the  statute,  did  not  mean 
iply  the  territory  of  a  town,  but  ^'a  subdivision  of 
d  into  lots,  streets,  and  alleys,  marked  upon  the 
th,  and  represented  upon  paper."  It  is  said  that 
ag  platted  the  entire  quarter  section  of  land,  and 
t  Lillie  park  constituted  a  lot  within  his  plat.     We 

of  the  opinion,  however,  that  a  lot,  within  the 
aning  of  the  definition  given,  is  a  tract  of  land 
igned  for  use  for  town  purposes,  as  it  is  described 
ihe  plat,  and  not  one  which  is  reserved  for  further 
►division.  In  this  case  the  plat  indicates  that  the 
d  in  question  was  a  part  of  a  large  tract,  which,  for 
ae  reason  not  disclosed,  was  not  subdivided  as  were 
er  portions  of  the  addition,  and  yet  was  not  designed 
be  used  as  it  was  left  for  town  purposes.  Although 
7SS  named  a  park,  it  does  not  appear  to  have  been 
licated  to  any  public  use.  It  was  of  unusual  size, 
ch  larger  than  any  of  the  regular  blocks  of  the  plat, 
J  on  the  border  of  the  town,  and  accessible  only  on 
)  side.  The  name  given  to  it,  *' Out-lot  One,"  in 
mony  with  the  designations  of  other  tracts  some- 
at  similarly  situated,  is  some  indication  that  it  was 
3nded  to  be  distinguished  from  the  regularly  platted 
tion  of  the  addition.  These  facts  tend  strongly  to 
•w  that  Lillie  park  was  reserved  for  further  subdi- 
on,  or  for  other  than  town  purposes,  and  therefore 
t  it  is  not  within  the  town  plat  of  Harlan,  within 

meaning  of  section  1996  of  the  Code.  We  con- 
ie  that  plaintiff  is  entitled  to  hold  as  a  homestead 
entire  tract  in  controversy. 

The  decree  of  the  district  court  is  affirmed. 
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In  the  Matteb  op  the  Estate  op  Sabah  Gt.  Dav 
POBT,  deceased,  L.  M.  Fisheb,  et  al.,  Claimants, 
Appellants. 

Estates  of  Decedents :  allowance  of  claims:  order  set  asidi 
MOTION  OP  HEIR:  Where  within  a  few  days  after  an  order  of  c 
allowing  a  claim  against  an  estate,  and  at  the  same  term  of  court, 
who  was  entitled  to  a  distributive  share  in  said  estate,  filed  a  mc 
to  set  aside  said  order  alleging  that  said  allowance  was  proc 
through  fraud,  and  setting  up  facts  showing  a  good  defense  to  i 
claim;  held,  that  the  order  of  allowance  was  properly  set  aside. 

Appeal    from    Scott   District     Court. — Hon.    0. 
Watebman,  Judge. 

Wednesday,  May  18,  1892. 

This  appeal  is  by  the  claimants  from  an  order  s 
taining  a  motion  of  Naomi  and  Kitty  Davenport,  he 
at-law  of  Sarah  Ot.  Davenport,  deceased,  to  set  asid 
former  order  establishing  and  allowing  certain  clai 
against  the  estate  of  Sarah  d.  Davenport,  and  sett 
the  same  down  for  further  hearing  upon  their  mer 
Sarah  Gt.  Davenport  was  guardian  of  her  son,  Geo 
A.  Davenport,  an  insane  person,  now  deceased. 
D.  Snyder  was  appointed  administrator  of  both  estal 
and  iii  February,  1889,  filed  claims  against  the  est 
of  Sarah  Gt.  Davenport,  and  in  favor  of  the  estate 
George  A.  Davenport,  claiming  twenty-seven  hund 
and  sixty-seven  dollars  and  fourteen  cents  on  accoi 
of  moneys  received  by  Mrs.  Davenport  as  guardii 
also  claims  for  four  hundred  dollars,  and  for  thii 
nine  hundred  and  thirty-three  dollars  and  ninety-^ 
cents,  as  due  to  L.  M.  Fisher  and  L.  C.  Dessaint,  be 
claims  allowed  against  the  estate  of  George  A.  Dav 
port,  deceased.  Mr.  Snyder  being  administrator 
both  estates,  W.  C.  Putnam  was  appointed  special 
ministrator  in  the  estate  of  Mrs.  Davenport,  and 
such  allowed  said  claims,  the  record  whereof  was 
proved  by  the  district  court  February  12,  1889.    I 
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ays  thereafter,  and  during  the  same  term  of 
to-wit:  February  23,  1889,  Naomi  Davenport, 
t-law  of  Sarah  G.  Davenport,  filed  her  motion, 
verified,  to  set  aside  the  order  allowing  said 
I.  Thereafter  Kittie  Davenport,  another  heir-at- 
said  Sarah  G.  Davenport,  joined  in  the  motion 
le  amendment  thereto.  The  motion  and  amend- 
show  that,  if  established,  it  would  be  a  valid 
;e  to  the  claims,  and  alleges  that  the  allowance 
f  was  procured  by  fraud  and  collusion  between 
.  Snyder,  administrator,  and  W.  C.  Putnam, 
1  administrator.  The  appellants  filed  exee^tions 
I  motion,  which  were  overruled,  and  the  ruling  is 
ed  as  error.  Thereafter  M.  D.  Snyder,  as  ad- 
;rator  of  the  estate  of  Sarah  G.  Davenport,  filed 
swer  to  said  motion,  denying  that  the  allowance 
i  claims  was  fraudulently  procured,  and  alleging 
ler  adjudication,  whereby  said  Naomi  and  Kittie 
iport  are  estopped  from  claiming  the  relief  asked, 
the  motion  certain  affidavits  and  counter  affidavits 
submitted,  and  upon  these  the  court  found  that 
was  a  just  and  full  defense  to  said  claims  set 
^^and  that  the  persons  interested  in  said  estates 
I  have  an  opportunity  to  establish  the  same  if 
that,  according  to  the  showing  made,  said  claim 
rongfuUy  allowed  by  the  court."  It  was  ordered 
Ijudged  that  the  allowance  be  set  aside,  ''and  the 
:  of  the  proof  of  said  claims,  and  each  of  them,  is 
ued  for  further  hearing  on  their  respective 
."  From  this  order  and  judgments  the  claim- 
i.  M.  Fisher,  L.  C.  Dessaint,  and  M.  D.  Snyder, 
istrator,  appeal. — Affirmed. 

avison  d  LanCy  for  appellants. 

'einz  (&  Hirschl  and  Bills  d  Haas,  for  appellees. 

IVEN,  J. — The  contention  of  appellants  is  that 
urt  erred  in  setting  aside  the  order  allowing  and 
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establishing  the  claims  in  question.  It  is  urged  in 
argument  that  the  appellees  have  no  right  to  question 
those  allowances  by  an  application  for  a  read  judication 
thereof.  McLeary  v.  Doravij  79  Iowa,  210,  is  relied 
upon.  That  case  is  widely  different  in  its  facts  from 
the  one  under  consideration.  There  the  only  reason 
assigned  by  the  heirs  for  a  further  hearing  on  the 
claim  was  that  it  had  not  been  filed  and  proven  within 
the  time  allowed  by  law.  No  other  defense  was  shown 
against  the  claim.  In  the  order  allowing  the  claim  the 
court  expressly  found  ^'that  there  are  good  and  suf- 
ficient equitable  grounds  shown  by  the  plaintiff  why 
said  claim  was  not  proved  within  one  year  from  the 
appointment  of  said  administrator,^'  and  therefore,  as 
authorized  by  statute,  allowed  the  same.  Code,  sec. 
2421.  It  was  not  alleged  that  the  allowance  was 
fraudulently  granted  or  procured.  It  appears  in  this 
case  that,  if  these  claims  are  to  be  paid  out  of  the 
estate,  the  appellees  will  be  required  to  refund  seventy- 
five  hundred  dollars  paid  to  them,  and  will  be  directly 
affected  in  the  distributive  share  of  their  mother's 
estate.  They  filed  this  motion  at  the  same  term,  and 
within  a  few  days  after  the  order  of  allowance  which 
they  seek  to  set  aside,  and  show  in  their  motion  and 
affidavits  facts  which,  if  established,  constitute  a  valid 
defense  to  each  of  these  claims.  They  show  in  evi- 
dence circumstances  tending  to  sustain  that  charge  and 
the  defenses  which  they  set  up  to  the  claims.  It 
surely  cannot  be  said  that  upon  such  a  showing  these 
heirs  are  not  entitled  to  relief.  In  McLeary  v.  Doran^ 
supra  J  in  speaking  x>f  section  2474  of  the  Code,  it  is  said: 
*'No  authority  is  found  therein  for  a  proceeding  to  vacate 
an  order  of  the  court  allowing  a  claim  upon  a  hearing, 
unless  it  be  made  to  appear  that  there  was  fraud  or 
collusion  between  the  administrator  and  the  claimant." 
While  it  is  true  that  the  heirs  are  not  required  to  be 
made  parties  to  proceedings  for  the  approval  or  disap- 
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k  is  certainly  true  that  where  they 
le  result,  as  these  appellees  have, 
he  administrator  is  failing  or  has^ 
J  valid  defenses,  the  heirs  shall 
ene  and  make  such  defenses, 
ntend  in  argument  that  the  ap- 
om  claiming  this  relief  by  reason 
on,  the  record  of  which  is  set  out 
appellees  deny  that  any  part  of 
i  in  evidence,  and  we  have  be- 
10  wing  that  it  was  not  introduced 
e  on  the  hearing  of  the  case, 
consider  this  point  in  the  appel- 
hout  expressing  any  view  as  to  the 
),  we  announce  as  our  conclusion 
r  in  the  order  of  the  district  court 
)r  order  establishing  these  claims, 
ims  down    for   further  hearing. 


pellants,  v.  Chase  &  Worden, 
%l.j  Appellees. 

t  of  Creditors:  powers  of  assignee: 
it  of  a  portion  only  of  a  debtor's  property, 
ooounts,  for  the  benefit  of  his  creditors,  and 
distribution  of  the  proceeds  thereof  among 
but  containing  no  authority  to  compromise 
I,  nor  providing  for  notice  to  creditors,  nor 
claims  should  be  filed  with  the  assignee,  is 

District  Court. — Hon.  John  W. 
iKVEY,  Judge. 

DAY,  May  18,  1892. 

aintiffs  from  an  order  discharging 
facts  appear  in  the  opinion. — 
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hereto  attached  as  Exhibit  D.  Sixth.  The  plaintiff's 
claim  has  never  been  filed  with  the  assignee.  The 
claim  of  Irwin,  Phillips  &  Co.  was  filed,  but  same  was 
withdrawn ;  and  it  is  agreed  that  said  filing  shall  not  be 
taken  into  consideration  in  the  decision  of  the  cause. 
Seventh.  It  is  the  purpose  and  intention  of  the  parties 
to  so  submit  this  case  that  the  question  to  be  passed 
upon  shall  be  whether  or  not  the  assignment  in  question 
is  on  its  face  a  valid  assignment.'^ 

I.  We  do  not  understand  the  appellants  to  ques- 
tion the  right  of  debtors  to  make  a  partial  assignment 
for  the  benefit  of  all  or  any  of  their  creditors.  Such  a 
right  is  recognized  at  common  law,  and  there  is  noth- 
ing in  our  statutes  taking  away  that  right.  The  pro- 
vision of  our  statute  as  to  general  assignments  for  the 
benefit  of  creditors  does  not  apply  to  such  assignments 
as  this.  See  Lampson  v.  Arnold^  19  Iowa,  480.  The 
appellants'  contentions  are  that  the  court  may  neither 
add  to  nor  take  from  this  instrument,  and  that,  taken 
as  it  is,  it  is  void  because  by  its  terms  it  hinders, 
delays  and  prefers  creditors.  It  is  contended  that  the 
power  to  collect,  given  to  the  garnishee,  confers  no 
authority  to  compromise  or  settle  adverse  claims,  but 
simply  to  receive  payment,  by  reason  of  which  the 
creditors  may  be  prejudiced  by  delay  or  otherwise. 
Numerous  cases  cited  show  that  agents  or  attorneys 
having  only  authority  to  receive  payment  cannot  com- 
promise. In  Meyer  v.  Farmers^  and  Traders^  Bank,  77 
Iowa,  388,  the  bank  held  an  assignment  of  the  policy 
of  insurance,  on  which  a  lo^s  had  occurred,  with 
authority  to  collect  and  apply  the  proceeds  in  payment 
of  a  debt  due  to  it,  and  then  other  debts.  It  was  held 
that  the  bank  had  authority  to  settle  the  claim  on  the 
policy.  By  this  assignment  the  assignee  was 'more 
than  a  mere  agent  to  collect.  He  was  a  trustee,  and, 
if  necessary  to  the  execution  of  the  trust  for  the  benefit 
of  the  creditors,  could  apply  to  the  court  for  authority 
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to  compromise  claims,  or  to  do  any  other  act  that  was 
necessary  to  a  prompt  execution  of  the  trust. 

A  further  contention  is  that  the  provision  in  the 
assignment  to  pay  the  creditors  pro  rata,  in  proportion 
to  their  respective  claims  which  may  be  filed  with  him, 
without  any  provision  for  notice  or  time  within  which 
claims  should  be  filed,  renders  the  instrument  void.  No 
notice  being  provided,  or  time  fixed,  the  trustee  would 
be  held  to  reasonable  notice,  and  to  make  distribution 
within  a  reasonable  time,  and  upon  application  of  cred- 
itors the  court  would  not  only  compel  distribution 
within  a  reasonable  time,  but  would  order  it  withheld 
until  a  reasonable  time  for  presenting  claims  had 
elapsed.  The  case  of  Van  Winkle  v.  Fence  Co.,  56 
Iowa,  245,  is  quite  similar  in  its  facts  to  this  case,  and 
directly  in  point.  In  that  the  defendant  had  assigned 
and  delivered  to  the  garnishee  notes  and  accounts  of 
the  nominal  value  of  three  thousand  dollars,  in  trust  for 
certain  creditors  named,  with  instructions  to  collect  the 
notes,  and  apply  the  money  pro  rata  after  deducting  a 
reasonable  amount  as  compensation  for  collecting.  It 
is  said:  ** These  notes  were  devoted  to  the  payment  of 
certain  creditors  of  the  principal  defendant.  There 
was  nothing  illegal  or  improper  in  the  transaction.  It 
was  not  competent  for  the  court  to  defeat  the  arrange- 
ment. To  the  complaint  that  this  assignment  does  not 
provide  for  notice  to  the  creditors,  nor  fix  a  time  within 
which  collection  and  distribution  must  be  made,  we 
refer  to  Meeker  v.  Sanders,  6  Iowa,  67,  where  in  speak- 
ing of  an  assignment  the  court  used  the  following  lan- 
guage: ** Where  the  intention  of  the  grantor  can  be 
ascertained  with  reasonable  certainty  the  want  of  min- 
ute accuracy  of  language,  and  the  disregard  of  the 
usual  forms,  should  not  render  the  instrument  void. 
Nor  is  the  fact  that  the  deed  contains  no  schedule  of  the 
debts  intended  to  be  secured,  that  no  inventory  is  given 
of  the  property  conveyed,  that  the  rights  of  the  credi- 
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are  not  distinctly  defined,  and  that  no  specific 
jtions  are  given  to  the  trustee  as  to  the  tim^  within 
jh  the  property  is  to  be  converted  into  money, — 
hese  things,  though  they  in  some  sense  constitute 
bjection  to  the  deed,  are  not  sufficient  to  justify  us 
aiding  it,  on  that  account,  void/^ 
Our  conclusion  is  that  the  judgment  of  the  district 
t  should  be  affirmed. 


HERiNE  L.  Johns,  et  al,j  Appellants,  v.  Margaret 
M.  Warren,  etal,j  Appellees. 

ic  Lands :  iciLiT ART  land  warrants:  power  of  attorney:  yalid- 
nr.  Under  the  provisions  of  section  4  of  the  act  of  congress  of 
eptember  28,  1850,  providing  that  all  sales,  letters  of  attorney,  or 
bher  instruments  of  writing  affecting  the  title  or  claim  to  any  mili- 
\xy  land  warrant  or  certificate  issued  under  the  provisions  of  said 
ot,  if  made  or  executed  prior  to  such  issue,  should  be  null  and  void, 
letter  of  attorney  giving  power  to  the  attorney  therein  appointed  to 
rant,  bargain  and  sell  certain  lands  that  should  thereafter  be  located 
Qder  a  warrant  accompanying  said  power,  and  which  had  been  issued 
>  the  warrantee  under  the  above  act,  is  void,  and  the  title  to  lands 
»cated  under  such  power  is  vested  in  the  warrantee. 

^al  from  Black  Hawk  District  Court. — Hon.  0,  F. 
Couch,  Judge. 

Thursday,  May  19,  1892. 

The  plaintiflEs  claim  to  be  the  absolute  owners  of 
aorthwest  quarter  of  the  southwest  quarter  of  sec- 
7,  township  87,  range  14,  Black  Hawk  county, 
I,  and  asked  to  be  quieted  in  their  title  as  against 
lefendants.  The  defendants,  Patrick  Murphy  and 
.  Henderson,  answered,  denying  that  the  plaintiflEs 
;he  owners  of  the  land,  and  alleged  that  the  defend- 
Murphy,  is  the  owner  thereof,  and  asked  that  he 
uieted  in  his  title  as  against  the  plaintiflEs.  Other 
)S  joined  are  merely  incident  to  this  one  of  title, 
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ation  of  the  above  sum  paid  to  me,  I  hereby  fur- 
covenant  for  myself,  my  heirs  and  assigns,  with 

,  his  heirs  and  assigns,   that  I  will  execute, 

[>t  expense,  all  other  deeds  necessary  to  perfect  the 
to  said  land  herein  conveyed,  whenever  I  am  called 

so  to  do.     Witness  my  hand  and  seal,  this  twenty- 
day  of  October  J  in  the  year  one  thousand  eight  hun- 
and  fifty-one. 
'(Signed)  J.  W.  Ringbose, 

^^ Attest:      '  M.  M.  Ringbose/*     [seal.] 
The  instrument  is  upon   a  printed  blank.     It  is 
n  by  the  attesting  witness  that  the  words  here 
aring  in  italics  and  the  signaturp  are  in  the  hand- 
ng  of  John  W.  Ringrose.    The  instrument  appears 
^ve  beer,  duly  acknowledged  by  John  W.  Ringrose 
•e  a  notary  public  in  the  city  of  Baltimore.     John 
Morrison,  the  guardian,  came  to  Iowa  with  the  land 
ant  and  located  the  same  upon  the  land  in  ques- 
receiving  a  certificate  as  follows : 
*Militaiy  Bounty  Land  Act  of  September  28, 1850. 
''Registeb's  Office,  Dubuque,  1 
' 'November  7,  1855.         J 
•^Military  land  warrant  No.  757,  in  the  name  of 

W.  Ringrose,  has  this  day  been  located  by  John 
lingrose  upon  the  northwest  quarter  of  southwest 
ter  of  section  twenty-seven,  in  township  eighty- 
i  north,  of  range  fourteen  west,  subject  to  any  pre- 
ion  claim  which  may  be  filed  for  such  land  within 

days  from  this  date.     Contents  of  tract  located, 

acres. 

'(Signed)  Geobge  W.  Henby, 

' 'Register. '^ 
Thereafter  said  administrator  and  guardian  caused 
lank  in  the  instrument  to  be  filled  with  the  name 
obert  Morrison  as  attorney-in-fact  for  John  W. 
rose,  and  on  August  8, 1856,  said  Robert  Morrison 
ited  and  acknowledged  as  such  attorney-in-fact  a 
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deed  to  the  land  in  question  to  the  heirs  of  Jo 
Favorite,  naming  them.  Subsequently  five  ( 
heirs  conveyed  to  the  other  heir,  John  L.  F^ 
who,  on  June  23,  1868,  conveyed  to  T.  B.  Jol 
whom  this  action  was  commenced.  Mr.  Johns 
died  pending  the  action,  his  widow  and  heirs  we 
stituted  as  plaintiflEs.  The  defendant,  Patrick  M 
claims  title  under  quitclaim  deeds  from  the  h 
John  W.  Ringrose  to  James  L.  Henderson  an 
from  Henderson  to  him. 

I.  The  appellants  maintain  that  the  instrume 
cuted  by  Mr.  Ringrose  is  not  a  mere  power  of  ai 
to  sell  and  convey  for  him,  but  that  ^4n  further 
eration  of  the  above  sum  paid  to  me''  he  sc 
warrant,  and  authorized  the  attorney  to  conv 
land  located  under  it  to  the  purchaser.  Assum 
the  purpose  of  the  inquiry  that  this  is  the  corre 
struction,  we  inquire  whether  the  instrument  ij 
The  act  of  congress  of  September  28,  1850, 
which  this  warrant  No.  757  was  issued,  contai 
provision: 

''Sec.  4.  .That  all  sales,  mortgages,  let1 
attorney,  or  other  instruments  of  writing  going  t 
the  title  or  claim  to  any  warrant  or  certificate  isj 
to  be  issued,  or  any  land  granted  or  to  be  gi 
under  the  provisions  of  this  act,  made  or  execute 
to  the  issue,  shall  be  null  and  void  to  all  inteu 
purposes  whatsoever ;  nor  shall  such  certificate  o 
rant,  or  the  land  obtained  thereby,  be  in  an] 
aflEected  by  or  charged  with  or  subject  to  the  pt 
of  any  debt  or  claim  incurred  by  such  officer  or 
prior  to  the  issuing  of  the  patent ;  *  *  *  anc 
the  location  being  made  as  aforesaid,  the  secretar 
cause  a  patent  to  be  transmitted  to  the  warrantee 

It  was  uniformly  held  under  this  act  that  wi 
issued  thereunder  could  only  be  located  in  the  nam< 
warrantee.    Lester  Land  Laws,  pp.  584,  587,  61 
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t  M.  R^y  Co.  V.  Clingmanj  43  Iowa,  310,  this  court 
agnized  these  warrants  as  not  assignable.  By  the  act 
larch  22, 1852,  all  waiTants  for  military  bounty  land 
valid  location  of  the  same  were  made  assignable 

deed  or  instruments  in  writing  made  and  executed 
r  the  taking  effect  of  this  act.^^  Section  2436, 
ised  Statutes  United  States,  as  enacted  in  1878, 
:es  all  instruments  in  writing  ''going  to  affect  the 

or  claim  to  any  warrant  issued  or  to  be  issued,  or 
land  granted  or  to  be  granted,  under  the  provisions 
his  chapter,  made  or  executed  prior  to  the  issue  of 
1  warrant,  shall  be  null  and  void."  It  will  be 
jrved  that  neither  this  secfion  nor  the  act  of  1852 
3  in  force  at  the  tim^  the  instrument  under  consid- 
ion  was  executed.  The  validity  of  this  instrument 
t  therefore  be  determined  by  the  act  of  1850  alone, 
as  not  executed  prior  to  the  issuing  of  the  warrant, 
,  if  controlled  by  section  2436,  would  be  valid;  but 
as  executed  prior  to  the  issue  of  the  certificate  of 
tion  and  patent  under  which  the  appellants  claim, 
is  therefore  null  and  void.  Section  2436  is  expressly 
ted  to  instruments  made  or  executed  prior  to  the 
B  of  the  warrant,  but  section  4  of  the  act  of  1850  is 
so  limited;  it  is  as  to  instruments  ''executed  prior 
he  issue."  Referring  to  the  language  preceding, 
\ee  that  it  was  a  warrant  or  a  certificate  for  the  land 
ited  that  was  to  be  issued.     The  department  held 

all  assignments  of  land  warrants  issued  under  the 
of  September  28,  1850,  made  prior  to  the  act  of 
ch  22,  1852,  were  invalid.  Lester,  Land  Laws,  p. 
Our  conclusion  is  that  the  instrument  executed 
tfr.  Ringrose  on  Octobei  21,  1851,  whether  consid- 
L  as  an  assignment  or  a  power  of  attorney,  is  null 
void,  and  did  not,  therefore,  divest  him  of  title  in 
warrant  No.  757,  or  the  land  upon  which  it  was 
ted,  nor  confer  power  upon  another  to  do  so.  As 
ippellants'  title  rests  upon  the  validity  of  this  instru- 
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ment,  the  views  expressed  fully  dispose  of  the  ( 
we  do  not  therefore  notice  other  questions  disc 
to  their  title.     The  appellee,  having  acquired 
of  Mr.  Ringrose  that  descended  to  his  heirs,  is 
to  be  quieted  therein  as  against  the  plaintiffs. 
The  judgment  and  decree  of  the  district 

AFFIBMED. 


Heney  Ague,  Appellant,  v.  Jacob    T.    SBr 

Appellee. 

1.  Hifirhways:  conditional  grant:  breachi  damage 
action  against  a  road  supervisor  for- damages  for  obstracti 
way,  and  a  passage  under  a  bridge  over  snch  way,  tl 
alleged  in  his  petition,  that  a  public  highway  through  the 
land  was  granted  to  the  county  upon  condition  that  the  eoi 
construct  and  keep  in  repair  the  highway  therein  mentioi 
ing  a  bridge  upon  the  same,  constructed  in  such  a  manner 
the  grantor  and  his  succcQsors  to  attach  fences  to  said  bri 
allow  free  passage  thereunder  to  the  grantor  and  his  sue 
their  stock,  the  purpose  being  to  prevent  the  obstruct 
natural  drainage  of  a  part  of  the  plaintiff's  farm,  and  to  < 
necessity  of  said  grantor  constructing  gates  or  t^u*s,.and 
his  stock  from  one  part  of  his  farm  to  the  other  for  wat 
pursuance  of  said  grant  a  road  and  bridge  were  conf 
therein  provided,  and  used  by  the  public  and  said  gram 
successor  for  ovep  thirty  years,  and  had  been  kept  in  re 
county  until,  after  said  period,  said  bridge  was  carried 
freshet;  that  the  defendant  had  begun  to  fill  up  and  ob 
waterway  and  passageway  under  said  bridge,  and  in  pun 
wilful  and  malicious  intent  to  greatly  damage  the  plaintiff' 
had  constructed  said  bridge  in  such  a  manner  as  to  fill  up  a 
said  passageway  by  sinking  said  bridge,  and  filling  in  ear 
top  of  it,  to  the  damage  of  the  plaintiff.  Held,  upon  demi 
plaintiff's  petition,  that  the  facts  pleaded  showed  an  u 
with  the  plaintiff's  right  to  attach  his  fence  to  the  bridge 
as  it  formerly  existed. 

2.   :    EASEMENT:     STATUTE  OP  FRAUDS.     While  the    efl 

rights  alleged  in  said  petition  to  have  been  reserved  by  the 
fiaid  highway  was  to  create  an  easement  upon  said  land,  ^ 
interest  in  lands  within  the  statute  of  frauds,  held,  that  th 
been  a  part  performance  of  the  conditions  of  said  grant  b 
Btruetion  and  maintenance  of  said  road  and  bridge  by  t 
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the  case  was  within  the  exceptions  to  the  statute  provided  for  in 
sections  3663  to  3665  of  the  Code,  and  said  conditions  might  be  proved 
by  parol. 

:  ^:  NOTICE.    Possession  and  actual  user  bj  said  grantor 

and  his  successors  of  the  rights  claimed  to  have  been  reserved  in  said 
grant  for  over  thirty  years,  if  not  notice  to  the  defendant  of  the 
plaintiff's  rights  in  the  premises,  were  at  least  sufficient  to  put  him 
upon  inquiry. 

:     :     BREACH    BY    ROAD     SUPERVISOR:      DAHAOSS.      The 

defendant  having  undertaken  to  rebuild  the  bridge  in  question,  it  is 
to  be  presumed  that  it  was  such  a  bridge  as  was  within  his  jurisdic- 
tion, and  hence  is  liable  to  the  plaintiff  in  damages  for  the  failure  to 
erect  such  a  bridge  as  would  conform  to  the  conditions  of  said  grant. 

:  :  :  .    The  county  having  accepted  said 

grant  with  the  conditions  named,  it  could  not  afterwards  erect  a 
bridge  not  in  conformity  with  said  conditions. 

peal  from    Cedar   District    Court. — Hon.    J.    H, 
Pbeston,  Judge. 

Thursday,  May  19, 1892. 

Appeal  from  a  judgment  sustaining  a  demurrer  to 
I  plaintiflE's  petition. — Reversed. 

Isaac  Landt  and  Wheeler  Moffit,  for  appellant, 
Bobert  G.  CousinSy  for  appellee. 

KiNNE,  J. — The  plaintiflE  in  his  petition  alleges 
ownership  of  certain  land  in  Cedar  county,  Iowa, 
at  in  September,  1858,  one  Sem  Simmons  was  then 
)  owner  of  said  land,  and  the  person  from  whom  the 
AntiflE  purchased.  That  at  said  time  said  Simmons 
mted  to  Cedar  county  the  right  to  a  public  highway 
•ough  and  across  a  portion  of  said  land.  That  said 
mted  road  separated  a  portion  of  the  plaintiflE  ^s  farm 
im  another  portion  of  said  farm  and  buildings 
jreon.  That  said  grant  was  made  upon  the  express 
adition  that  the  grantee  should  construct  and  keep 
repair  the  highway  therein  mentioned,  including  a 
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igeway,  thereby  preventing  a  free  flow  of  water, 
iepriving  the  plaintiff  of  the  use  of  said  passage- 

and  the  right  to  attach  his  fences  to  said  bridge, 
the  defendant,  in  pursuance  of  a  willful  and 
nous  intent  to  greatly  damage  the  plaintiff's 
arty,  did  willfully,  maliciously,  and  negligently 
I  and  construct  said  bridge  in  such  a  manner  as  to 
p  and  obstruct  said  passageway  by  sinking  down 
bridge,  and  filling  dirt,  earth,  and  other  material 

the  top  of  it,  to  the  damage  of  the  plaintiff,  and 
said  acts  are  willful,  and  without  warrant  of  law 
e  performance  of  his  duties  as  such  road  supervisor, 
ages  are  prayed  for.  In  response  to  a  motion  for 
3re  specific  statement,  the  plaintiff  amended  his 
ion  attaching  the  record  entry  of  the  county  judge 
ing  to  the  said  grant;  and  alleging  that  all  the 
)ment  not  shown  therein,  and  which  is  set  out  in 
riginal  petition,  was  verbal,  and  was,  by  accident 
mistake,  not  put  in  writing  and  made  a  part  of 
record. 

The  defendant  demurs  to  the  petition  as  amended: 
i.  Because  it  shows  on  its  face,  by  the  record  set 
that  the  only  right  reserved  to  the  plaintiff's 
tors  was  *'to  attach  a  fence  to  the  bridge,  which 

necessarily  be  built  across  Rock  Run  before  said 
could  be  made  passable,"  and  it  is  not  shown  that 
iefendant  has  interfered  with  said  right,  or  with 
plaintiff's  attaching  his  fence  to  any  bridge. 
id.  The  petition  shows  on  its  face  that  all  other 
Bd  conditions  upon  which  said  grant  is  alleged  to 
been  made  were  verbal,  and  made  more  than  one 

prior  to  the  commencement  of  this  action,  and 
for  the  creation  of  an  interest  in  realty,  to-wit:  a 
anent  cattle  way  across  the  land  granted  by 
Qons  for  highway  purposes.  Third.  That  the 
idant  is  the  road  supervisor  of  the  road  and  district 
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referred  to,  and  as  such  had  supervision  of  said  roj 
and  bridge  at  the  time  complained  of,  and  had  reco 
notice  of  said  grant,  but  no  notice  of  any  condition 
reservations  not  of  record.  Fourth.  Petition  shows  ] 
damage  to  the  plaintiff,  except  alleged  damages  f 
absence  of  a  cattle  way,  for  which  the  defendant  is  n 
liable,  and  is  not  liable  for  constracting  whatever  kij 
of  a  bridge  he  in  his  discretion  saw  fit.  This  demurr 
was  sustained.  The  plaintiflE  stood  thereon,  and  jud 
ment  was  rendered  against  him  for  costs,  and  1 
appeals. 

I.  We  think  the  petition  shows  that  the  defendai 
has  by  his  acts  interfered  with  the  plaintiflE's  right 
1.  Highways:  ^ttach  his  fcuce  to  tho  bridge.  Thc  pel 
mnt"b?eich:  ^^^^  avors  that  the  defendant  not  on 
aamaires.  declared  his  intention  of  filling  up  tl 
passageway,  and  of  depriving  the  plaintiff  of  the  rig 
to  attach  his  fences  to  t;he  bridge,  but  also  avers  th 
the  defendant  did,  in  pursuance  of  a  willful  and  ma" 
cious  intent  to  damage  the  plaintiff's  property,  co; 
struct  said  bridge  in  such  a  manner  as  to  fill  up  ar 
obstruct  the  passageway  by  sinking  down  the  bridg 
and  putting  earth  on  top  of  it,  to*  the  plaintiff 
damage.  True,  it  is  not  in  so  many  words  said  th 
the  plaintiff  could  not  attach  his  fence  to  the  ne 
bridge,  but,  taking  the  pleading  as  a  whole,  we  thii 
it  fairly  appears  that  such  is  the  force  and  effect  of  tl 
allegation  made.  The  petition  virtually  charges  thi 
the  object  and  purpose  of  attaching  the  fences  to  tl 
bridge  was  for  the  purpose  of  an  under  crossing,  thi 
the  plaintiff's  stock  might  also  water  in  the  run.  Ae 
if  it  be  true,  as  charged,  that  the  defendant  obstructc 
said  passageway  under  the  bridge  by  lowering  it,  an 
covering  it  with  earth,  it  is  clear  that  the  plaintiff 
right  of  attaching  his  fence  to  the  bridge,  as  it  fo; 
merly  existed,  was  infringed  upon  by  the  defendant. 
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II.  It  is  insisted  that  all  the  other  alleged  condi- 
tions of  the  grant  rest  in  parol,  and  are  for  the  creation 

or  transfer  of  an  interest  in  lands,  and 
'  i^ntf^ute  hence  are  within  the  statute  of  frauds. 
^"^  *'  The  interest  carried  by  so  much  of  the 
grant  as  is  in  parol  cannot  be  construed  to  confer  a 
license  merely  to  the  county,  because  that  right  is 
always  confined  to  the  original  parties  to  it ;  nor  does 
the  authority  to  act  under  a  license  confer  any  interest 
in  the  land  itself.  6  American  and  English  Encyclo- 
pedia of  Law,  pp.  141, 142.  It  is  clear  that  the  interest 
conveyed  by  this  grant  created  an  easement, — an 
interest  in  real  estate  such  as  is  within  the  statute  of 
frauds, — unless  it  shall  be  found  to  come  within  some 
of  the  exceptions  thereto.  Code,  sees.  3663-3665.  It 
is  contended  that  this  case  is  within  the  statutory  excep- 
tions, in  that  there  has  been  a  part  performance.  It  is 
alleged  that  the  grant  was  accepted  by  the  county  with 
all  the  conditions,  and  that  the  county  thereunder  at 
once  constructed  the  road  and  bridge,  and  kept  it  up 
until  1890.  The  demurrer  admits  these  facts,  and 
they  are  sufficient,  if  true,  to  show  that  the  county 
entered  into  po^ession  of  the  right  granted  in  accord- 
ance with  all  the  conditions  of  the  grant.  It  is  too 
late  now,  after  such  taking  possession,  occupancy,  and 
continuous  user  of  the  easement  granted  for  more  than 
thirty  years,  to  question  the  fact  of  part  performance. 
Hughes  V.  Lindsey,  31  Iowa,  329;  Chamberlinv.  Bob- 
ertson,  Id.  408;  Anderson  v.  Simpson,  21  Iowa,  399; 
Bohinson  v.  Thrailkill,  110  Ind.  117;  10  N.  E.  Rep. 
647. 

III.  It  is  contended  that  the  defendant  had  no 
notice  of  the  plaintiflE's  reserved  rights  under  the  grant 
,  . .        other  than  that  conferred  by  the  record. 

notice.  j^  ^j  ^Q  remembered  that  none  of  the 

reservations  made  by  the  plaintiff's  grantor  appeared 
of  record,  except  the  right  to  attach  the  fence  to  the 
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was  of  that  character,  nor  that  he  had  at  his  disposal 
funds  with  which  to  erect  such  a  bridge  as  was  con- 
templated by  this  grant,  and  the  conditions  thereto 
annexed,  and  hence  he  should  not  be  held  liable.  If 
this  was  not  such  a  bridge  as  he  was  in  duty  bound  to 
rebuild,  then  he  should  not  have  undertaken  to  build 
it,  for  that  duty  devolved  upon  the  county.  Having 
rebuilt  it,  the  presumption  is  that  it  was  such  a  bridge 
as  was  within  his  jurisdiction ;  and.  hence  he  is  charge- 
able with  notice  of  the  plaintiflE's  rights,  and  liable  to 
him  in  damages,  if  any,  sustained  by  reason  of  failing 
to  erect  such  a  bridge  as  would  conform  to  the  terms  of 
the  grant  and  its  conditions. 

V.  It  is  claimed  by  the  appellee  that  the  county 
did  not  agree  on  its  part  to  maintain  said  bridge,  and 
5^ . .        hence  the  plaintiff's  only  remedy  would 

'  •  be  a  forfeiture.  This  is  an  action  for 
damages.  It  is  alleged  that  the  county  did  in  fact 
accept  the  grant  with  the  conditions,  and  it  is  certain 
that  the  county  could  not,  after  so  doing,  erect  another 
bridge,  not  at  all  conforming  to  the  terms  and  condi- 
tions of  the  grant,  nor  would  the  defendant  have  a 
right  so  to  do.  We  have  not  deemed  it  necessary  to 
discuss  the  question  of  adverse  possession,  but  it  will 
be  observed  that  section  2033  of  the  Code  does  not 
apply  in  a  case  like  this,  where  the  easement  was 
acquired  long  prior  to  its  adoption.  Code,  sec.  2036. 
The  judgment  of  the  district  court  will  be  kevebsed. 


Peter  Kiene,  Jr.,  Appellant,  v.  Emilie Gmehle,  et  a?., 

Appellees. 

Wills:  construction:  estate  for  life:  rule  in  Shelley's  case. 
Where  a  will  devised  to  a  daughter  of  the  testator  his  whole  estate 
''for  and  during  her  lifetime,  to  have  and  to  enjoy  the  rents,  issues  and 
profits  and  income  of  the  whole  of  said  estate,  real  and  personal,  to 
her  separate  use  and  benefit  for  and  during  the  term  of  her  natural 
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lifetime,  and  on  her  demi«e  the  said  estate"  to  descend  and  ''vest 
such   heirs  of  her  body  begotten,   in  fee  simple/'   held,  that 
daughter  took  an  estate  for  life,  and  that  the  rule  in  Shelley^  s  o 
was  not  applicable. 

Appeal  from  Dubuque  District  Court. — Hon.   D.  J 
LiNEHAN,  Judge. 

Thubsday,  May  19,  1892. 

Action  in  equity  to  forclose  two  mortgages  on  a 
tain  real  estate  given  by  the  defendants  Emilie  Gmel 
and  Q-ottfried  Gmehle,  her  husband.  Frederick  Ma 
Gmehle,  a  minor,  being  made  a  defendant,  as  claimi: 
an  interest  in  the  mortgaged  property,  answered 
his  guardian  ad  litems  claiming  to  be  the  owner  of  sc 
real  estate  under  the  will  of  his  grand-father,  Jacob 
Mack,  deceased,  subject  only  to  the  life  estate  of  1 
mother,  the  defendant  Emilie  Gmehle,  and  setting  o 
said  will.  The  plaintiff  demurred  to  the  answer,  ^^ai 
as  grounds  of  demurrer  states  that  the  said  will 
pleaded  gave  the  said  Emilie  Gmehle  an  absolute  esta 
in  fee  simple  in  the  mortgaged  property,  and  the  sa 
Frederick  Mack  Gmehle  took  no  interest  in  the  same 
This  demurrer  being  overruled,  and  the  plaint 
refusing  to  further  plead,  his  petition  was  dismissed 
to  the  defendant  Frederick  Mack  Gmehle.  The  plai 
tiff  appeals. — Affirmed. 

Alphons  Matthews  and  Powers  <&  Lacy^  for  app< 
lants. 

Henry  Michel j  for  appellee. 

Given,  J. — Jacob  F.   and  Maria  Mack,  husba] 
and  wife,  being  seized  of  separate  estates,  joined 
executing  their  last  will  and  testament,  as  follows: 

^'We,  Jacob  F.  Mack  and  Maria  Mack,  of  the  ci 
of  Dubuque,  in  the  county  of  Dubuque  and  state 


Digitized  by 


Google 


314  KiENE  V.  Gmehle.  •  [85  Iowa 

Iowa,   being   seized    of   separate   estates,   and  being 
mutually  desirous  of  providing  for  the  disposal  of  the 
same  in  the  event  of  our  decease,  and  to  provide  for 
the  control  and  enjoyment  of  the  same  during  the  life- 
time of  the  survivor  of  us,  and  being  of  sound  and 
disposing  mind,  do  hereby  make  and  declare  this  to  be 
our  last  will  and  testament  of  each  of  us,  the  same  as  if 
separately  written  for  each.     First.    After  first  paying 
the  debts  which  may  exist  against  the  first  decedent, 
including   funeral  expenses  and  of  last  sickness,  the 
estate  of  such  decedent,  both  real  and  personal,  shall 
descend  to  and  vest  in  the  survivor,  to  have  and  to  hold 
the  same  for  life,  and  to  have  and  enjoy  the  rents^ 
issues  and  income  thereof  for  and  during  the  lifetime 
of  such  survivor,  to  his  or  her  own  use.     Second.     On 
the  demise  of  the  survivor,  the  whole  of  the  estate  of 
both  of  said  parties,  after  paying  the  debts  which  may 
then  exist  against  the    last   decedent,   and  including 
funeral  expenses  and  the  last  sickness  of  such  decedent, 
out  of  the  separate  estate  of  such    decedent,    shall 
descend  to  and  vest  in  Emilie,  the  daughter  of  these 
testators,  for  and  during  her  lifetime,  to  have  and  to 
enjoy  the  rents,  issues,  and  profits  and  income  cf  the 
whole  of  said  estate,  real  and  personal,  to  her  separate 
use  and  benefit  for  and  during  the  term  of  her  natural 
lifetime,  and  on  her  demise  the  said  estate,  both  real 
and  personal,  shall  descend  to  and  vest  in  such  heirs  of 
her  body  begotten,  in  fee  simple.     Third.    In  case  our 
said  daughter,  Emilie,  shall  die  leaving  neither  of  us 
surviving  her,  and  without  heirs  of  her  body  begotten, 
or  in  case  she  shall  survive  the  survivor  of  us,  and  shall 
die  upon  entering  upon  the  enjoyment  of  said  estate  for 
life,  as  before  provided,  without  leaving  any  such  heirs 
of  her  body  begotten  as  aforesaid,  then  on  her  demise 
said  estate  shall  descend  to  and  vest  in  equal  parts  to 
the  heirs-at-law  of  said  testators,  the  one  equal  half  of 
said  estate  to  the  heirs-at-law  of  each  of  said  testators 
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in  fee  simple.  Fourth.  We,  the  said  testators,  do 
hereby  grant,  devise»  and  bequeath  such  estates  as  we 
may  die  seized  of,  both  real  and  personal,  to  the  per- 
sons named  and  designated  in  this  will,  and  in  accord- 
ance with  the  foregoing  and  preceding  terms  and  con- 
ditions for  descent  thereof.  Fifth.  In  casQ  our  said 
daughter,  Emilie,  shall  survive  the  survivor  of  us,  and 
enter  upon  the  enjoyment  of  said  estate,  we  do  hereby 
appoint  her  sole  executrix  of  this  our  last  will  and  tes- 
tament, and  of  the  survivor  of  us,  and  desire  lettera 
granted  to  her  without  any  security. 

Witness  our  hands,  at  Dubuque,  this  sixteenth  day 
of  June,  A.  D.,  1871. 

[Signed.]  '* Jacob  F.  Mack, 

**Maria'Mack. 

In  presence  of  '*  James  Burt, 

''John  P.  Burt.'' 

Jacob  F.  Mack,  the  survivor,  died  in  1876,  seized 
of  the  property  in  question.  The  defendant,  Frederick 
Mack  Gmehle,  is  the  son  and  only  heir  of  Emilie 
Gmehle  ''of  her  body  begotten.^'' 

I.  The  question  to  be  determined  is  whether  by 
this  will  Mrs.  Gmehle  took  an  estate  in  fee  simple  or  a 
life  estate  in  the  mortgaged  property.  If  the  former, 
the  demurrer  should  have  been  sustained ;  if  the  latter, 
it  was  properly  overruled.  It  is  alleged  that  Jacob  S. 
Mack  died  seized  in  fee  simple  of  this  property.  The 
question  before  us  is  not  aflEected  by  the  provisions  of 
the  will  as  between  him  and  Mrs.  Mack;  it  is  as  though 
he  alone  had  executed  the  will.  The  appellant's  con- 
tentions are  that  what  is  known  as  the  "Rule  in 
Shelley's  Case"  (1  Coke,  219)  prevails  in  this  state, 
and  that  under  that  rule  Mrs.  Gmehle  took  an  estate  in 
fee  simple  because  of  the  provisions  in  the  will  that 
"on  her  demise  the  said  estate,  both  real  and  personal, 
shall  descend  to  and  vest  in  such  heirs  of  her  body  be- 
gotten in  fee  simple.''    There  is  much  discussion  and 
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some  difference  of  opinion  in  the  books  as  to  the  or- 
igin, definition  and  propriety  of  the  rule  in  Shelley's 
Case,  but  as  the  definition  given  in  4  Kent's  Commen- 
taries, 225,  is  recognized  in  Pierson  v.  LanCj  60  Iowa, 
60,  we  do  not  inquire  further.  The  rule  as  there  de- 
fined is  as  follows:  *'When  a  person  takes  an  estate 
of  freehold,  legally  or  equitably  under  a  deed,  will  or 
other  writing,  and  in  the  same  instrument  there  is  a 
limitation  by  way  of 'remainder,  either  with  or  without 
the  interposition  of  another  estate,  of  an  interest  of  the 
same  legal  or  equitable  quality,  to  his  heirs,  or  heirs  of 
his  body  as  a  class  of  persons,  to  take  in  succession, 
from  generation  to  generation,  the  limitation  to  the 
heirs  entitles  the  ancestor  to  the  whole  estate. '^ 

The  intention  of  the  testator  as  shown  by  the  will, 
construed  according  to  established  rules,  must  control. 
In  Hanna  v.  Hawes,  45  Iowa,  439,  it  is  said:  '*The 
cardinal  principle  to  be  kept  in  view  is  that  the  intent 
of  the  testator,  if  possible,  is  to  be  ascertained  in  the 
construction  of  wills."  In  Benkert  v.  Jacohy^  36 
Iowa,  273,  it  is  said  that  the  courts  ' 'always  look  upon 
the  intention  of  the  testator  as  the  polar  star  to  direct 
them  in  the  construction  of  wills. '^  ''The  object  of  all 
rules  of  interpretation  is  to  discover  the  intention,  and 
this  should  be  gathered  from  the  whole  instrument.'' 
Hopkins  v.  Grimes^  14  Iowa,  72.  Courts  may  not  give 
effect  to  any  other  result  than  that  intended.  To  do 
so  would  be  to  make  the  will  for  the  testator.  Neither 
may  they  defeat  the  intention  when  it  is  lawful.  There 
are  some  respectable  authorities  that  hold  that  the  rule 
in  Shelley's  Case  is  independent  of  the  intention  of  the 
donor  or  devisor;  that  it  is  absolute  and  imperative. 
Such  application  of  the  rule  is  not  sanctioned  by  reason 
or  the  current  of  adjudicated  cases  in  this  country.  It 
is  this  misapplication  of  the  rule  that  has  brought  it 
into  question,  and  caused  it  to  be  abolished  in  some  of 
the  states.    In  Bingham  on  Descents,  237,  in  speaking 
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of  Shelley's  Case,  the  author  says:  ^^It  may,  however, 
be  trusted  as  a  safe  rale  to  follow,  in  all  cases  of  con- 
struction of  contracts,  conveyances,  or  wills,  that  the 
intention  of  the  parties,  manifested  by  the  reading  of 
the  whole  instrament  together  in  the  light  of  attending 
circumstances,  must  control  the  meaning,  and  this 
general  rale  applies  to  the  rale  in  Shelley's  Case.'' 
Section  1920  of  the  Code  limits  the  disposition  of  prop- 
erty which  suspends  the  absolute  power  of  controlling  the 
same  to  the  lives  of  persons  then  in  being  and  for  twenty- 
one  years  thereafter.  This  is  in  line  with  the  reasons 
upon  which  the  rale  in  Shelley's  Case  is  based.  It  is  to 
prevent  the  t3dng  up  of  estates  in  land  so  as  to  withhold 
them  for  alienation  from  long  periods  of  time.  If  the 
intention  of  the  donor  or  devisor  is  within  the  provision 
of  this  statute  or  the  rale  in  Shelley's  Case,  it  is  not 
sanctioned  by  the  law  and  will  not  be  given  effect,  but, 
if  otherwise,  it  will.  In  Hileman  v.  Botislaughy  13  Pa. 
^i  St.  351,  in  discussing  the  rule  in  Shelley's  Case,  the 
court  says:  "A  devisor  who  uses  words  of  limitation 
in  an  improper  sense  may  so  explain  the  meaning  of 
them  by  other  words  in  the  context  as  to  exclude  his 
devise  from  the  rule,  for  it  operates  only  on  the  in- 
tention when  it  has  been  ascertained,  not  on  the  mean- 
ing of  words  used  to  express  it.  The  ascertainment  is 
left  to  the  ordinary  rales  of  construction  peculiar  to 
wills,  but  when  the  intention  thus  ascertained  is  found 
to  be  within  the  rule^  there  is  but  one  way;  it  admits  of 
no  exception."  See  also,  Slemmer  v.  Crampton^  50 
Iowa,  302. 

Taking  this  will  in  all  its  parts,  it  seems  to  us 
entirely  clpar  that  the  testator  intended  to  give  to  his 
daughln-  Emilie,  a  life  estate,  and  nothing  more. 
The  devise  is  not  only  expressly  limited  to  her,  ''for 
and  during  her  lifetime,"  but  as  expressly  limits  her 
enjoyment  to  ''the  rents,  issues  and  profits  and  income 
*  .  *    *    for  and  during  the  term  of  her  natural  life- 
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time.''  This  intention  is  emphasized  again  in  the 
third  paragraph,  wherein  it  is  provided  that  if  Emilie 
''shall  die  after  entering  upon  the  enjoyment  of 
said  estate  for  life,  as  befpre  provided,  without  leaving 
any  such  heirs  of  her  body  begotten,  as  aforesaid,''  the 
estate  shall  go  to  the  heirs  of  the  testators.  It  cannot 
be  said  in  the  face  of  these  repeated  expressions  limit- 
ing the  devise  to  Emilie  to  an  estate  for  life  that  by  the 
devise  to  ''such  heirs  of  her  body  begotten,"  it  was  in- 
tended to  give  her  an  estate  in  fee  simple.  To  our 
minds  it  is  clear  that  the  intention  of  the  testator  was 
to  give  her  the  estate  for  life,  and  then  to  her  children 
"of  her  body  begotten,"  and  if  she  died  without  leav- 
ing a  child  of  "her  body  begotten,"  surviving  her,  an 
equal  half  should  go  to  the  heirs  of  each  testator.  It 
was  surely  not  intended  to  enlarge  the  life  estate  so 
plainly  and  expressly  devised  to  Emilie  by  the  devise 
to  the  "heirs  of  her  body  begotten."  In  Hanna  v. 
Halves^  supra ^  two  thousand  dollars  was  devised  "to  be 
invested  in  lands  for  my  said  daughter,  to  have  the  in- 
come of  the  same  during  her  life,  and  at  her  death  to 
go  to  the  heirs  of  her  body. ' '  This  court  said :  "Con- 
ceding the  rule  in  Shelley's  Case  to  be  law  in  this  state, 
it  is  not  applicable,  because  the  testator  did  not  vest 
the  legal  estate  in  Mrs.  Little  with  a  limitation  over  to 
the  heira  of  her  body."  The  intention  to  limit  the 
first  estate  to  one  for  life  is  not  as  apparent  as  in  this 
case. 

The  demurrer   was  properly    overruled,  and  the 
judgment  and  decree  of  the  district  court  is  therefore 

AFFIBMED. 
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Jacob  Meyeb  &  Bros.,  Appellants,  v.  C.  F.  Houck, 
et  ah,  Appellees. 

1.  Practice,  in  Supreme  Ck)urt:  amended  abstract:  costs. 
Where,  upon  appeal,  an  amended  abstract  filed  by  the  appellee  is 
necessary  to  a  fair  understanding  of  some  of  the  ruliugs  of  the 
district  court,  though  more  voluminous  than  necessary,  the  cost 
thereof;  and  of  a  transcript  made  necessary  by  such  abstract,  will 
not  be  taxed  separate  to  the  appellee  where  the  case  is  affirmed. 

2.  Fraudulent  Conveyances:  husband  and  wife:  evidence. 
Where  in  an  action  by  attachment  the  wife  of  the  attachment 
defendant  intervened,  claiming  the  attached  property  under  a 
chattel  mortgage  made  to  secure  an  alleged  loan  of  money  to  her 
husband,  and  it  appeared  that  until  the  execution  of  the  mortgage 
the  wi^e  had  held  no  note  as  evidence  of  the  indebtedness,  that  the 
mortgage  covered  all  the  property  of  the  husband,  and  that  at  the 
time  of  its  execution  the  husband  was  in  failing  circumstances,  and 
the  wife  knew  him  to  be  insolvent,  that  the  mortgage  was  not 
promptly  recorded,  and  that  the  husband  continued  in  possession  of 
the  chattel  property,  and  sold  goods  therefrom  at  retail,  rendering  no 
account  to  the  wife  for  sales  made,  and  there  was  no  other  evidence 
that  would  justify  the  jury  in  finding  said  conveyance  fraudulent  as 
to  creditors,  held,  that  the  court  properly  instructed  the  jury  to  return 
a  verdict  in  favor  of  the  intervener  for  the  possession  of  the  property. 

3.  Practice:  direction  to  jury  as  to  verdict:  new  rule  estab- 
lished. A  motion  to  direct  a  verdict  should  be  sustained  when, 
considering  all  of  the  evidence,  it  clearly  appears  to  the  court,  that  if 
a  verdict  were  found  in  favor  of  the  party  upon  whom  the  burden  of 
proof  rests,  it  would  be  the  duty  of  the  court  to  set  it  aside. 

Appeal   from    Shelby   District    Court. — Hon.    A.    B. 
Thornell,  Judge. 


Thursday,  May  19,  1892. 

The  defendants  are  husband  and  wife.  On  the 
twenty-seventh  day  of  November,  1889,  the  defendant 
C.  F.  Houck  executed  and  delivered  to  Calla  Houck 
his  promissory  note  for  about  twelve  hundred  dollars, 
and  a  chattel  mortgage  upon  a  stock  of  goods  and 
merchandise,  to  secure  the  payment  of  the  note.    The 
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mortgage  was  filed  for  record  on  the  fourth  day  of 
December,  1889,  and  duly  recorded.  On  the  seventh 
day  of  December,  1889,  the  plaintiffs  commenced  an 
action  against  C.  F.  Houck  upon  an  account  for  goods 
sold  and  delivered  to  him,  and  sued  out  an  attachment, 
and  caused  the  same  to  be  levied  upon  the  mortgaged 
goods.  Calla  Houck  intervened  in  the  action,  and 
claimed  the  goods  as  mortgagee.  The  plaintiffs 
answered  her  petition  of  intervention  by  claiming  that 
the  mortgage  was  invalid  and  void  as  to  creditors  of 
C.  F.  Houck,  because  it  was  made  with  intent  to 
defraud  said  creditors.  There  was  a  trial  by  jury,  and 
when  the  plaintiffs  completed  the  introduction  of  their 
evidence  the  intervenor  moved  the  cc*urt  to  direct  the 
jury  to  return  a  verdict  against  the  plaintiffs.  The 
motion  was  sustained,  and  the  jury  returned  the  verdict 
as  directed,  upon  which  judgment  was  entered.  The 
plaintiffs  appeal. — Affirmed. 

Smith  <&  Cullison,  for  appellants. 

Foss  (&  Sttuirt  and  H.  W.  Byers,  for  appellees. 

RoTHROCK,  J. — I.  An  attack  is  made  by  appel- 
lees upon  the  record  in  this  court  upon  the  ground 
that  the  appellants  did  not  pay  or  secure  the  clerk  of 
the  district  court  his  fees  for  a  transcript,  and  because 
the  rulings  of  the  court  were  not  preserved  by  a  bill  of 
exceptions.  An  examination  of  the  record  as  now  on 
file  shows  that  these  objections  are  not  well  taken. 

II.  Exceptions  were  taken  by  the  appellants  to 
certain  rulings  of  the  court  made  during  the  trial, 
touching  the  admissibility  and  competency  of  evidence. 
An  examination  of  the  appellees'  abstract  shows  that 
nearly  all  of  these  exceptions  are  not  based  upon  the 
true  record.  Such  as  are  properly  presented  appear  to 
us  to  be  without  merit,  not  being  prejudicial  to  the 
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plaintiflfs.    We  do  not  regard  them  of  suflScient  im- 
portance to  point  them  out  specifically. 

III.  It  is  claimed  that  the  appellees'  abstract  was 
unnecessary,  and  we  are  asked  by  a  motion  filed  by  the 

appellants  to  strike  it  from  the  files,  and  tax 
**  B^^^        the  costs  thereof  and  the  costs  of  the  tran- 

oourt:  amend-  .    ,  -•  ••  a       •  i     i 

ed  abstract;  scnpt  made  necessary  by  reason  of  said  ab- 
stract to  the  appellees.  The  motion  is 
overruled.  We  think  that  the  appellees'  abstract  was 
necessary  to  a  fair  understanding  of  some  of  the  rulings 
of  the  court  above  referred  to,  and  that,  while  it  is 
perhaps  a  little  more  voluminous  than  necessary,  yet 
not  so  much  so  as  to  require  that  the  cpsts  thereof  be 
taxed  to  the  appellees. 

IV.  We  come  now  to  the  only  material  question  in 
the  case,  which  is :    Did  the  court  err  in  directing  the  jury 

to  return  a  verdict  against  the  plaintiffs! 

*  oooveyoQcS:    A  determination  of  this  question  involves 

w?fe:  evi-         au  cxaminatioi)  of  the  evidence  upon  the 

issue  involving  the  alleged  fraudulent 
character  of  the  chattel  mortgage.  The  burden  of 
proof  was  on  the  plaintiffs  to  show  that  the  mortgage 
was  fraudulent  as  to  them.  The  pleadings  are  so 
framed  as  to  impose  that  burden  upon  the  plaintiffs. 
The  mortgage  and  note  were  shown  to  have  been  duly 
executed  and  delivered  and  the  mortgage  filed  for 
record.  These  instruments  were  valid  upon  their  face, 
and  it  was  incumbent  upon  the  plaintiffs  to  show  the 
fraud  which  they  alleged.  Carson  v.  Foley ,  1  Iowa, 
524.  The  plaintiffs  introduced  the  defendant  Calla 
Houck  as  a  witness.  She  testified  that  her  husband 
made  the  note  and  mortgage  to  her  for  money 
loaned  by  her  to  him.  This  fact  is  not  really  in  dis- 
pute, except  so  far  as  it  may  be  called  in  question  by 
certain  inferences  sought  to  be  drawn  from  other  facts 
disclosed  in  evidence.  Some  of  these  other  facts  are 
Vol.  85—21 
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that  the  parties  to  the  mortgage  are  husband  and  wife, 
and  it  is  not  shown  that  the  wife  took  a  note  from 
her  husband  at  the  time  she  loaned  the  money;  that 
the  husband  was  in  failing  circumstances  when  the 
mortgage  was  made,  and  that  the  wife  knew  that  he 
was  insolvent;  and  that  the  mortgage  covered  all  of  the 
property  of  the  husband;  and  that  the  mortgage  was 
not  promptly  recorded ;  and  that  the  husband  retained 
the  possession  of  the  stock  of  goods,  and  sold  from  the 
stock  at  retail,  the  same  as  if  they  were  not  mortgaged, 
and  rendered  no  account  to  his  wife  for  sales  made. 
It  is  claimed  by  counsel  for  the  appellants  that,  because 
of  these  and  other  facts  and  inferences,  it  was  the  duty 
of  the  court  to  submit  the  question  of  fraud  to  the  jury. 
It  is  insisted  that  the  jury  would  have  been  fully  war- 
ranted in  finding  from  the  evidence  that  the  mortgage 
was  fraudulent.  We  do  not  think  this  position  can  be 
maintained.  Our  examination  of  all  the  facts  leads  us 
to  the  conclusion  that,  if  the  motion  to  direct  the  verdict 
had  been  overruled,  and  the  cause  submitted  to  the 
jury,  and  a  verdict  found  for  the  plaintiffs,  it  would 
have  been  the  duty  of  the  court  to  set  aside  the  verdict 
on  the  ground  that  the  evidence  was  insuflSicient  to 
sustain  it. 

V.    But  it  is  further  claimed  that  there  was  some 
evidence   tending   to  show  that  the    transaction    in 

question  was  fraudulent,  and  that  it  was 

''  roc^t?^*'Si  jor^  the  duty  of  the  court  to  submit  the  case 

2Sw  rail  w-  to  the  jury  if  there  was  any  evidence, 

however  slight.  It  may  be  conceded  that 
there  was  some  evidence.  There  are  one  or  two  facts 
which  might  be  regarded  as  badges  of  fraud;  but, 
when  weighed  in  the  balance  with  the  other  evidence, 
they  do  not  constitute  such  a  conflict  as  would  author- 
ize a  verdict  for  the  plaintiflfs.  The  rule  of  practice  in 
relation  to  directing  verdicts  which  has  prevailed  in 
this  state  is  well  understood.    A  motion  to  direct  a 
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verdict  for  the  defendant  has  been  regarded  as  a  de- 
murrer to  the  evidence,  and  it  has  always  been  held 
that  such  a  motion  not  only  admits  the  truth  of 
the  fact  found,  but  every  fact  and  conclusion  which 
the  evidence  conduces  to  prove,  or  which  the  jury 
might  have  inferred  therefrom  in  his  favor.  The  rule 
was  stated  in  very  nearly  the  foregoing  language  in 
Jones  V.  Ireland^  4  Iowa,  63.  And  thatpractice  has  ob- 
tained in  this  state  up  to  the  present  time.  There  are 
a  multitude  of  cases  adhering  to  the  rule.  It  is  un- 
necessary to  cite  them.  They  will  be  found  collected 
in  McClain's  Digest  (volume  2,  pp.  335-338).  The 
practice  has  been  that  where  there  is  what  is  called 
a  ^^ scintilla  of  evidence''  to  be  considered  by  the  jury, 
it  is  error  to  direct  a  verdict.  The  rule  has  been  stated 
in  various  forms  of  expression,  as  will  be  seen  by  an 
examination  of  the  cases.  In  Way  v.  Illinois  Central 
E*y  Co. J  35  Iowa,  585,  the  following  language 
is  employed:  **Hence,  under  the  statute,  and  our 
previous  rulings,  it  follows  that  it  is  the  duty  of  a  ni^ 
prius  court  in  this  state  to  submit  the  case  to  the  jury 
upon  the  evidence  where  it  only  tends  even  to  prove  it, 
although  the  court  should  feel  in  duty  bound  to  set 
aside  a  verdict  for  the  plaintiflE  if  the  jury  should  so 
find.''  It  is  further  said  in  that  case  that  '*in  other 
states  a  different,  and  perhaps  better  and  more  con- 
sistent rule  obtains  whereby  the  court  may  direct 
the  jury  how  to  find,  where  it  would  set  aside  a  ver- 
dict otherwise."  Citing  Broum  v.  E*y  Co.y  58 
Me.,  389;  Wilds  v.  Hudson  River  B'y  Co.,  24 
N.  Y.  430.  lu  other  cases  the  statement  of  the  rule 
has  been  modified,  as  in  Starfy  v.  Dubuque  & 
a.  W.  B'y  Co.,  51  Iowa,  419,  in  which  the  district 
court  directed  a  verdict  for  the  defendant,  this  court 
said:  '* Such  being  the  case,  it  would  have  been  the 
duty  of  the  court  to  set  aside  a  verdict  in  favor  of  the 
plaintiflE.     Why,  then,  occupy  the  valuable  time  of  the 
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court  at  the  public  expense  for  the  purpose  of  going 
through  a  useless  form  and  ceremony!'^  Language  to 
the  same  eflfect  will  be  found  in  the  case  of  Bothwell 
V.  C.  M.  dt  St.  P.  R'y  Co.,  59  Iowa,  192.  After  a 
thorough  examination  of  adjudged  cases,  we  have 
reached  the  concliision  that  the  practice  should  be 
changed  so  as  to  harmonize  with  that  "better  and  more 
consistent  rule''  referred  to  in  Way  v.  B^y  Co.y 
supra,  which  now  obtains  in  England  and  in  the 
United  States  courts,  and  in  nearly  all  the  states  of  the 
Union. 

The  doctrine  in  England  on  this  question  is  well 
stated  in  the  following  language:  "But  there  is  in 
every  case  a  preliminary  question,  which  is  one  of  law, 
namely,  whether  there  is  any  evidence  on  which  the 
jury  could  properly  find  the  verdict  for  the  party  on 
whom  the  onus  of  proof  Ues.  If  there  is  not,  the 
judge  ought  to  withdraw  the  question  from  the  jury, 
and  direct  a  non-suit  if  the  onus  is  on  the  plaintiff,  or 
direct  a  verdict  for  the  plaintiflE  if  the  onus  is  on  the 
defendant.  It  was  formerly  considered  necessary  in  all 
cases  to  leave  the  question  to  the  jury  if  there  was  any 
evidence,  even  a  sdntiUa,  in  support  of  the  case;  but  it 
is  now  settled  that  the  question  for  the  judge  (subject, 
of  course,  to  review)  is,  as  is  stated  by  Maule.  J.,  in 
Jewell  V.  Parr,  13  C.  B.  916,  'not  whether  there  is 
literally  no  evidence,  but  whether  there  is  none  that 
ought  reasonably  to  satisfy  the  jury  that  the  fact 
sought  to  be  proved  is  established.'^^  Ryder  v. 
Wombwell,  L.  R.  4  Exch.  32;  The  Directors,  etc.,  of  the 
Metropolitan  Ky  Co.  v.  Jackson,  L.  R.  3  App. 
Cas.  193;  The  Directors,  etc.,  of  the  Dublin,  W.  <&  W. 
B'y  Co.  V.  Slatterly,  Id.  1155. 

The  rule,  as  stated  by  the  supreme  court  of  the 
United  States,  is  as  follows :  '  *The  judges  are  no  longer 
required  to  submit  a  case  to  a  jury  merely  because  some 
evidence  has  been  introduced  by  the  party  having  the 
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burden  of  proof,  unless  the  evidence  be  of  such  a 
character  that  it  would  warrant  the  juiy  to  proceed  in 
finding  a  verdict  in  favor  of  the  party  introducing 
such  evidence.  Decided  cases  may  be  found  where  it 
is  held  that,  if  there  is  a  scintilla  of  evidence  in 
support  of  a  case,  the  judge  is  bound  to  leave  it  to  the 
jury;  but  the  modern  decisions  have  established  a 
more  reasonable  rule,  to-wit:  that  before  the  evidence 
is  left  to  the  jury  there  is  or  may  be  in  every  case  a 
preliminary  question  for  the  judge,  not  whether  there 
is  literally  no  evidence,  but  whether  there  is  any  upon 
which  a  jury  can  properly  proceed  to  find  a  verdict  for 
the  party  producing  it  upon  whom  the  burden  of  proof 
is  imposed. ''  Commissioners  v.  Clark,  94  U.  S.  278. 
See  also,  Improvement  Co.  v.  Munson,14:  Wall.  448; 
Pleasants  v.  Fantj  22  Wall.  120;  Parks  v.  Boss,  11  How. 
373;  Merchants  Bank  v.  State  Bank,  10  Wall.  637; 
Hickman  v.  Jones,  9  WalL  201.  In  Pleasants  v.  Fant, 
supra  J  the  following  language  is  used:  *'It  is  the  duty 
of  the  court,  in  its  relation  to  the  jury,  to  protect 
parties  from  unjust  verdicts  arising  from  ignorance  of 
the  rules  of  law  and  of  evidence,  from  impulse  of 
passion  or  prejudice,  or  from  any  other  violation  of  his 
lawful  rights  in  the  conduct  of  a  trial.  This  is  done  by 
making  plain  to  them  the  issues  they  are  to  try;  by 
admitting  only  such  evidence  as  is  proper  in  these 
issues,  and  rejecting  all  else;  by  instructing  them  in 
the  rules  of  law  by  which  that  evidence  is  to  be 
examined  and  applied;  and  finally,  when  necessary,  by 
setting  aside  a  verdict  which  is  unsupported  by 
evidence,  or  contrary  to  law.  In  the  discharge  of  this 
duty  it  is  the  province  of  the  court,  either  before  or 
after  verdict,  to  decide  whether  the  plaintiflE  has  given 
evidence  sufficient  to  support  or  justify  a  verdict  in  his 
favor;  not  whether  on  all  the  evidence  the  preponderat- 
ing weight  is  in  his  favor;  that  is  the  business  of  the 
jury.    But  conceding  to  all  the  evidence  offered  the 
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greatest  probative  force  which,  according  to  the  law  of 
evidence,  it  is  fairly  entitled  to,  is  it  sufficient  to  justify 
a  verdict!    If  it  does  not,  then  it  is  the  duty  of  the 
court,  after  a  verdict,  to  set  it  aside,  and  grant  a  new 
trial.    Must  the  court  go  through  the  idle  ceremony,  in 
such  a  case,  of  submitting  to  the  jury  the  testimony  on 
which  the  plaintiff  relies  when  it  is  clear  to  the  judicial 
mind  that,  if  the  jury  should  find  a  verdict  in  favor  of 
plaintiflE,  that  verdict  would  be|Set  aside,  and  a  new 
trial  had?     Such  a  proposition  is  absurd,  and  accor- 
dingly we  hold  the  true  principle  to  be  that,  if  the 
court  is  satisfied  that,  conceding  all  the  inferences 
which  the  jury  could  justifiably  dr^w  from  the  testi- 
mony, the  evidence  is  insuflficient  to  warrant  a  verdict 
for  the  plaintiflE,  the  court  should  say  so  to  the  jury.'^ 
The  same  doctrine  may  be  found  in  the  following 
cases:     Baby  v.  Cell,  85  Pa.-  St.  80,  in  which  it  is  said 
that  **at  one  time,  indeed,  it  was  the  admitted  doctrine 
that,  if  there  was  any,  the  least  evidence, — a  mere 
scintilla, — the  question  must  be  submitted  to  the  jury. 
But  that  doctrine  has  been  very  justly  exploded  both  in 
England  and  in  this  state."     Wittkowsky  v.  Wassouj 
71  N.  C.  451;  Zettler  v.  City  of  Atlanta,  m  Ga.  195; 
Weis  V.  City  of  Madison,  75  Ind.  241 ;  Dry  den  v.  Britton, 
19  Wis.  31 ;  Baldtvin  v.  Shannon,  43  n!  J.  Law,  596. 
Broumv.  B^y  Co.,  58  Me.  384,  in  which  it  is  said: 
^*It  would  be  absurd  to  send  a  cause  to  a  jury  when  the 
verdict,  if  rendered  in  favor  of  the  plaintiflE,  would  not 
be  permitted  to  stand.    Wilds  v.  Hudson  Biver  B^y  Co., 
24  N.  Y.  430,   in  which  it  is  said:     *'No  legal  principle 
compels  him  [the  judge]  to  allow  a  jury  to  render  a 
merely  idle  verdict. '^    Brown  v.  Massachmetts  M.  &  L. 
Insurance  Co.,  59  N.  H.  298;  Brooks  v.  Somerville,  106 
Mass.    271;    Ensminger   v.    Mclntire,    23    Cal.    593; 
Morgan  v.  Durfee,  69  Mo.  469 ;  Simmons  v.  Chicago  <& 
T.    B'y    Co.,    110    111.    340.      We  might  cite  other 
adjudged  cases  to  the  same  eflEect,  but  it  is  unnecessaiy . 
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It  will  be  seen  from  what  we  have  cited  that  the  whole 
turn  of  legal  thought  in  this  country  and  in  England  is 
contrary  to  the  rule  of  practice  which  requires  a  court 
to  go  on  for  several  days  with  the  trial  of  a  case  to  a 
jury  when  the  verdict  must  in  the  end  be  either  for  the 
defendant,  or  be  set  aside  if  for  the  plaintiff.  It  is 
true  there  are  decisions  to  be  found  in  a  few  states  in 
which  a  scintilla  of  evidence  is  allowed  to  gp  to  the 
jury.  But  an  examination  of  the  later  cases  in  some  of 
these  states  will  show  that  the  rule  has  not  been 
adhered  to.  We  have  cited  enough  cases  to  show  that 
the  great  weight  of  modern  authority  is  contrary  to 
the  rule  which  this  court  has  adhered  to,  though  it  has 
more  than  once  intimated  that  the  other  rule  adopted 
by  the  large  majority  of  courts  of  last  resort  is  better 
and  more  consistent. 

Our  conclusion  is  that  when  a  motion  is  made  to 
direct  a  verdict,  the  trial  judge  should  sustain  the 
motion  when,  considering  all  of  the  evidence,  it 
clearly  appears  to  him  that  it  would  be  his  duty  to  set 
aside  a  verdict  if  found  in  favor  of  the  party  upon 
whom  the  burden  of  proof  rests.  The  adoption  of 
this  rule  is  no  abridgment  of  the  right  of  trial  by  jury. 
A  party  against  whom  a  verdict  has  been  directed  by 
the  court  can  have  the  ruling  of  the  court  reviewed  by 
exception  and  appeal  just  as  well  as  he  can  if  the 
rule  were  otherwise,  and  he  takes  an  appeal  to  this 
court  from  an  order  gi'anting  a  new  trial  after  verdict. 
He  has  no  right  to  insist  that  the  trial  of  his  cause  be 
continued  as  a  mere  idle  form,  or  a  mere  experiment, 
that  he  may  have  the  gratification  of  securing  a  verdict 
which  must  be  set  aside.  As  we  have  seen,  courts  very 
generally  now  designate  such  a  proceeding  as  absurd. 
Probably  this  court  has  too  long  followed  the  rule  to  be 
in  a  position  to  denounce  it  in  that  way ;  but  we  think 
that,  as  the  question  involves  no  more  than  the  change 
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of  a  mere  rule  of  practice,  which  will  be  of  material 
advantage  in  the  trial  of  cases  in  the  saving  of  the 
time  of  the  trial  courts, — ^time  which  ought  to  be 
devoted  to  the  transaction  of  legitimate  business, — and 
the  saving  of  court  expenses  to  the  counties,  with  no 
detriment  to  the  rights  of  any  one,  it  is  high  time  that 
this  state  should  adopt  the  more  consistent  and  logical 
practice  which  now  generally  prevails  elsewhere. 
The  judgment  of  the  district  court  is  affirmed. 


Baxter,  Reed  &  Co.,  Appellees,  v.  Sarah  Myers,  et  al.y 
Appellants.* 

Fraudulent  Conveyances:  attack:  former  adjudication.  Where 
subsequent  to  the  issue  of  an  execution,  but  before  a  levy  thereunder, 
a  judgment  was  assigned  to  the  plaintiffs  herein,  and  thereafter  a 
levy  was  made  upon  certain  personal  property,  which  the  principal 
defendant  herein  claimed  under  a  conveyance  from  the  judgment 
debtor,  and  having  bi*ought  an  action  of  replevin  against  the  sheriff  to 
recover  the  same,  the  plaintiffs  employed  attorneys  and  assumed  the 
management  of  the  defense  for  such  officer,  claiming  that  said  con- 
veyance was  without  consideration  and  was  made  to  hiader  and  delay 
creditors,  and  upon  a  trial  on  the  merits,  said  issues  were  determined 
in  favor  of  the  defendant  herein ;  held,  that  such  judgment  was  a  bar 
to  a  subsequent  action  in  equity  by  the  plaintiffs  herein  to  set  aside 
as  fraudulent,  upon  the  same  grounds  as  above,  a  conveyance  of 
real  estate  from  said  judgment  debtor  to  said  defendant,  which  was  a 
part  of  the  same  transaction  with  the  transfer  of  said  personal  prop- 
erty. 

Appeal  from   Ida  Distnct   Court. — Hon.  James  H. 
Macomber,  Judge. 

Thuksday,  May  19,  1892. 

Action  in  equity  to  subject  certain  property  to 
the    payment    of    a    judgment    owned   by  plaintiffs. 

*The  opinion  filed  upon  the  first  submission  of  this  case  was  withdrawn  by 
the  court,  and  for  that  reason  is  not  published  in  these  reports.  It  may  be 
found  In  47  N.  W.  Rep.  87». 
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There  was  a  hearing  on  the  merits,  and  a  decree  in 
favor  of  the  plaintiffs.  The  defendants  appeal. — 
Reversed, 

W.  A.  Helselly  for  appellants. 

Warren  &  Buchanan  and  H.  S.  BradshaWy  for 
appellees. 

Robinson,  C.  J. — ^In  September,  1888,  one  William- 
son obtained  in  the  district  court  of  Ida  county  a  judg- 
ment against  the  defendant  John  Myers.  From  that  judg- 
ment an  appeal  was  taken  to  this  court,  and  a  supersedeas 
bondwasgiven,  which  was  signed  by  J.  W.  Reed  as  surety. 
The  judgment  of  the  district  court  was  affirmed,  and 
judgment  was  rendered  against  Reed  on  the  bond. 
Execution  was  issued  on  the  judgment,  and  was  by  the 
sheriff  of  Ida  county  levied  upon  certain  personal  prop- 
erty as  the  property  of  John  Myers.  Thereupon  the 
defendant  Sarah  Myers,  the  wife  of  John,  brought  an 
action  against  the  sheriff  to  recover  possession  of  the  prop- 
erty he  had  taken  under  the  execution .  She  alleged  in  her 
petition  that  she  was  the  absolute  and  unqualified  owner  of 
the  property,  and  that  she  acquired  such  ownership  by 
purchase.  The  answer  of  the  sheriff  denied  the  owner- 
ship claimed,  and  alleged  that  on  or  about  the  seventh 
day  of  January,  1889,  John  Myers,  for  the  purpose  of 
hindering,  delaying,  and  defrauding  his  creditors,  with- 
out any  valuable  consideration,  and  to  prevent  the  col- 
lection by  Williamson  of  the  amount  due  him,  and  to 
prevent  the  collection  of  any  judgment  which  might  be 
rendered  by  this  court,  made  a  pretended  and  fraudu- 
lent sale  of  the  property  to  his  wife ;  that  the  sale  and 
conveyance  to  the  wife  were  void,  and  that  his  deten- 
tion of  said  property  under  the  execution  was  not 
wrongful.  The  issues  thus  presented  were  tried  by  the 
district  court  of  Ida  county,  and  determined  in  favor  of 
the  wife  in  October,  1889.  It  appears  that  this  action  and 
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that  were  commenced  at  about  the  same  time.  The  peti- 
tion in  this  case  recites  the  levy  of  the  execution  upon  a 
part  of  the  personal  property  which  the  sheriflE  seized^ 
and  also  upon  certain  land,  and  alleges  that  the  plaintiffs 
are  the  owners  of  the  judgment  against  Myers ;  that  the 
property  so  levied  upon  was  claimed  by  Sarah  Myers  by 
virtue  of  certain  conveyances  thereof,  made  to  her  by  her 
husband,  and  that  they  were  without  valuable  conside- 
ration, and  made  to  hinder,  delay,  and  defraud  the 
creditors  of  John  Myers.  Mrs.  Myers  denies  the 
alleged  want  of  consideration  and  fraud,  and  alleges  that 
the  validity  of  the  conveyances  was  adjudicated,  and 
that  they  were  held  to  be  valid  in  her  action  against  the 
sheriff.  It  thus  appears  that  the  two  actions  grew  out 
of  the  same  levy,  and  that  the  parties  claiming  under 
the  execution  relied  upon  precisely  the  same  facts  to 
sustain  the  levy. 

I,  In  an  opinion  filed  on  a  former  submission  of 
this  case,  it  was  held  that  the  plea  of  former  adjudica- 
tion was  not  sustained.  On  an  application  for  rehear- 
ing, we  were  led  to  believe  that  the  recoi^d  had  not  been 
fully  understood,  and  a  rehearing  was  ordered,  and 
the  cause  again  submitted.  It  appears  that  after  the 
sheriff  received  the  execution,  and  before  the  levy  wad 
made,  the  judgment  in  favor  of  Williamson  was 
assigned  to  the  plaintiffs  to  protect  J.  W.  Reed,  who 
is  a  member  of  that  firm.  After  that  time  the  plain- 
tiffs directed  the  levy  to  be  made,  and  when  the  action 
was  brought  against  the  sheriff,  employed  attorneys 
and  assumed  the  management  of  the  defense  for  him. 
On  the  trial  they  were  represented  by  Reed  as  well  as 
by  the  attorneys  they  had  employed.  The  plaintiffs 
were,  therefore,  the  real,  though  not  nominal,  defend- 
ants, and  were  bound  by  whatever  was  adjudicated  in 
that  action.  Stoddard  v,  Thompson^  31  Iowa,  80; 
Marsh  v.  Smithy  73  Iowa,  295 ;  Bellows  t;.  Litchfieldy  83 
Iowa,  36. 
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It  is  insisted,  however,  that  the  particular  matters 
in  controversy  in  this  action  were  not  necessarily  tried 
and  determined  in  the  action  against  the  sheriflE,  and 
that  the  court  did  not  have  jurisdiction  in  that  action 
to  determine  the  question  involved  in  this.  It  appears 
clearly  that  the  transfer  of  the  real  and  personal 
property  in  question  was  efifected  at  one  time  for  the 
purpose  of  pajring  a  claim  made  by  the  wife  against  the 
husband,  and  that  the  transfer  constituted  a  single 
transaction.  Therefore,  when  it  was  determined  in 
the  case  against  the  sheriflE  that  the  conveyance  of  the 
personal  property  was  valid,  it  was  necessarily  decided 
that  the  entire  transaction  was  legal,  and  it  was  not 
essential  that  the  title  to  the  real  estate  should  be 
expressly  involved  in  that  action,  in  order  that  the 
adjudication  should  apply  to  it.  It  is  true,  the  action 
against  the  sheriff  was  an  action  of  replevin,  and  the 
equitable  powers  of  the  court  were  not  invoked.  But 
the  jurisdiction  of  the  court  in  which  the  action  was 
determined  was  ample  to  have  granted  any  equitable 
relief  in  regard  to  both  real  and  personal  property  to 
which  the  sheriflE  or  his  principals  could  have  shown 
themselves  entitled ;  and  the  case  of  Gordon  v.  Kennedy^ 
36  Iowa,  169,  cited  by  the  appellee,  is  not  in  point. 
In  Wright  v.  Mahaffey^  76  Iowa,  100,  and  Boyle  v. 
Maroney,  73  Iowa,  73,  it  was  held  that  real  estate  of 
the  debtor,  the  title  to  which  is  in  another,  cannot  be 
reached  by  the  process  of  garnishment,  but  that  rule 
does  not  apply  to  this  case.  The  plaintiflEs  have  once 
had  all  matters  in  regard  to  the  validity  of  the  convey- 
ance in  question  fully  investigated  in  a  court  of 
competent  jurisdiction,  and  are  bound  by  the  result  in 
that  case.  See  Newby  v.  Caldwell^  54  Iowa,  103; 
Stapleton  v.  Kingy  40  Iowa,  283;  Eanna  v.  Bead,  102 
nl.  596;  Board  of  Supervisors  v.  Railroad ^  24  Wis. 
123;  Castle  v.  Noyes,  14  N.  Y.  329;  Merriam  v. 
Whittemorey  5  Gray,  317 ;  Freeman  on  Judgments,  sec. 


Digitized  by 


Google 


Lindsay  v.  Hatch.  [85  Iowa 

notice  of  appeal  was  served  by  the  sheriff,  but 
iedeas  bond  has  been  filed,  and  the  judgment 
force,  and,  as  far  as  appears,  is  final. 
The  defendant,  John  Myers,  filed  an  answer, 
)ntained  a  counterclaim.  A  demurrer  to  the 
[aim  was  sustained,  but  we  do  not  understand 
sks  any  relief  in  this  court  on  that  account  if 
>e  of  the  district  court  as  to  the  validity  of  the 
3f  property  made  by  him  is  reversed.  For  the 
ihown    the    decree    of   the    district    court  is 


Lindsay,  Plaintiff,  v.   L.  0.  Hatch,  Judge, 
Defendant. 

q:  violation  pending  appeal:  contempt.  Where  one 
been  enjoined  by  a  decree  of  the  district  court  from  manu- 
ig  and  selling  beer  in  a  building  therein  described,  took  an 
to  the  supreme  court,  and  filed  a  supersedeas  bond,  and 
.er,  relying  upon  the  advice  of  counsel  and  an  order  of  said 
court,  that  the  appeal  and  bond  stayed  all  proceedings  to 
said  decree,  by  contempt  or  otherwise,  the  injunction 
kut  continued  to  manufacture  and  sell  beer  in  said  building  in 
n  of  said  injunction,  held,  that  he  was  guilty  of  contempt,  and 
gect  to  punishment  therefor  under  the  provisions  of  section 
[>ter  143,  of  Acts  of  the  Twentieth  Oeneral  Assembly,  and  of 
3,  chapter  66,  of  Acts  of  the  Twenty-first  General  Assembly. 

Thursday,  May  19,  1892. 

3EEDING  by  certiorari  to  test  the  legality  of  an 
fusing  to  punish  and  discharging  a  person 
)f  contempt. — Reversed. 

^apin,  for  plaintiff. 

ippearance  for  defendant. 

[NSON,  C.  J. — It  appears  that  in  the  case  of 
V.  Hagensick  a  valid  decree  was  entered  by  the 
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district  court  of  Clayton  county  in  May,  1887,  perma- 
nently enjoining  Hagensick  from  manufacturing  and 
selling  beer  at  or  in  a  certain  building  near  McGregor 
known  as  his  brewery.  The  day  after  the  decree  was 
entered  Hagensick  appealed  therefrom  to  this  court, 
and  filed  a  supersedeas  bond,  which  was  duly  approved. 
His  counsel  thereupon  advised  him  that  the  appeal  and 
bond  stayed  all  proceedings,  by  contempt  or  otherwise, 
to  enforce  the  decree,  and  that  he  could  lawfully  con- 
tinue the  manufacture  and  sale  of  beer  pending  the 
appeal.  In  September  of  that  year  a  proceeding  to 
punish  him  for  contempt  was  brought  before  the  court 
named,  which  held  that  the  appeal  and  supersedeas 
bond  stayed  all  proceedings  for  contempt  during  the 
pendency  of  the  appeal,  and  on  that  ground  the  court 
declined  to  punish  ;for  the  alleged  contempt.  After 
the  appeal  had  been  taken  and  bond  given,  and  before 
the  decision  of  the  court  refusing  to  punish  as  stated, 
Hagensick,  relying  upon  the  advice  of  his  counsel,  had 
manufactured  and  sold  beer  at  his  brewery,  and  after 
the  decision  of  the  court  referred  to,  relying  upon  that 
and  upon  the  advice  of  his  counsel,  he  manufactured 
and  sold  beer  at  his  brewery  during  the  pendency  of 
his  appeal.  Upon  that  showing  made  by  stipulation 
of  parties,  in  a  second  proceeding  to  punish  Hagensick 
as  for  a  contempt,  the  defendant,  as  judge  of  the  district 
court  of  Clayton  county,  found  Hagensick  not  guilty  of 
a  contempt,  and  discharged  him.  This  proceeding  is 
brought  to  review  that  action. 

The  first  decision  of  the  district  court,  refusing  to 
punish  Hagensick  for  contempt,  was  reversed  in  the 
case  of  Lindsay  v.  Clayton  District  Courts  75  Iowa,  510, 
where  it  was  held  that  an  injunction  remained  in  full 
force  notwithstanding  the  fact  that  an  appeal  had  been 
taken  from  the  decree  which  granted  it,  and  a 
supersedeas  bond  had  been  filed,  although  the  right  to 
issue  process  on  the  decree  was  suspended.    It  is  well 
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settled  that  the  intent  with  which  an  act  in  violation  of 
an  injunction  is  committed  does  not  affect  the  character 
of  the  act,  although  it  may  properly  be  considered 
when  the  penalty  for  the  act  is  to  be  lixed.  State  v. 
Botvman,  79  Iowa,  567;  2  High  on  Injunction,  sec. 
1418.  And  the  fact  that  the  act  violating  the  injunc- 
tion was  done  in  good  faith,  in  consequence  of  the 
advice  of  counsel,  is  no  defense  to  a  proceeding  to 
punish  the  act  as  a  contempt.  2  High  on  Injunction, 
sec.  1420.  Section  1543  of  the  Code,  as  amended  by 
section  12  of  chapter  143,  Acts  of  the  Twentieth 
General  Assembly,  provides  that  any  person  who 
violates  an  injunction  like  that  in  question  shall  be 
punished  as  for  a  contempt,  by  a  fine  of  not  less  than 
five  hundred  dollars,  nor  more  than  one  thousand 
dollars,  or  by  imprisonment  in  .the  county  jail  not 
more  than  six  months,  or  by  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  court.  Section 
3,  of  chapter  66,  Acts  of  the  Twenty-first  General 
Assembly,  provides  that,  if  the  punishment  for  such  a 
contempt  be  imprisonment  alone,  it  sjiall  not  be  less 
than  three  nor  more  than  six  months.  These  statutes 
give  to  the  court  having  jurisdiction  of  the  matter  no 
discretion  as  to  punishment  of  a  person  shown  to  have 
violated  an  injunction,  excepting  as  to  the  amount  of 
fine  or  term  of  imprisonment,  within  the  limits  named. 
Where  the  violation  is  shown,  punishment  must  follow. 
In  this  case  the  district  court  had  once  erroneously 
held  that  it  was  not  a  contempt  for  Hagensick  to 
manufacture  and  sell  beer  at  his  brewery  pending  his 
appeal,  but  that  decision  was  not  final,  and  gave  to 
him  no  protection  against  the  law.  He  knew  that  his 
right  to  manufacture  and  sell  during  the  time  in 
question  was  disputed,  and  he  carried  on  his  business 
at  his  peril.  It  is  true  the  defendant  found  that 
Hagensick  was  not  guilty  of  a  contempt,  but  he  did 
so  notwithstanding  the  fact  that  the  violation  of  the 
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injunction  was  fully  shown  by  the  stipulation  of  the 
parties,  and  in  no  manner  contradicted,  and  it  should 
have  been  punished  as  one.  In  view  of  the  facts  dis- 
closed by  the  record,  the  defendant  might  well  have 
used  the  discretion  given  by  law  to  impose  the  lightest 
punishment  which  would  meet  its  requirements ;  but 
in  deciding  that  there  was  no  contempt,  and  in  dis- 
charging the  accused,  he  acted  illegally.    Reversed. 


Margaret  Lewis,  et  ah,  Appellees,  v.  James  M.       ,»§  ^j 
Arbuckle,  et  al.y  Appellants.  , 


The  Same  v.  Frank  Miller,  et  al.,  Appellants. 

1.  Conveyance:  undue  influence:  evidence.  In  an  action  to  set 
aside  a  conveyanee  of  lands  as  having  been  obtained  through  undue 
influence  and  false  promises,  it  appeared  that  the  grantor,  a  widow 
eighty  years  of  age,  died  within  sixty  days  after  the  conveyance,  and 
that  her  husband  died  about  a  year  prior  to  that  time.  The  plaintiffs 
were  children  of  the  grantor,  and  one  of  them,  a  daughter,  living  in 
a  neighboring  county,  had  visited  her  mother  after  her  father's  death, 
and  afterwards  wrote  her  two  letters.  Another  daughter,  living  in  the 
same  state  for  twelve  years,  had  not  seen,  nor  visited,  her  mother, 
nor  had  any  communication  with  her  during  that  time.  Another 
daughter,  likewise  living  in  the  same  state,  had  not  visited  her 
parents  for  four  years.  Another  of  the  plaintiffs,  a  son,  who  lived 
in  a  distant  state,  had  never  visited  his  mother,  nor  had  he  written 
her  for  years  before  her  death.  The  grantees  were  a  son  and 
daughter  of  the  grantor.  The  son  had  lived  with  his  mother  for 
about  a  year  before  her  death,  and  had  assisted  her  and  oared  for 
her,  but  for  several  years  prior  to  that  time  had  been  absent  from 
home,  and  his  location  was  unknown  to  his  relatives.  The  daughter 
had  for  nine  years  lived  just  across  an  alley  from  her  mother,  and 
during  all  that  time  had  been  relied  upon  by  her  mother  for  aid  and 
support.  The  grantor  had  not  been  satisfied  with  the  amount  of  rent 
received  for  the  land,  had  complained  that  it  was  insufficient  to  support 
her  and  her  husband,  and  for  several  years  before  he  died  wanted 
her  husband  to  sell  the  same.  After  her  husband's  death  she 
mortgaged  the  land  to  pay  debts,  and  would  have  sold  it  had  she 
found  any  one  willing  to  purchase.  The  justice  who  drew  the  con- 
vey anoe,  and  took  the  acknowledgment,  testified  that  the  grantor 
was  cheerful  at  the  time,  that  he  talked  with  her  for  about  an  hour 
in  the  absence  of  the  grantees,  and  was  not  advised  that  anything 
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was  wrong,  and  that  *  the  grantor  hanted  up  an  old  deed  from 
which  to  get  the  desoription  of  the  property.  It  also  appeared 
that  the  grantor  had  stated  to  several  friends  that  sh^  intended  to 
give  to  one  of  the  grantees  the  gz^ater  part  of  her  property  on 
acoonnt  of  her  kindness  to  her.  The  consideration  expressed  in  the 
deed  was  one  dollar.  Held,  that  the  evidence  failed  to  show  that 
the  deed  was  execated  nnder  undue  influence. 

2.  :  CAPACITY  TO  CONVEY:  EVIDENCE.    Evidence  that  the  grantor 

could  neither  read  nor  write,  nor  count  money;  that  she  believed  she 
could  see  fairies,  conversed  with  them,  set  the  table  for  them,  and 
wanted  to  keep  on  the  good  side  of  them,  and  that  she  imagined  she 
could  see  departed  spirits,  and  called  the  attention  of  people  to  the 
spirits  of  her  departed  children,  which  she  imagined  she  could  see  in 
the  road;  Tteld,  to  be  insufficient  to  show  want  of  capacity  in  the 
grantor  to  convey  in  view  of  proof  that  in  her  business  affairs  the 
grantor  was  known  to  exercise  judgment  and  reason. 

Appeal  from  Delaware  District  Cottrt.—Ko^.  J.  J. 
Ney,  Judge. 

Thursday,  May  19,  1892. 

These  two  causes  were  consolidated  and  tried 
together  in  the  court  below.  They  are  actions  in 
equity  to  set  aside  certain  deeds  executed  by  Margaret 
Walsh  to  Michael  Walsh,  her  son,  and  to  Mary  Ann 
Adams,  her  daughter;  also  deeds  made  by  the  said 
Michael  and  Maiy  Ann  to  the  defendants,  Arbuckle 
and  Miller,  on  the  ground  that  the  deed  from  Margaret 
Walsh  was  procured  by  undue  influence.  It  is  averred 
that  Arbuckle  and  Miller  took  their  deeds  with  knowl- 
edge of  the  fact  that  their  grantors  had  acquired  title 
by  undue  influence  and  fraud  practiced  on  their  mother. 
The  defendants,  Miller  and  Arbuckle,  claim  to  have 
purchased  in  good  faith,  and  for  a  valuable  considera- 
tion, and  without  knowledge  or  notice  that  the  title 
of  their  grantors  was  obtained  by  fraud  or  undue 
influence.  The  defendant,  Walsh,  was  not  served 
with  notice,  and  made  no  appearance.  The  defendant, 
Adams,  denies  the  allegations  of  fraud  and  undue 
influence,  and  avers  that  the  conveyance  was   made 
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to  her  and  Michael  Walsh  in  pursuance  of  an  oral 
contract,  whereby  they  were  to  pay  certain  indebted- 
ness then  existing,  maintain  their  mother  (the  grantor) 
through  life,  and  at  her  death  erect  a  monument  for 
her  and  her  husband,  pay  her  funeral  expenses,  and 
pay  each  of  the  plaintiffs  fifty  dollars.  That  said 
contract  has  been  carrijd  out  on  their  part,  except  the 
payment  to  the  plaintiffs  of  fifty  dollars  each,  which 
sum  is  paid  into  court  for  their  use.  The  district  court 
set  aside  the  deed  of  Margaret  Walsh  in  so  far  as  the 
same  conveyed  any  interest  to  Michael  Walsh;  also 
set  aside  the  deeds  from  Michael  Walsh  and  Mary 
Ann  Adams  aijd  her  husband  to  James  Arbuckle  and 
Frank  Miller,  so  far  as  they  convey  any  interest  of 
Michael  Walsh  to  Arbuckle  and  Miller.  In  all  other 
respects  it  confinned  title  in  Arbuckle  and  Miller  to 
the  land  conveyed  to  them,  ordered  that  the  money 
tendered  by  the  defendant,  Adams,  be  turned  over  to 
the  plaintiffs,  and  taxed  the  costs  to  Mary  Ann  Adams. 
Mary  Ann  Adams,  James  M.  Arbuckle  and  Frank 
Miller,  the  defendants,  each  separately  appeal. — 
Beversed. 

Yoran  d  Arnold^  for  appellants. 

Blair ^  Dunham  A  NorriSj  for  appellees. 

KiNNE,  J. — The  plaintiffs  and  the  defendants, 
Mary  Ann  Adams  and  Michael  Walsh,  are  children  of 
Margaret  Walsh,  deceased.  Less  than  two  months 
prior  to  her  death  she  conveyed  eighty  acres  of  land  to 
the  defendants,  Mary  Ann  Adams  and  Michael  Walsh, 
the  consideration  named  in  the  deed  being  one  dollar. 
The  plaintiffs  insist  that  this  conveyance  was  procured 
by  undue  influence  and  false  promises,  and  on  the 
representation  of  the  grantees  that  they  would  give 
the  grantor  a  mortgage  on  the  land  for  its  full  value, 
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which  said  grantees  did  not  do.  The  defendants' 
contention  is  set  out  above. 

The  facts  disclosed  by  this  record  are  that  Margaret 
Walsh  was  eighty  years  old  or  over,  the  evidence  as 
to  her  exact  age  being  indefinite;  that  her  husband 
died  about  a  year  before  she  executed  this  deed ;  that 
Margaret  Lewis,  one  of  the  daughters,  had  resided  in 
Floyd  county,  Iowa,  for  two  years  or  more.  She 
visited  her  mother  after  her  father's  death,  and  wrote 
her  two  letters.  Catherine  McQuirk,  another  daugh- 
ter, lived  in  Sioux  county  for  twelve  years,  and  never 
visited  or  saw  her  mother  during  all  of  that  time. 
There  is  nothing  to  show  that  during  this  time  she 
ever  wrote  to  or  in  any  way  communicated  with  her 
mother.  Ella  Merry,  another  daughter,  lived  in 
O'Brien  county  for  six  years,  and  visited  her  parents 
four  years  ago.  Martin  Walsh  has  lived  in  California 
for  about  thirty  years.  He  has  never  visited  his  mother, 
and,  so  far  as  appears,  he  did  not  write  her  for  years 
before  her  death.  Michael  Walsh  lived  with  his  mother 
for  about  a  year  prior  to  her  death,  and  cared  for  her 
and  assisted  her  in  her  housework.  For  several  years 
prior  thereto  he  had  been  absent,  and  his  whereabouts 
were  unknown  to  his  relatives.  Maiy  Ann  Adams  had 
for  the  last  nine  years  of  her  mother's  life  lived  just 
across  an  alley  from  her.  While  the  testimony  is  some- 
what conflicting,  it  is  clear  that  Mrs.  Adams  helped 
provide  for  her  mother,  assisted  her  in  her  house,  and 
in  every  reasonable  way  ministered  to  her  comfort  and 
support.  We  have  stated  the  situation  of  these  children 
with  reference  to  their  mother  quite  fully,  as  to  our 
minds  it  has  an  important  bearing  upon  the  question  we 
must  determine.  It  is  clear  that  for  the  last  nine  years 
of  her  life,  the  daughter,  Mrs.  Adams,  was  constantly 
relied  upon  by  her  mother  for  aid  and  support. 

I.  A  material  question  is  as  to  the  intention  of 
Mrs.  Walsh  as  to  selling  the  land  in  controversy.    It 
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1.  convbyahcb:  seems  that  at  the  time  her  husband  leased 
^ce^^y  the  land  to  MUler  she  was  not  satisfied 
dence.  ^^j^  ^j^^  amount  of  rent  to  be  paid.     She 

and  her  husband  wanted  to  sell  the  land  ajt  least  three 
years  prior  to  her  death.  She  then  complained  that 
they  were  not  getting  enough  out  of  it  to  support  them. 
The  plaintiff  Lewis,  in  October,  1888,  thought  her 
mother  had  better  sell  the  land,  take  the  money,  and  use 
it.  After  her  husband's  death  Mrs.  Walsh  borrowed 
money  on  the  land  to  pay  debts  which  had  accumu- 
lated. During  the  holidays  in  1888,  she  told  John 
Lewis  the  farm  did  not  bring  enough  to  live  on,  and 
that  she  and  Mike  had  tried  to  sell  it,  and  could  not 
find  any  one  to  buy.  In  January,  1889,  she  offered  to 
Bell  it  to  the  defendant  Miller,  but  he  thought  her  price 
too  high.  There  is  no  question  from  the  testimony  but 
that  the  intent  to  sell  this  land  had  been  in  Mrs'. 
Walsh's  mind  for  several  years,  and  it  was  not  the 
result  of  the  influence  of  any  one.  It  is  equally  clear 
that  originally  she  intended  to  give  this  land  to  the 
defendant  Adams.  She  told  Grimes  so,  and  gave  as  a 
reason  the  absence  in  the  west  of  the  other  girls,  the 
fact  that  they  paid  no  attention  to  her,  did  not  help 
her,  nor  write  to  her.  In  a  conversation  with  Mrs. 
Sloan  the  fall  before  her  death,  Mrs.  Walsh  spoke  of 
Mrs.  Adams'  kindness  in  providing  for  her,  and  said 
she  was  going  to  give  Mary  Ann  the  biggest  part  of  her 
property,  on  account  of  her  kindness. 

Was  there  any  undue  influence!  We  may  say 
that  much  evidence  was  introduced  which  is  incompe- 
tent, and  cannot  be  considered.  Mrs.  Moreland  testi- 
fies that  deceased  told  her  that  Mike  had  threatened  to 
kill  her  if  she  did  not  fix  the  property  as  he  wanted, 
and  that  he  and  the  defendant  Adams  were  worrying 
her  about  the  property.  Mrs.  Strader  also  testifies  that 
Mrs.  Walsh  told  her  of  Mike's  threats.  There  is  some 
testimony  as  to  the  desire  of  Mike  to  get  the  tenant. 
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Miller,  off  of  the  place,  and  that  he  and  Mrs.  Adams 
wanted  their  mother  to  sell  the  land.  The  force  of 
Mrs.  Moreland's  testimony  is  much  weakened  by  tho 
unhappy  relations  existing  between  her  and  Mrs. 
Adams.  Clearly  there  is  no  evidence^  which  would 
justify  a  court  in  saying  that  Mrs.  Adams,  so  far  as 
she  was  concerned,  obtained  the  conveyance  through 
the  exercise  of  any  undue  influence. 

It  is  insisted,  however,  that  Michael,  after  he  camo 
home,  won  his  mother's  confidence  to  such  an  extent, 
and  by  such  means,  that  the  conveyance  as  to  him  was 
properly  set  aside.  There  are,  it  is  true,  some  circum- 
stances  which,  in  and  of  themselves,  would  seem  to 
point  to  the  exercise  of  improper  influence  on  hi& 
mother  by  Michael  in  procuring  this  conveyance,  but 
^ewed  in  the  light  of  the  circumstances  surrounding^ 
the  execution  of  the  conveyance,  we  do  not  think  they 
are  sufficient  to  justify  us  in  setting  the  deed  aside  as 
to  him.  Wilson,  the  justice  who  made  the  deed,  says 
Mrs.  Walsh  was  cheerful,  like  any  lady  of  her  age; 
that  it  appeared  to  be  her  voluntary  act  and  deed, — ^her 
own  choice.  He  was  in  the  house  an  hour,  and  he 
says  during  this  time  she  took  part  in  the  conversa- 
tions, talking  intelligently  and  rationally.  He  says: 
'*  There  was  not  the  least  apparent  effort  on  the  part  of 
Mrs.  Adams  or  Michael  to  induce  her  to  make  this 
conveyance."  If  this  deed  had  been  procured  by 
undue  influence,  if  the  grantees  were  attempting  to 
induce  their  mother,  against  her  will,  to  part  with  the* 
title,  we  do  not  think  they  would  have  proceeded  in  the 
manner  shown  by  the  testimony.  The  serivener  was- 
not  advised  that  there  was  anything  wrong  about  the 
transaction.  It  does  not  appear  that  Michael  and  Mrs. 
Adams  were  present  during  all  the  time  that  the  justice 
was  in  Mrs.  Walsh's  house,  talking  with  her,  and  pre- 
paring the  deed.  The  decedent  got  up  from  her  chair, 
and  looked  in  her  bureau  drawer  for  an  old  deed  to  get 
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the  description  from.  This  was  done  on  her  own 
motion.  From  these  and  other  facts  we  conclude  that 
there  was  no  undue  influence  used  which  resulted  in 
the  procurement  of  the  deed  from  Mrs.  Walsh.  The 
question  of  consideration  is  only  a  circumstance  to  be 
taken  into  account  with  other  facts  and  circumstances 
in  determining  whether  the  conveyance  was  procured 
through  fraud  and  undue  influence. 

II.     Had  the  decedent  the  capacity  to  execute  the 
deed!     She  was  at  least  eighty  years  old  and  infirm  in 

^  ^^  ^j^    body  and  mind.     **She  had  for  a  long 

'  to  convey:  ev-  time  au  halluciuatiou  that  she  could  see 

laenoe. 

fairies;  conversed  with  them;  set  the 
table  for  them ;  thought  sticks  of  stove  wood  fairies ; 
wanted  to  keep  on  the  good  side  of  them ;  imagined 
she  could  see  departed  spirits,  particularly  of  her  chil- 
dren; imagined  she  could  see  their  whitened  bones, 
and  could  not  be  led  to  believe  but  that  some  of  them 
were  dead;  called  people's  attention  to  seeing  their 
spirits  out  in  the  road.  She  was  illiterate,  could  Neither 
read,  write  nor  count  money.''  It  is  insisted  with 
much  confidence  that  these  and  other  facts  show  that 
the  decedent  was  not  competent  to  execute  the  convey- 
ance in  question.  This  question  may  be  determined 
from  the  testimony  of  those  witnesses  who  are  not 
interested  in  the  event  of  this  suit.  The  record  shows 
that  many  of  the  witnesses  gave  an  opinion  as  to  the 
•decedent's  mental  unsoundness  without  disclosing  any 
suflBcient  facts  as  a  basis  therefor.  The  rest  of  them 
based  their  opinions  chiefly  on  the  facts  above  stated. 
The  physician  who  attended  the  deceased  in  her  last 
illness,  and  who  had  been  her  family  physician  for 
years,  says  she  did  not  appear  different  from  what 
people  always  do  when  suffering  as  she  was.  He  never 
observed  anything  in  any  manner  indicating  mental 
unsoundness.  Joseph  Grimes,  a  citizen  of  excellent 
repute,  had  known  the  deceased  since  1846.    He  had 
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for  years  been  her  trusted  adviser.  He  had  frequently 
drawn  papers  for  her  and  her  husband.  He  says  they 
were  both  believers  in  spirits.  He  was  present  in  Jan- 
uary 2,  1889, — about  two  months  before  her  death, — 
when  a  settlement  was  had  with  the  tenant.  His 
testimony  shows  she  evinced  a  lively  interest  in  the 
matter  of  the  settlement,  and  called  the  attention  of  the 
tenant  to  certain  things  which  he  had  agreed  to  do  and 
had  not  done.  He  saw  her  also  about  a  month  before 
she  died.  She  always  did  her  own  business.  He  says 
she  always,  in  Ji^r  business  affairs,  exercised  judgment 
and  reason,  and  he  never  heard  her  capacity  to  trans- 
act business  called  in  question  until  after  her  death. 
This  testimony  is  corroborated  by  several  other  persons 
well  qualified  to  speak  with  accuracy  concerning  her 
mental  condition.  We  cannot  doubt,  in  view  of  the 
evidence,  as  to  the  interest,  activity  and  knowledge  of 
the  deceased  as  to  her  business  matters,  that  she  pos- 
sessed the  capacity  to  make  the  deed.  Many  persons 
believe  in  spiritual  manifestations,  insist  that  they 
have  communication  and  conversations  with  deceased 
friends,  and  the  like ;  yet  such  things  are  not  necessa- 
rily evidence  of  such  a  disordered  mental  condition  as 
to  show  that  those  who  hold  such  opinions  are  unfit  to 
make  a  disposition  of  their  property. 

It  follows  from  what  we  have  said  that  the  convey- 
ance from  Mrs.  Walsh  to  Michael  Walsh  and  Mary  Ann 
Adams  was  valid,  and  hence  we  need  not  consider  the 
questions  raised  as  to  whether  the  defendants  Arbuckle 
and  Miller  purchased  in  good  faith  and  without  notice 
of  Mrs.  Walsh's  mental  condition.  Even  if  Mrs. 
Walsh's  mental  condition  was  such  as  to  render  her 
incompetent  to  make  the  deed,  still  these  defendants 
had  no  actual  knowledge  of  it;  and,  if  it  be  conceded 
that  they  had  suflBcient  knowledge  to  put  them  upon 
inquiry  to  ascertain  the  facts,  it  is  shown  that  they 
investigated  the  facts  disclosed  to  them  in  good  faith 
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and  with  diligence,  and  from  such  investigation  they 
were  warranted  in  believing  Mrs.  Walsh  capable  of 
conveying  the  real  estate.  Wade,  Notice,  sections  28,  29, 
31;  Wilson  V.  Miller ^  16  Iowa  111.  The  evidence,  to 
justify  us  in  setting  aside  these  deeds,  should  be  clear, 
satisfactory  and  conclusive.  It  is  not  of  that  character. 
Fifield  V.  Gaston  J  12  Iowa  218;  Parker  v.  Pierce,  16 
Iowa  227;  Bay  v.  Teabout,  65  Iowa  157.  The  judg- 
ment of  the  district  court  will  be  reversed,  except  as  tg 
the  amount  tendered  and  paid  into  court,  which  will  be 
paid  over  as  directed  by  the  district  court,  and  the  plain- 
tiffs' bill  will  be  dismissed  at  their  costs.  The  cause  will 
be  remanded  for  judgment  and  decree  in  the  lower 
court  in  conformity  with  this  opinion.    Revebsed  and 

EEHAKDED. 


A.  Sewell  &  Son.  Appellants,  v.  H.  C.  Mead,  Ap- 
pellee. 

Brecu3h  of  Contract:  settlement:  pleadino:  burden  of  proof:— 
Where  in  an  action  to  recover  damages  for  the  breach  of  a  contract 
for  pasturing  cattle,  and  to  recover  back  a  sum  paid  under  protest  to 
obtain  the  release  thereof,  the  defendant  answered  admitting  the  pay- 
ment of  the  snm  claimed  to  have  been  paid,  but  alleged  that  such 
payment  was  made  upon  a  settlement  then  had  between  the  parties ; 
held,  that  the  burden  was  upon  the  plaintiff  to  prove  that  said  pay- 
ment was  not  in  settlement,  and  that  the  court  properly  instructed 
the  jury  that,  if  a  settlement  was  had,  the  plaintiff  could  not  recover 
damages  for  the  breach  of  the  contract. 

Appeal  from  Butler  District  Court. — Hon.  J.  C.  Shebwin, 

Judge. 

Thuesday,  May  19,  1892. 

Action  at  law  to  recover  thirty-one  dollars  and 
thirty-seven  cents  alleged  to  have  been  paid  by  the 
plaintiffs  to  the  defendant  under  protest,  and  to  recover 
two  hundred  and  thirty-four  dollars  damages  for  an 
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alleged  breach  of  contract.  The  case  was  tried  by  a 
jury,  and  a  verdict  and  judgment  rendered  for  the 
defendant.    The  plaintiffs  appeal. — Affirmed. 

E.  L.  Smalley^  for  appellants. 

J.  H.  Scales  J  for  appellee. 

Given,  J. — The  appellants  state  as  the  basis  of 
this  action  that  about  May  5,  1889,  the  appellee  agreed 
verbally  with  them  to  pasture  for  them  one  hundred 
and  seventeen  steers  on  his  farm  from  that  time 
until  October  10th  following,  for  one  dollar  and  seventy- 
five  cents  per  head ;  to  furnish  good  and  sufficient  pas- 
ture, feed  and  water;  not  to  overstock  the  pasture;  and 
not  to  allow  heifers  or  cows  to  be  kept  in  the  same  pas- 
ture. They  allege  as  their  first  cause  of  action  that 
about  September  13,  1889,  the  appellee  sent  them  word 
*'that  they  should  come  and  get  their  stock,  on  account 
of  the  insufficiency  of  the  feed;''  that  on  that  day  they 
went  and  found  the  stock  suffering  for  want  of  feed ; 
that  the  appellee  refused  to  allow  them  to  take  the  stock 
without  paying  the  full  price  for  the  full  time,  and 
refused  to  furnish  any  better  pasture;  ''that  under 
protest  the  plaintiffs  paid  the  defendant  the  sum  of 
two  hundred  dollars,  or  foui*  and  seventy-five  one- 
hundredth  dollars  less  than  thei  full  amount  of  the 
herd  bill,  which  sum  of  two  hundred  dollars  was  in 
excess  of  the  amount '  due  said  defendant,  at  the 
aforesaid  rate  and  for  the  aforesaid  time,  in  the  sum  of 
thirty-one  and  thirty-seven  one-hundredth  dollars,  no 
part  of  which  has  been  paid,  for  which  the  plaintiffs 
demand  judgment."  For  further  causes  of  action  the 
appellants  allege  that  the  appellee  failed  to  keep  and 
perform  said  contract,  in  that  he  failed  to  furnish  good 
and  sufficient  pasture,  feed  and  water,  failed  to  keep 
said  steers  separate  from  cows  and  heifers,  and  failed  to 
keep  them  until  October  10,  1889 ;   that,  by  reason  of 
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said  breaches  of  said  contract,  the  appellants  were  dam- 
aged two  hundred  and  thirty-four  dollars,  which,  with 
the  thirty-one  and  thirty-seven  one-hundredth  dollars 
paid  under  protest,  they  ask  to  recover.  The  defend- 
ant answered,  admitting  that  he  pastured  the  plaintiffs' 
cattle,  and  that  the  plaintiffs  paid  him  therefor,  on 
September  13,  1889,  two  hundred  dollars.  He  denies 
every  other  allegation  in  the  petition,  and  alleges  that 
said  payment  was  made  upon  a  settlement  then  had 
between  them  for  the  pasturing  of  the  cattle.  The 
foregoing  is  a  sufficient  statement  of  the  issues  to  an 
understanding  of  the  questions  to  be  considered. 

Upon  the  issue  of  settlement  the  court  instructed 
that  the  burden  was  on  the  plaintiffs  to  show  that  the 
two  hundred  dollars  was  paid  under  protest,  for  the 
purpose  only  of  releasing  the  stock  from  the  defend- 
ant's lien,  and  not  in  settlement  for  keeping  the  same, 
and  that  if  the  two  hundred  dollars  was  paid  as  a  full 
settlement  the  plaintiffs  could  not  recover.  The  court 
submitted  the  following  special  interrogatory,  which 
the  jury  answered  in  the  affirmative:  *^Did  the  plain- 
tiffs and  the  defendant  have  a  settlement  in  full  for  the 
keeping  and  feeding  of  said  cattle  at  the  time  the  two 
hundred  dollars  was  paid  to  the  defendant  by  the  plain- 
tiffs, at  the  time  the  stock  was  taken  awayf  The 
appellants  complain  of  the  instruction  as  to  the  burden 
of  proof,  and  cite  Osgood  v.  Bringolf,  32  Iowa,  265. 
In  that  case  payment  is  denied,  while  here  it  is  admit- 
ted. The  payment  alleged  being  admitted,  the  pre- 
sumption is  that  it  was  on  settlement,  and  the  burden 
is  on  the  plaintiffs  to  overcome  that  presumption. 
They  also  complain  of  the  other  instruction  mentioned, 
contend  that  a  settlement  as  claimed  would  not  include 
damages  for  a  breach  of  the  contract,  and  for  this  same 
reason  it  is  urged  that  the  court  erred  in  submitting  the 
special  interrogatory.  While  the  answer  is  not  as  spe- 
cific as  it  might  have  been  in  that  respect,  it  may  fairly 
be  understood  as  alleging  a  settlement  in  full  of  all 
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growing  out  of  the  keeping  of  the  stock.  We 
:er  that  the  appellants  so  considered  it,  from  the 
t  they  did  not  ask  to  have  the  answer  made 
leciflc,  did  not  at  the  time  object  to  the  special 
jatory,  or  ask  that  any  different  interrogatory 
oaitted.  We  see  no  error  in  submitting  the 
a  of  settlement. 

d  only  other  question  made,  affecting  this  branch 
ase,  is  that  the  verdict  is  not  sustained  by  and 
ary  to  the  evidence.  It  is  neither  necessary  nor 
that  we  here  discuss  the  evidence.  It  is  suflBcient 
hat  we  think  it  fully  sustains  the  special  finding, 
ire  was  a  settlement  in  full,  and  as  that  goes  to 
nauses  of  action  the  general  verdict  is  sustained 
evidence.  It  follows  from  these  conclusions 
3  plaintiffs  were  not  entitled  to  recover  for  the 

breaches  of  contract,  and  whatever  errors,  if 
curred  on  the  submission  of  that  branch  of  the 
)re  without  prejudice  to  the  appellants. 
3  judgment  of  the  district  court  is  affiemed. 


STH  Bliven,  Appellee,  v.  City  of  Sioux  City, 
Appellant. 

al  Corporations:  sidewalks  :  defective  bill-board  :  pkr- 
injury:  notice:  construction  op  statute.  A  defeotive 
»ard,  standing  wholly  in  the  street  between  the  sidewalk  and  the 
ng  property,  is  a  defect  in  the  sidewalk,  within  the  meaning 
tion  1,  chapter  25,  of  acts  of  the  Twenty-second  General 
ibly,  providing  that  no  action  shall  be  brought  against  a  mn- 
1  corporation,  on  account  of  injuries  resulting  from  defective 
)  or  sidewalks,  after  six  months  from  the  date  of  injuiy,  unless 
n  notice  of  such  injury  be  served  upon  the  corporation  within 
days  after  its  occurrence. 

from    Woodbury  District  Court. — Hon.  C.   H. 
Lewis,  Judge. 

noN  to  reccover  damages  for  personal  injuries 
to  have  been  caused  by  negligence  on  the  part 
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of  the  defendant..  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  in  favor  of  the  plaintiff.  The 
defendant  appeals. — Reversed. 

J.  L.  Kennedy  and  T.  G.  Henderson^  for  appellant. 

Appellant  contends  that  the  gist  of  the  appellee^s 
action  is  personal  injury,  resulting  from  a  defective 
street,  and  the  failure  of  appellant  to  properly  main- 
tain its  streets ;  and  that  by  the  provisions  of  section 
633  of  McClain's  Code  her  action  is  barred.  *'The 
manifest  object  of  the  provision  in  the  charter  is  that 
the  city  may  have  timely  notice  of  any  such  claim 
made ;  so  as  to  be  able  to  ascertain  what  the  facts  are, 
and  to  establish  them  while  witnesses  are  obtainable.'' 
Nichols  V.  City  of  Minneapolis j  16  N.  W.  Rep.  410; 
Schultz  V.  Coon,  8  N.  W.  Rep.  (Wis.),  283;  Borsey  v. 
City  of  BacinCy  18  N.  W.  Rep.  928.  This  court  has 
held  that  the  permission  of  an  obstruction  in  a  street 
from  snow  and  ice  being  deposited  thereon,  whereby 
injury  results  to  a  traveler,  will  render  the  city  liable. 
Collins  V.  City  of  Council  Bluffs,  32  Iowa,  324.  Hence 
it  cannot  be  said  that  the  structure  complained  of 
herein  was  no  part  of  the  street,  and  consequently 
did  not  constitute  a  nuisance  or  defect  in  the  street, 
for  snow  and  ice  cannot  be  said  to  be  a  part  of  the 
street  when  deposited  thereon.  It  would  seem  in  the 
case  at  bar,  that  the  liability  of  the  city,  if  liable  at  all, 
would  be  from  a  failure  to  repair  the  street  by  remov- 
ing the  structure  therefrom.  This  bill-board  was  not 
only  placed  upon  the  street,  but  was  so  erected  as  to 
become  a  part  of  the  street  itself.  Moore  v.  City  of 
Burlington,  49  Iowa,  136.  Section  726  of  the  Code 
makes  it  the  duty  of  the  municipality  to  keep  its  streets 
open  and  in  repair  and  free  from  nuisance.  Section 
5470  of  McClain's  Code  declares  that  '^the  obstructing 
or  encumbering  by  fences,  buildings  or  otherwise  the 
public  highways,  private  ways,  streets,  alleys  or  com- 
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luisances.''  The  city  must,  therefore,  have 
of  negligence  with  respect  to  the  main- 
their  streets,  and  appellee's  action  must 
)arred  by  reason  of  her  failing  to  bring  her 
in  the  time  required,  and  failure  to  serve 
I  the  city  within  ninety  days  from  the  date 

y. 

.  Jay  and  Lynn  <6  Sullivan,  for  appellees. 

king  of  injuries  resulting  from  defective 
sidewalks,  the  legislature  only  meant,  of 
)cts  as  such.  And,  also,  in  speaking  of  the 
ich  corporation  to  perform  its  duty  in  con- 
)r  maintaining  streets  or  sidewalks,  they 
ean  the  same  sort  of  defect,  to-wit:  De- 
e  street  as  such.  The  case  of  Nichols  v. 
tneapolis,  cited  by  counsel  for  appellant, 
lis  attention  to  some  statute  of  a  similar 
does  not  even  mention  the  sort  of  defect 
of.  Whether  it  was  a  defect  in  the  street 
m  independent  structure,  which  in  no  way 
travel.  And  in  the  case  of  Plumb  v.  City  of 
2C,  erroneously  styled  Schultz  v.  Coon,  by 
appellant,  the  injury  was  caused  by  a  defect 
alk.  Neither  is  the  character  of  the  defect 
the  case  of  Dorsey  v.  City  of  Badne,  cited 
it.  In  the  case  of  Collins  v.  City  of  Council 
i  by  counsel,  snow  and  ice  had  accumu- 
>  traveled  part  of  the  street  in  such  manner 
;itute  a  defect.  In  Moore  v.  City  of  Bur- 
nber  had  been  piled  up  in  the  traveled 
he  street  in  such  manner  as  to  precipitate 
•  into  a  creek,  and  being  an  obstruction  to 
in  incumbrance  to  the  sidewalk,  necessarily 
a  defect  in  the  street  as  such.  As  sustain- 
ition,  that  the  bill-board  complained  of  did 
ite  a  defect  in  the  street  as  such,  we  cite: 
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McArthur  v.  City  of  Saginaw^  cited  by  counsel  for 
appellant,  and  Carver  v.  Plank  Road  Co.y  61  Mich.  585; 
Hiocon  V.  Lowell^  13  Gray  59;  Howell  v.  City  of 
Lowell  J  7  Gray,  100;  Kitter  v.  Dunstable^  7  Gray,  104; 
Taylor  v.  Peckhaniy  5  Am.  Rep.  578;  Hewison  v.  City  of 
New  Haven ^  9  Am.  Eep.  345;  Macomber  v.  Taunton, 
100  Mass.  225;  Homes  v.  Boston,  6  Am.  Rep.  194.  Be- 
cause a  structure  is  a  nuisance,  it  does  not  by  any  means 
follow  that  it  is  a  defect  in  the  street  as  such.  The 
statute  of  limitations,  which  it  is  claimed  is  applicable 
to  this  case,  in  no  way  alludes  to  nuisances,  or  struct- 
ures which  do  not  constitute  defects  in  streets  as  such,, 
with  regard  to  their  usefulness  and  safety  for  the  pur- 
pose of  travel,  but  merely  mentions  defects  and  neg- 
lect or  failure  to  keep  in  repair.  See  Hughes  v.  City 
of  Fond  du  Lac,  41  N.  W.  Rep.  407;  Pye  v.  City  of 
Mankato,  38  N.  W.Rep.  621. 

Robinson,  C.  J. — ^A  wooden  structure  ninefy-two 
feet  in  length,  and  about  twelve  feet  in  height,  made 
by  nailing  boards  to  ^upright  pieces  of  timber,  and 
known  as  a  '*bill-board,''  fell  upon  the  plaintiff  whUe 
she  was  on  a  sidewalk  in  a  street  of  the  defendant,  in- 
flicting the  injuries  for  which  she  seeks  to  recover* 
The  bill-board  was  wholly  in  the  street  between  the 
sidewalk  and  the  lots,  about  three  feet  from  the  latter, 
and  half  that  distance  from  the  former.  There  was 
evidence  which  tended  to  show  that  the  bill-board  was 
constructed  several  years  before  the  accident ;  that  it 
was  not  properly  constructed;  that  some  of  its  timbers 
had  decayed;  and  that  it  was  unsafe,  and  had  been  in 
that  condition  so  long  that  the  defendant  should  be 
charged  with  knowledge  of  the  fact  that  it  was  unsafe 
before  the  accident  occurred. 

I.  One  of  the  defenses  pleaded  is  that  the  action 
is  barred  by  the  statute  applicable  to  such  cases,  for 
the  reason  that  the  accident  occurred  more  than  six 
months  before  the  action  was  brought,  and  no  notice 
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juries  was  served  upon  the  defendant 
ays  from  the  time  they  were  received, 
at  the  facts  as  to  the  time  of  the  acci- 
of  notice  are  as  pleaded.  Section  1, 
5ts  of  the  Twenty-second  General 
5  follows:  ** Section  1.  That  in  all 
I  injury  resulting  from  defective  streets 
from  any  cause  originating  in  the  neg- 
)f  any  municipal  corporation,  or  its 
orm  their  duties  in  constructing  or 
eets  or  sidewalks,  no  suit  shall  be 
the  corporation  after  six  months  from 
injury,  unless  written  notice  specifying 
rcumstances  of  the  injury  shall  have 
n  such  municipal  corporation  within 
)r  the  injury.'^  The  appellee  contends 
ird  did  not  constitute  a  defect  in  the 
k,  within  the  meaning  of  this  statute. 
r  V.  Saginaw^  25  N.  W.  Rep.  (Mich.) 
the  appellee,  it  was  held  that  the 
city  for  injuries  suflEered  in  its  streets 
nd  was  confined  to  such  defects  as 
•  being  out  of  repair,  and  it  did  not 
>rming  no  part  of  the  streets,  and 
leir  condition  as  ways  kept  in  repair, 
d  that  it  was  not  necessary  for  the 
full  width  of  a  street  open  for  travel, 
a  suflBcient  portion  of  it  was  kept 
tion  for  use  the  city  was  not  liable 
ilting  to  the  driver  of  a  ho]*se  from 
jhe  side.  In  Hixon  v.  Lowell,  13  Gray, 
lat  the  city  was  not  liable  for  injury  to 
a  sidewalk  which  it  was  required  to 
aused  by  ice  and  snow  which  fell  from 
roof.  In  Macomber  v.  Taunton^  100 
3  held  that  the  city  was  not  liable  for 
vere  caused  by  a  hitching  post  which 
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stood  in  the  street  on  the  outer  edge  of  the  sidewalk. 
Other  cases  of  a  somewhat  similar  character  are  cited 
by  the  appellee,  but,  in  our  opinion,  none  of  them  sup- 
port her  theory  of  the  statute. 

It  is  the  duty  of  a  city  to  keep  its  streets  open  arid 
in  repair,  and  free  from  nuisance.  Code  sec.  527.  It 
is  also  its  duty  to  maintain  its  sidewalks  in  a  reasonably 
safe  condition.  Thomas  v.  Town  of  Brooklyn j  58  Iowa, 
438, 440 ;  Beazan  v.  Mason  City,  58 Iowa,  233.  This  duty 
extends,  not  merely  to  the  surface  of  the  street  or 
walk,  but  to  those  things  within  its  control  which  en- 
danger the  safety  of  those  using  the  street  or  walk 
properly.  It  may  not  be  the  duty  of  a  city  to  open  to 
public  travel  a  given  street  to  its  full  width,  and  it  may 
not  be  its  duty  to  construct  a  sidewalk  thereon ;  but 
when  it  has  assumed  that  obligation,  it  should  make 
the  street  anid  the  walk  reasonably  safe  for  the  uses  for 
which  they  are  intended.  A  *  ^defect''  is  defined  to  be 
a  wdnt  or  ** absence  of  something  necessary  for  complete- 
ness or  perfection. '^  Webster's  dictionary.  It  also 
includes  the  idea  of  a  fault  or  want  of  perfection.  In 
the  statutory  sense  a  street  or  sidewalk  is  defective 
when  it  is  not  in  a  reasonably  safe  condition  for  the 
use  for  which  it  is  intended.  That  condition  may 
be  due  to  improper  construction,  to  poor  materials,, 
or  other  causes.  It  may  be  due  to  the  presence  of 
something  which  is  a  menace  to  the  safety  of  the  users 
of  the  way,  as  well  as  to  imperfect  construction  or  the 
absence  of  needed  labor  or  material.  In  Drake  v. 
Lowell,  13  Mete.  (Mass.)  292,  the  city  was  held  to  be 
liable  for  damage  caused  by  the  fall  of  an  awning 
which  extended  over  the  sidewalk,  although  the  walk 
under  the  awning  was  in  good  condition.  The  stat- 
utory liability  of  the  defendant  in  that  case  was  much 
like  that  of  the  defendant  in  this.  In  Jones  v.  Boston, 
104  Mass.  75,  the  case  last  cited  and  other  cases  were 
reviewed;  and  it  was  said  that  a  danger  from  the  inse- 
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ition  of  the  awning  may  reasonably  be  treated 
from  a  defective  or  unsafe  condition  of  the 
In  this  case  the  bill-board  was  not  a  part  of 
nor  of  the  sidewalk,  but  it  was  in  the  street, 
t  to  the  control  of  the  defendant.  It  made  the 
tear  it  unsafe,  and  caused  the  injuries  in  ques- 
s  immaterial,  for  the  pui'poses  of  this^case, 
le  defect  be  said  to  have  been  in  the  street  or 
or  both,  although  as  the  bill-board  made  the 
fe,  that  may  be  said  to  have  been  '^defective,'' 
meaning  of  the  statut^.  This  conclusion  is 
Led  by  the  eyident  purpose  of  the  statute, 
iesigned  to  give  the  municipal  corporation 
e  of  injuries  for  which  it  is  claimed  to  be 
ill  enable  it  to  investigate  the  injuries  and 
Qstances  under  which  they  were  received, 
esses  who  knew  and  remember  the  facts  can 
to  the  end  that  fraud  may  be  prevented  and 
done.  It  would  be  as  important  to  the  cor- 
o  have  notice  of  an  injury  which  resulted 
ailing  of  boards  upon  a  sidewalk  as  though  it 
om  a  broken  or  missing  board.  There  is  no 
^resume  that  the  statute  was  intended  to  ex- 
ease  and  include  the  other. 
'  opinion,  the  action  is  barred  by  the  statute, 
tent  must  be  rendered  in  favor  of  defendant. 


iiLEY  State  Bank,  appellees,  v.  J.  C.  Hon- 
,  et  ah  J  appellees,  and  Welch  &  Bebgin, 
Intervenors,  Appellants. 

inds:  landlord's  lien:  exemptions:  waiver:  provisions 
FFEOT  OF  MORTGAGE:  NOTICE.    A  provision  in  a  lease  of 

any  damage  resulting  to  the  lessor  from  the  failure  of  the 
perform  the  terms  of  said  lease  with  relation  to  plowing, 
I  and  threshing,  or  from  the  failure  to  deliver  to  the  lessor 

of  the  crops,  should  be  a  lien  on  all  crops  grown  on  said 
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land,  and  on  all  property  of  the  lessee  used  on  said  premises,  whether 
exempt  from  execution  or  not,  is  in  effect  a  mortgage,  and  must  be 
recorded  to  be  valid  against  subsequent  purchasers  without  notice. 
Section  2017  of  the  CJode  does  not  give  the  landlord  a  lien  upon 
property  exempt  from  execution,  and  if  a  provision  like  the  above 
should  be  considered  a  waiver  of  such  an  exemption,  it  would  be 
invalid. 

Appeal  from   Woodbury  District   Court. — Hon.    C.   H. 
Lewis,  Judge. 

Friday,  May  20, 1892. 

Action  to  recover  rent  due  and  to  enforce  a  land- 
lord's lien.  The  intervenors  claim  a  prior  lien  upon 
certain  property  attached.  A  demurrer  to  the  petition 
of  intervention  was  sustained,  and  the  intervenors 
appeal. — Reversed. 

Win.  Milchristy  for  appellants. 

The  attachment  writ  could  only  legally  issue  for  the 
enforcement  of  the  statutory  lien.  The  landlord's  lien  is 
strictly  statutory .  Perry  v.  Waggoner,  68  Iowa,  403, 405. 
The  remedy  of  the  landlord,  as  well  as  the  right,  is  statu- 
tory. Houghton  v.  Bauer y  et  al. ,  70  Iowa,  314.  It  follows 
that,  in  availing  himself  of  this  special  and  extraor- 
dinary remedy,  the  landlord  must  take  it  just  as  the 
statutes  gives  it  to  him.  Merrit  v.  Fisher,  19  Iowa, 
354,  356.  If  exempt  property  can  be  taken  under  the 
landlord's  attachment,  because  a  lien  is  created  thereon 
by  the  lease,  then  any  other  personal  property  given  as 
security  in  the  lease,  not  kept  or  used  upon  the  leased 
premises,  may  be  taken  thereunder.  In  such  event  the 
lien  would  be  the  subject  of  contract  between  the 
parties  to  the  lease,  and  could  no  longer  be  regarded  as 
strictly  statutory.  In  that  case  the  oflBcer  would  look 
to  the  contract  between  the  parties,  rather  than  his  writ, 
to  ascertain  the  property  on  which  he  is  authorized  to 
levy.     If  plaintiff  has  a  lien  under  the  lease  upon  the 
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property,  for  rent  due,  it  is  in  the  nature  of  a 
s.  Bailey  v.  KeyeSj  52  Iowa,  90.  Being  in 
re  of  a  mortgage,  to  be  valid  against  inter- 
i  should  have  been  recorded.  Jones  on  Chattel 
IS,  sec.  13 ;  Pitkin  <&  Brooke  v.  Fletcher  &  Davis ^ 
53,  56. 

r  (6  Edmunds,  for  appellee. 

case  of  Richardson  Bros.  v.  Petersen,  58  Iowa, 
bears  out  the  position  taken  by  the  court.  The 
^as  plainly  that  the  lien  of  the  landlord  held  gobd 
;  the  exempt  property,  and  the  only  question 
;,  after  that  holding  in  the  matter,  was  whether 
,  by  an  absolute  transfer  of  the  property, 
est  the  landlord  of  that  lien.  In  determining 
he  lien  could  be  thus  defeated,  this  language  is 
at  decision ,  viz :  *  ^  If  it  could  be  defeated  in  that 
le  option  of  the  tenant,  the  security  would  be 
,  and  the  purpose  of  the  statute  to  protect  the 
would  be  defeated. ''  If  a  tenant  cannot 
B  landlord  of  his  lien  by  a  sale  absolute,  he 
0  so  by  a  conditional  sale.  In  Abraham  v. 
f,  73  Iowa,  112,  the  only  question  presented 
Bred  by  the  court  was  as  to  whether  property 
in  that  case  was  exempt  property,  and  no  ques- 
uver  was  presented  in  the  case.  The  statement 
ant's  argument,  that  a  waiver  of  exemptions 

would  be  void  is  not  upheld  by  the  case  of 
O^Brien,  20  Iowa,  376,  referred  to  in  argument, 
t  case  the  question  as  to  whether  such  agree- 
lease  would  be  void  was  not  presented,  for  it  was 

on  a  promissory  note  and  not  an  action  for 
case  of  Fejavary  v.  Broesch,  52  Iowa,  88,  the 
f  such  agreement  was  clearly  presented  and 
Y  the  court.  Whether  the  language  used  be 
a  lien  on  exempt  property,  or  be  it  a  waiver 
)tions,    the  right  under   the   statute   would 
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be  the  same,  and  would  create  a  landlord's  lien 
on  exempt  property  in  either  case.  Admitting  the 
remedy  of  the  landlord  to  be  strictly  statutory, 
is  there  anything  in  the  statute  to  prevent  parties 
from  contracting  to  create  a  lien  on  exempt  prop- 
erty? This  court  held,  in  the  case  of  Fejavary  v. 
Broeschy  52  Iowa,  88,  that  parties  capable  of  contracting 
could  create  such  a  lien,  and  a  waiver  of  exemptions 
was  there  upheld  upon  a  statement  of  facts  nearly 
identical  with  the  case  at  bar.  A  provision  creating  a 
lien  on  property  not  kept  on  the  demised  premises 
would  probably  contravene  the  provisions  of  the  statute, 
but  a  provision  in  a  lease  creating  a  lien  on  all  property 
kept  or  used  on  the  demised  premises,  by  the  tenant, 
is  valid.  The  lien  created  may  be  in  the  nature  of  a 
mortgage,  but  the  instrument  itself  is  not  a  mortgage. 
The  statute  creating  a  landlord's  lien  does  not  make 
any  provision  for  notice  or  for  recording  a  lease.  **If  a 
statute  creating  a  lien  provides  for  no  protection  in 
favor  of  persons  having  no  notice  thereof,  the  property 
subject  thereto,  cannot  be  transferred  free  of  the  lien 
on  the  ground  that  the  purchaser  has  no  notice  of  its 
existence.''  Richardson  Bros.  v.  Petersen^  58  Iowa, 
726.  In  PitUn  &  Brooks  v.  Fletcher  d  Davis  47  Iowa, 
53,  56;  the  court  holds  that  the  fact  that  the  landlord 
did  not  record  his  mortgage,  and  put  it  in  a  condition  to 
create  an  available  lien,  is  very  strong  proof  that  he 
relied  upon  his  landlord's  lien,  which,  of  course,  would 
be  valid  though  not  recorded. 

Robinson,  C.  J. — In  January,  1889,  certain  land 
was  leased  to  the  defendants  J.  0.  and  H.  C.  Honnold. 
As  a  part  of  the  rental  for  the  leased  premises,  they 
made  a  promissory  note  for  the  sum  of  five  hundred 
dollars,  payable  on  the  first  day  of  March,  1890.  The 
plaintiff  is  the  owner  of  that  note,  and  commenced  this 
action  soon  after  it  became  due.    A  writ  of  attachment 
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^rcement  of  the  landlord's  lien  was  issued, 
apon  certain  horses,  harness,  wagon,  farming 
5,  and  stock  which  were  owned  by  H.  C. 
i^ho  was  entitled  to  hold  them  as  exempt  from 
for  the  reason  that  when  the  lease  was  made 
the  writ  was  levied  he  was  a  resident  of  this 
mer,  and  the  head  of  a  family.  The  lease 
ing,  and  contains  the  following  provision: 
it  is  further  understood  and  agreed  by  and 
ese  parties  that  any  breach  of  this  contract, 
amage  that  the  first  party  may  sustain  by^ 
he  second  party  failing  to  perform  this  con- 
as  failing  to  do  plowing,  failing  to  harvest, 
thresh  grain  at  proper  time,  and  to  deliver 
5  share  according  to  this  contract,  and  any 
•e  and  damage  resulting  from  such  breach, 
B  same  as  rent  due,  and  the  first  party  shall 
for  such  damage  on  all  crops  growing  or 
aid  land,  and  on  any  and  all  property  of  the 
•ty  taken  upon  or  used  on  said  premises 
continuance  of  this  lease,  whether  the  same 
from  execution  or  not,  under  the  statutes  of 

laintiflE  claims  a  lien  upon  the  property  in 
r  by  virtue  of  this  provision.  The  inter- 
(n  a  prior  lien  thereon  by  virtue  of  two  chat- 
;es  which  were  executed  by  H.  C.  Honnold, — 
ich  was  given  in  September,  1889,  and  tha 
ovember  of  the  same  year.  The  lease  was 
(d,  and  the  intervenors  had  no  knowledge  of 
>ns  when  the  mortgages  were  taken.  The 
e  are  required  to  determine  is  whether  an 
between  the  landlord  and  tenant,  which  is 
>  extend  the  landlord's  lien  to  personal  prop- 
is  exempt  from  execution,  is  effectual  a& 
subsequent  mortgagee  without  notice.  The 
[ien  is  purely  statutory,  and  is  conferred  hy 
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section  2017  of  the  Code,  as  follows:  ^*A  landlord 
shall  have  a  lien  for  his  rent  upon  all  crops  grown  upon 
the  demised  premises,  and  upon  any  other  personal 
property  of  the  tenant  which  has  been  used  on  the 
premises  during  the  term,  and  not  exempt  from  execu- 
tion/^    ♦     ♦     * 

The  statute  gives  the  landlord  no  lien  upon  prop- 
erty which  is  exempt  from  execution.  Abraham  v. 
Davenport y  73  Iowa,  111.  A  provision  in  the  lease 
which  creates  a  lien  on  such  property  is  in^its  nature 
and  eflEect  a  mortgage,  and  will  be  governed  by  the  law 
applicable  to  instruments  of  that  character,  so  far  as 
applicable.  The  provision  under  consideration  cannot 
be  regarded  as  a  mere  waiver  of  the  right  to  claim  the 
exemption.  It  does  not  purport  to  be  a  waiver,  and,  if 
it  were  so  intended,  would  be  invalid.  In  Curtis  v, 
0^  Briefly  20  Iowa,  376,  it  was  held  that  a  waiver  of  the 
exemption  laws  contained  in  a  promissory  note  was 
ineffectual  because  against  public  policy,  although  the 
maker  of  the  note  might  have  given  a  valid  mortgage 
on  his  exempt  property,  to  secure  the  payment  of  the 
debt.  The  same  doctrine  was  announced  in  Kneetle  v, 
Newcomby  22  N.  Y.  249.  But  the  well-settled  rules  of 
construction  require  that  where  a  contract  is  susceptible 
of  two  interpretatibns,  by  one  of  which  it  would  be  held 
valid,  and  by  the  other  void,  that  one  must  be  adopted 
which  would  make  it  valid.  Therefore,  if  the  intent  of 
the  parties  were  doubtful,  we  would  be  required  to  hold 
that  the  provision  in  question  was  not  a  mere  waiver, 
but  was  intended  to  be  in  the  nature  of  a  mortgage. 
The  language  used,  however,  clearly  indicates  that  such 
was  the  effect  intended  by  the  parties.  In  Fejavary  v. 
liroeschy  52  Iowa,  88,  a  provision  similar  to  that  under 
consideration  was  held  not  to  be  a  waiver  of  the  exemp- 
tion, and  not  technically  a  mortgage,  but  it  was  said 
that  it  created  a  lien  or  equitable  charge,  the  validity 
of  which,  well  as  the  right  of  a  party  to  execute  it,  as 
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)end  upon  the  same  principle  as  a  mortgage, 
urther  said  there  is  no  essential  diflEerence 
such  an  instrument  and  a  mortgage,  unless  it 
3  mode  of  enforcement.     In  our  opinion,  the 

under  consideration  was  a  mortgage  of  per- 
perty,  within  the  meaning  of  section  1923  of 
,  and  should  have  been  recorded  to  be  valid 
existing  creditors  or  subsequent  purchasers 
notice.  Jones  on  Chattel  Mortgages,  sec.  13. 
I  that  such  a  holding,  is  in  conflict  with  the 
of  Richardson  v.  Petersen^  58  Iowa,  724.     That 

decided  upon  an  agreed  statement  of  facts, 
ch  it  appears  that  the  tenant  had  disposed  of 
rhich  he  had  used  on  the  leased  premises,  and 
stated  justify  the  inference  that  it  was  exempt 
posed  of;  but  the  court  held  that  the  landlord 
1  on  the  team  which  was  not  divested  by  the 
he  tenants,  although  made  to  a  third  party 
notice.     A  careful  examination  of  that  case 

that  the  question  of  exemption  was  not  con- 
y  this  court,  and  we  may  conclude  that  it  was 
mted  in  argument,  or  that  the  team  was  not 
rhen  the  landlord's  lien  attached.  The  stipu- 
3wed  that  the  tenant  was  the  head  of  a  family 
3  parted  with  the  team,''  but  how  long  he  had 
t  relation  is  not  shown.  No  stipulation  in 
3  exempt  property  appears  to  have  been 
On  the  contrary  it  was   assumed  that  the 

lien  had  attached,  the  court  saying:  *^The 
question,  being  used  upon  the  demised  prem- 

subject  to  the  plaintifiE's  [landlord's]  lien, 
leased  therefrom  by  the  sale  to  intervenor. 
?iven  by  the  statute  is  a  charge  upon  the  prop- 
he  tenant  specified,  to  secure  the  rent  due 
3  lease;"  also,  ^*the  horses  in  controversy  were 
D  the  demised  premises,  and  thus  became  sub- 
he  lien."     The  question  determined  by  the 
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court  was  stated  as  follows:  **We  are  required  to 
determine  whether  the  landlord's  lien,  held  by  the 
plain tijBEs,  was  divested  by  the  sale  of  the  horses  to  the 
intervenor/'  But,  as  we  have  seen,  the  statute  gave 
no  lien  upon  exempt  property ;  therefore  the  decision 
has  no  application  to  such  property,  but  only  to  that 
to  which  the  statutory  lien  has  attached.  The  judg- 
ment of  the  district  court  is  reversed. 


85  359 
t06  393 
;iU6  456 

I  85  359 

A.  D.  Richards,  Appellant,  v.  R.  Ot.  Monroe,  et  ah,  |i»L-^l 

Appellees. 

1.  Promissory  Notes :  fraud:  jurisdiction.  Where  the  defense 
to  an  action  upon  a  promisBory  note  was  that  the  same  was  without 
consideration,  and  was  obtained  through  fraud,  held^  that  a  motion  to 
transfer  the  cause  to  the  equity  side  of  the  docket  was  properly  over- 
ruled. 


2.  :  :  DECLARATIONS.    In  such  an  action,  evidence  of  the 

declarations  of  the  payee  to  the  makers  of  the  note  before  and  at  the 
time  of  its  execution,  and  tending  to  show  the  fraud  alleged,  is  admis- 
sible as  against  one  claiming  to  be  a  purchaser  without  notice. 

3.  :  :   :    conspiracy.    It    being    alleged   that    the 

plaintiff  and  the  payee  of  the  note  had  conspired  to  perpetrate  the 
alleged  fraud  upon  the  defendants,  held,  that  evidence  of  the  declara- 
tions of  either  of  the  conspirators  in  the  absence  of  the  other  was 
admissible. 

4.  :  :  INNOCENT  purchaser:    recovery.     Under  the  pro- 

Tisions  of  section  2114  of  the  Ck>de,  as  amended  by  chapter  90  of  Acts 
of  the  Twenty-second  General  Assembly,  the  holder  of  a  promissory 
note  procured  by  fraud,  though  a  purchaser  for  value,  before 
maturity,  and  without  notice,  is  entitled  to  recover  thereon  no 
greater  sum  than  the  amount  paid  for  the  note,  with  interest  and 
costs.  The  costs  referred  to,  being  the  taxble  costs  in  the  case,  need 
not  be  proven  upon  trial. 

5.  :   :    :    instruction  directing  verdict.    There 

being  evidence  tending  to  show  the  alleged  fraud  and  want  of  con- 
sideration, the  case  was  properly  submitted  to  the  jury,  under  the 
provisions  of  section  2114  of  the  Code,  whether  there  was  proof  of 
notice  to  the  plaintiff  or  not. 
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:  INSTRUCTIONS  TO  JURY.     An  instruction  to  the  jury, 

aider  ''any  matter,  statement  or  declaration  not  intro- 
;he  evidence  admitted  in  the  trial,  or  fairly  applicable 
18  not  subject  to  the  construction  as  permitting  the  jury 
'  matters  not  in  evidence,  or  admitted,   if  fairly  applicable 

:  .    There  being  evidence  that,  near  the  time  of 

«e  of  the  note  in  suit,  the  plaintiff  purchased  another 
to  the  same  payee,  and  that  he  had  been  told  by  the 
reof  that  the  same  was  without  consideration,  held,  that 
tion  to  the  jury,  that  if  such  conversation  was  after  the 
purchased  the  note  in  suit,  they  should  disregard  the 
afforded  no  ground  for  complaint  on  the  part  of  the  plain- 

:  INNOCENT  purchaser:  NOTICE.    A  purchaser  of   a 

promissory  note  for  value,  before  maturity,  is  not  charge- 
notice  of  defenses  thereto  on  the  ground  of  fraud  or 
consideration,  because  of  knowledge  or  information  of 
therein  such  as  would  put  a  man  of  ordinary  prudence  upon 
ascertain  the  truth  of  the  matter. 

m  Fremont  District   Court. — Hon.   George 
Carson,  Judge. 

Friday,  May  20,  1892. 

r  upon  a  promissory  note  executed  May  9, 
e  defendants  for  two  hundred  and  four  dol- 
>le  ^^to  the  order  of  B.  A.  Tyner,''  six 
;er  date,  indorsed  in  blank  by  Tyner,  and 
•ecourse''  by  C.  E.  Taylor.  The  plaintiff 
t  he  became  the  owner  thereof  for  value 
urity.  The  defendants  answered,  admitting 
3n  of  the  note,  denying  that  the  plaintiflf 
ner  thereof  for  value  before  maturity,  and 
at  the  note  was  procured  from  them  by  false 
lent  representations,  and  without  any  con- 
They  alleged  that  the  note  was  given  in 
3n  of  a  writing  executed  to  them  by  Tyner, 
is  right  to  the  profits  on  machines  under 
3rs  patent  for  a  washing  machine,  for  two 
lamed,  and  agreeing  to  furnish  them  with 
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twenty-four  machines  at  prices  named,  and  to  purchase 
back  those  not  sold  at  the  same  price.  They  alleged 
that  Tyner  failed  to  furnish  them  with  any  machines, 
and  that  Taylor,  who  indorsed  the  note  to  the  plaintiff, 
was  a  conspirator  with  Tyner  to  cheat  and  defraud  the 
defendants,  and  that  the  plaintiff  purchased  the  note 
with  full  knowledge  of  its  fraudulent  character,  and 
that  it  was  obtained  without  consideration.  The  plain- 
tiff replied,  denying  the  allegations  of  the  answer,  and 
moved  to  transfer  the  cause  to  equity,  which  motion 
was  overruled,  and  the  case  tried  by  a  jury.  A  ver- 
dict was  returned  in  favor  of  the  defendants,  and  judg- 
ment entered  thereon,  from  which  the  plaintiff  appeals. 
— Beversed. 

Samuel  Holmes,  for  appellant. 

W.  W.  Morgan,  for  appellee. 

Given,  J. — I.  The  appellant  contends  that  it  was 

error  to  overrule  his  motion  to  transfer  the  case  to 

equity.     The  issues  joined  are  mpon  the 

^'  ^wf  frJud:    allegations  of  fraud  and  want  of  considera- 

juriBdiction.      ^j^j^  ^^  ^^^  ^^^^^  ^^^  whether  the  appel- 

lant  purchased  it  for  value  before  due,  without  notice 
of  the  alleged  fraud  and  want  of  consideration.  These 
are  triable  at  law.  There  was  no  demand  for  a  reforma- 
tion of  either  the  note  or  contract,  or  for  any  other 
equitable  relief.  The  motion  to  transfer  was  properly 
overruled. 

II.  The  appellant  complains  of  the  admission  of  cer- 
tain   testimony  over  his  objection.     The  defendants 

^  . .        were  permitted  to  testify  to  what  Tyner 

deciarauins.     g^-^  ^^  ^j^^jj^  bcfore  aud  at  the  time  they 

executed  the  note.  This  was  admissible,  not  to  vary 
or  contradict  the  writings,  but  to  show  the  fraud 
alleged. 
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The  defendants  were  also  permitted  to  testify 
ersation  with  Taylor,  to  whom  Tyner  assigned 
__.  the  note  at  a  time  when  Taylor  held  it.  It 
is  charged  in  the  answer  that  Tyner  and 
id  conspired  to  perpetrate  the  alleged  fraud 
defendants,  and  it  is  sought  to  charge  the 
with  notice  through  Taylor.  Under  these 
nces,  the  acts  and  declarations  of  Taylor 
lissible  as  tending  to  show  the  conspiracy, 
ippellee  Watkins,  having  executed  the  note 
irk,  being  asked,  *'you  didn't  sign  the  not6 
ed  on,  did  you!''  answered,  *'No,  sir.''  The 
contend  that,  as  the  execution  of  the  note 
tted,  this  was  prejudicial,  and  should  have 
drawn.  Evidently  the  witness  meant  by  his 
at  he  had  not  written  the  name,  as  later  he 
We  signed  the  note.  I  got  some  one  to  sign 
Told  him  to  sign  it,  or  make  my  mark." 
on  was  made  or  submitted  as  to  execution  of 
and  no  misunderstanding  or  prejudice  could 
m  from  the  statement  complained  of. 
am  Green  was  permitted  to  testify  to  what 
id  to  him  in  the  absence  of  the  appellant,  as 
y  he  and  Tyner  were  doing  business  in  hand- 
:ory  and  notes.  This  was  admissible,  as  tend- 
owing  the  alleged  conspiracy  and  fraud  in 
n  with  other  testimony  tending  to  show 
M-eof  to  appellant. 

The  defendants  were  permitted  to  show  by 

lant,  over  his  own  objection,  what  amount  he 

^.    paid  for  the  note,  namely,  fifty-five  dollars. 

Thereupon  the  appellant  was  asked  by  his 

own  counsel,  ^*What  costs  and  expeuses 

attached  to  this  suit  on  this  note?"   also, 

)sts  has  this  suit  occasioned  you?" — to  both 

appellees'  objections  were  sustained.     Under 

14  of  the  Code,  as  amended  by  chapter  90  of 
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Acts  of  the  Twenty-second  General  Assembly,  if  this 
note  was  procured  by  fraud  from  the  defendants,  the 
plaintiff,  though  a  purchaser  for  value  before  due  with- 
out notice  of  the  fraud,  would  not  be  entitled  to 
recover  thereon  a  greater  sum  than  he  had  paid  for  the 
note,  with  interest  and  costs.  In  view  of  this  statute,  it 
was  competent  for  the  appellees  to  show  the  amount 
paid  for  the  note.  Costs  here  referred  to  are  the 
taxable  costs  in  the  case,  and  are  not  required  to  be 
proven.  The  interest  to  which  the  appellant  might  be 
entitled  was  a  mere  matter  of  calculation  froim  the 
amount  paid.  We  see  no  error  in  these  mlings  of  the 
court. 

V.  After  all  the  testimony  was  introduced,   the 
appellant  moved  for  a  verdict  for  the  reason  that  no 

. . defense    had    been    proven.     There   was 

S^SSS^       evidence  tending  to  show  the  fraud  and 
verdict.  want  of  consideration  alleged,   and  that 

the  plaintiff  purchased  with  notice.  The  case  was 
therefore  properly  submitted  to  the  jury.  As  under 
section  2114  of  the  Code,  the  plaintiff  would  be  entitled 
to  recover  the  amount  paid  by  him  for  the  note,  with 
interest  and  costs,  if  he  purchased  without  notice,  even 
though  the  fraud  existed,  it  would  have  b^een  proper  to 
have  submitted  the  case  to  the  jury,  in  the  absence  of 
evidence  of  notice. 

VI.  The  court  instructed  the  jury  that  **you  should 
not  consider  any  matter,  statement,  or  declaration  not 

introduced  in  the  evidence  admitted  in  the 
JS??"*****^     trial,  or  fairly  applicable  thereto.'^    It  is 

contended  that  this  permitted  the  jury  to 
consider  matters  not  in  the  evidence,  or  admitted,  if 
fairly  applicable.  We  think  the  jury  would  not  so 
understand  the  instruction.  Its  fair  construction  is 
that  the  jury  were  not  to  consider  any  matter,  statement, 
or  declaration  not  in  the  evidence  or  admitted,  and 
only  such  thereof  as  were  fairly  applicable  to  the  cas«  . 
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s  proven  or  admitted  that  was  not  fairly 
lie  case,  it  was  not  entitled  to  eonsidera- 
was  no  error  in  instructing  that  the 
might  be  inferred  from  all  the  circum- 

instrneted  that,  to  defeat  the  plaintiff's 
ist  appear  that  Tyner  obtained  the  note 
IS  alleged,  and  that  the  plaintiff  had  notice 

he  purchased;  that,  if  both  these  mat- 
lished,  they  should  find  for  defendants, 
lil  to  find  one  or  both  of  said  facts,  you 
•  plaintiff/'  This  is  a  correct  statement 
ble  to  the  case.     The  construction  given 

contract  in  the  sixth  paragraph  of  the 
ct. 

►peared  in  evidence  that  near  the  time  at 
ntiff  purchased  the  note  in  suit,  he  pur- 
hased  another  note  from  Taylor,  executed 
y  one  English  to  Tyner,  and  that  English 
;hat  he  had  not  receive^  any  machines, 
structed  that,  if  this  conversation  was 
ntiff  purchased  the  note  in  suit,  they 
ird  the  evidence.  We  fail  to  see  any 
Qplaint  on  the  part  of  the  appellant. 
)  eighth  paragraph  of  the  charge  is  as 
hth.  If  you  find  from  the  evidence  that 
le  plaintiff  obtained  said  note  before 
ue,  for  value,  without  uotice  of  defend- 
nts'  alleged  defense  of  failure  of  consid- 
lud,  and  what  is  meant  by  ^notice'  is  that 
ot  have  such  knowledge  or  information 

man  of  ordinary  prudence  upon  inquiry 
the  truth  of  the  matter  alleged.  For 
otice  is  shown,  the  presumption  arises 
purchased  said  note  in  good  faith ;  if  it 
lat  the  alleged  purchase  was  made  in  the 
,e  of  business."     This  charge,  we  think, 
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must  be  construed  as  laying  down  the  rule  that  when  a 
purchaser  of  a  negotiable  promissory  note  for  value, 
before  due,  has  such  knowledge  or  information  of 
infirmities  in  the  note  as  would  put  a  man  of  ordinary 
prudence  upon  inquiry  to  ascertain  the  truth  of  the 
matter,  he  will  be  held  to  have  notice.  Such  is  cer- 
tainly not  the  rule  in  this  state.  '^The  early  and 
present  doctrine  is  that  the  right  of  a  bona  fide  holder 
for  value,  in  the  usual  course  of  business,  of  negotiable 
paper,  cannot  be  defeated  by  proof  that  he  was  negli- 
gent, and  omitted  to  make  inquiries  which  common 
prudence  would  have  dictated. '^  Lake  v.  Reed,  29 
Iowa,  258;  Lane  v.  Evans,  49  Iowa,  156.  In  Pond  v. 
Agrindtural  Works,  50  Iowa,  596,  600,  it  is  said:  '*To 
charge  the  holder  of  a  negotiable  promissory  note  with 
notice  of  infirmities,  he  must  have  been  guilty  of 
something  more  than  mere  negligence  in  taking  the 
note.  Indeed,  gross  negligence,  it  is  said,  is  not  suffi- 
cient, and  that  nothing  but  fraud  is  sufficient  to  destroy 
the  character  of  the  holder  as  one  who  acted  in  good 
faith.''  In  Cook  v.  Wierman,  51  Iowa,  561,  564,  it  is 
said:  **the  rule  in  England  now  appears  to  be  that  even 
gross  negligence  will  not  necessarily  defeat  a  recovery, 
and  will  do  so  only  where  it  is  such  as  to  evince  actual 
bad  faith.  In  this  country  the  decisions  have  not  b^en 
entirely  uniform,  but  the  weight  of  authority  is  proba- 
bly in  accordance  with  the  later  English  rule.''  It  will 
be  seen,  in  the  light  of  these  authorities,  that  the 
instruction  given  was  not  in  accordance  with  the  rule 
as  held  in  this  state.  The  exception  to  this  instruction 
presents  directly  the  question  what  the  rule  is  in  such 
cases.  In  Merrill  v.  Hole,  ante,  page  66,  the  question 
was  as  to  the  admissibility  of  certain  testimony. 

The  appellant's  further  contention  is  that  the 
verdict  is  c'ontrary  to  the  law  and  the  evidence.  As  for 
the  error  just  mentioned  the  case  must  be  reversed,  we 
need  not  consider  this  last  claim  of  the  appellant. 
Reversed. 
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rA,  Appellee,  v.  F.  W.  Brooks,  Appellant. 

; :  CLERICAL  ERROR:  CORRECTION  ON  MOTION.  Where 
ent  the  offense  charged  was  alleged  in  one  place  to  have 
ed  at  a  date  subsequent  to  the  finding  of  the  indictment, 
the  offense  was  sufficiently  charged  as  having  been 
a  date  that  was  possible  and  certain,  held,  that  the  first 
)re  clerical  error  which  might  be  corrected  on  motion, 
of  the  defendant,  under  the  provisions  of  section  4538 

L :  EVIDENCE.  The  defendant  was  charged  with  having 
^ent  for  one  H.  a  sum  of  money,  and  with  having  don- 
ne  to  his  own  use.  It  appeared,  from  competent  evi- 
le  defendant  had  received,  on  account  of  a  mortgage  on 
d  by  H.,  the  8um~of  twelve  hundred  dollars  from  the 
epaid  t^o  H.,  or  upon  liens  previously  existing  against 

that  out  of  said  sum  he  paid  to  one  C.  the  sum  of  five 
aighty-two  dollars,  on  account  of  his  personal  indebted- 
lughter,  and  that  no  part  of  the  balance  had  been  paid 
ly  one  on  his  account.  Held,  that  testimony  by  H.  that 
erved  with  notice  of  the  commencement  of  suit  on  said 
I  that  none  of  the  prior  liens  upon  the  property  had  been 

the  defendant  paid  any  of  said  money  to,  nor  for  him, 
o  be  secondary,  was  without  prejudice  to  the  defendant. 

— :  PROOF  OF  AOENCT.  It  being  a  question  in  issue 
efendant  was  the  agent  for  H.  in  said  transaction,  it 
it  to  inquire  of  the  mortgagee  whether  the  defendant  was 

-.  Testimony  by  H.  that  he  had  been  put  to  an  expense 
eighty  dollars  by  reason  of  the  defendant's  failure  to 
money  received  by  him,  though  immaterial,  held,  to  be 
dice  to  the  defendant. 

-.  The  money  in  question  was  received  by  the  defend- 
n  of  a  draft,  which  was  cashed  by  the  local  bank.  The 
rew  the  draft  to  the  defendant,  having  identified  it,  and 
was  returned  to  his  bank  upon  a  date  named,  held^  that 
lether  the  draft,  by  its  marks,  had  been  paid  and  can- 
b  objectionable  as  not  calling  for  the  bes^  evidence. 

-.  The  draft  sent  to  the  defendant,  held,  to  be  admis- 
ence  as  showing  the  means  whereby  the  defendant 
ession  of  the  money. 
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7.  :  CONSTRUCTION  OP  STATUTE:  INSTRUCTION  TO  JURY.    Under 

chapter  30  of  Acts  of  the  Twenty-first  General  Assembly,  extend- 
ing the  offense  of  embezzlement  to  any  attomey-at-law,  collector  or 
other  person  who  in  any  manner  receives  or  collects  money  for  the 
nse  of  and  belonging  to  another,  held,  that  an  instruction  to  the  jury 
that  the  defendant  might  be  convicted  if  he  received  or  collected 
money  for  the  use  and  benefit  of  H.  was  not  improper  as  enlarging  the 
scope  of  the  statute. 

8.  :    :  .    One  who  has  converted  to  his  own  use 

money  received  for  the  use  of  another  is  guilty  of  embezzlement, 
though  there  was  no  agreement  as  to  compensation  for  his  services  in 
such  transaction. 

9.  : : .    Although  the  defendant  received  the  money 

in  question  from  the  mortgagees  for  the  payment  of  incumbrances  on 
H.'s  land,  and  the  incumbrances  amounted  to  more  than  the  money 
received,  held,  that  he  nevertheless  received  the  money  for  the  use 
of  H. 

Appeal  from   Monona    District   Covrt. — Hon.   G.   W. 
Wakefield,  Judge. 

Fbiday,  May  20,  1892. 

Februaby  13,  1890,  an  indictment  was  Feturned 
charging  the  defendant  with  the  crime  of  larceny,  as 
defined  in  chapter  30  of  Acts  of  the  Twenty-first  General 
Assembly,  to  which  he  pleaded  not  guilty,  February 
15, 1890,  and  upon  which  he  was  tried  by  a  jury  April 
28,  1890,  and  convicted  and  sentenced  to  imprisonment 
in  the  penitentiary,  from  which  he  appeals. — Affirmed. 

J.  A.Pritchard  and  Charles  Mackenzie ,  for  appellant. 

JoJin  Y.  Stone  J  Attorney  General,  and  Thomas  A. 
Cheshire^  for  the  State. 

Given.  J. — I.  When  the  case  was  called  for  trial  the 

following  proceedings  were  had:     **The  plaintiff  moves 

1  iicDicTMKrr:    ^^^  court,  iu  the  case  of  the  State  of  Iowa 

SSS^oTSn  V.  F.  W.  Brooks,  to  correct  that  portion  in 

motion.  ^^^  beginning  of  the  indictment — the  same 

reads  as  it  now  stands,  *The  said  F.  W.  Brooks,  on  or 
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fifteenth  day  of  November,  1890'— so  that 
hall  read  as  follows:  'That  the  said  F.  W. 
L  or  about  the  fifteenth  day  of  November, 
le  defendant  objects,  for  the  reason  that  it 
ppear  that  the  mistake  is  a  clerical  error,  and 
3on  that  the  defendant  has  pleaded  to  the 
as  it  now  is,  and  for  the  reason  that  it  is 
b  mistake  as  the  state  can  correct  on  oral 
r  the  reason  that  a  correction  of  the  same 
itly  prejudice  the  defendant,  if  made  at  this 
for  the  further  reason  that  the  defendant 
have  an  opportunity  to  plead  to  the  indict- 
rrected."  The  objection  was  overruled,  and 
ant  then  and  there  excepted, 
tating  the  year  as  1890  was  a  clerical  error  is 
>parent  from  the  fact  that  it  was  a  date  sub- 
the  finding  of  the  indictment  and  to  the 
rom  other  allegations  of  dates  appearing  in 
lent.  Following  that  statement  of  the  date, 
that  defendant,  as  agent  of  C.  L.  Hewitt, 
N^elve  hundred  dollars  on  or  about  the  fif- 
of  November,  1888;  and  that  *^on  or  about 
h  day  of  November,  1888,''  he  converted  the 
5  own  use.  It  is  not  only  apparent  that  the 
"  was  an  impossible  date  and  a  clerical  error, 
mitting  that  date,  still  the  offense  is  charged 
m  committed  at  a  time  possible  and  certain, 
)n  or  about  the  fifteenth  day  of  November, 
ie,  section 4538,  requires  that  we  ^^mustexam- 
)rd,  and  without  regard  to  technical  errors  or 
ch  do  not  affect  the  substantial  rights  of  the 
ider  such  judgment  on  the  record  as  the  law 
^^A  mere  clerical  error,  which  can  be  dis- 
a  casual  reading  of  the  indictment  itself, 
ider  it  fatally  defective."  State  v.  Crawford, 
18;  State  v.  Gurlock,  14  Iowa,  444;  State  v. 
J  Iowa,  122;    State  v.    White,  32  Iowa,  17. 
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This  being  a  mere  clerical  error,  apparent  upon  the  face 
of  the  indictment,  the  defendant  was  not  prejudiced  by 
allowing  the  correction.  ''Where  a  defective  averment 
may,  without  detriment  to  the  indictment,  be  wholly 
omitted,  it  may  be  considered  as  surplusage,  and  disre- 
garded. State  V.  Freeman  J  8  Iowa,  428;  State  v.  Ormis- 
ton,  66  Iowa,  143;  State  v.  Ansaleme,  15  Iowa,  44;  State 
V.  Goode,  68  Iowa,  593.  We  have  seen  that,  omitting 
this  evidently  defective  averment,  the  indictment 
charges  the  crime  to  have  been  committed  at  a  pos- 
sible and  definite  time.  There  is  a  conflict  in  the 
authorities  as  to  whether  an  allegation  of  an  impossible 
date  may  be  corrected,  but  there  being  an  allegation  of 
a  possible  date,  and  the  erroneous  allegation  being 
merely  by  a  clerical  error  and  surplusage,  we  do  not  think 
this  question  is  involved  in  this  case.  We  think  it  may 
be  said  in  this  case,  fis  was  said  in  State  v.  Crawford, 
66  Iowa,  318,  320,  that  '*a  mere  casual  reading  of  this 
indictment  shows  that  this  merely  clerical  error  does 
not  affect  the  charge,  and  that  there  is  suflficient  matter 
alleged  to  indicate  clearly  the  offense  charged.^'  The 
defendant  was  not  prejudiced  in  any  substantial  right 
by  permitting  the  state  to  declare  upon  the  record  the 
date  at  which  it  would  claim  the  offense  to  have  been 
committed. 

II.  The  following  statement  of  the  facts,  with  such 
as  are  hereafter  mentioned,  will  be  sufficient  for  a 
connect  understanding  of  the  questions  presented: 
The  appellant  was  in  business  at  Mapleton,  and  engaged 
in  procuring  loans.  In  September,  1888,  C.  L.  Hewitt 
applied  for  a  loan  of  twelve  hundred  dollars  on  a 
certain  quarter  section  of  land,  and  was  informed  by 
the  appellant  that  he  thought  he  could  get  it  for  him. 
Thereafter  Mr.  Hewitt  signed  an  application  for  the 
loan  made  out  by  one  Prichard  on  the  blank  used  by 
Cook  &  Dodge  of  Davenport,  Iowa,  which  application 
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e  appellant,  and  by  him  to  Cook  & 
3r  11,  1888,  Cook  &  Dodge  sent  notes 

0  the  appellant  for  Hewitt  to  execute ; 
5cuted  by  Hewitt,  and  returned  to  them 
Qt  with  an  abstract  of  title,  Cook  & 
the  appellant  a  draft,  payable  to  his 

1  hundred  and  ninety-nine  dollars  and 
receipt  whereof  he  acknowledged  **for 
,''  November  15,  1888.  This  draft  was 
itizens'  National  Bank  Of  Davenport  on 
Lonal  Bank  of  Chicago,  November  13, 
Bmber  15,  1888,  the  appellant  and  one 
id  at  the  Onawa  State  Bank  at  Onawa, 
,  Iowa,  when  and  where  the  appellant 
rsed,  and  had  said  draft  cashed,  the 
n  '*the  full  face  amount/'  Mr.  Cook 
esenting  his  daughter,  to  whom  the 
'debted  in  the  sum  of  five  hundred  and 
irs.  This  sum  was  paid  out  of  the 
to  the  appellant  upon  the  draft,  and 
Cook,  with  the  consent  of  the  appel- 
to  the  credit  of  one  McMillan,  the 
^ing  fhe  balance.  This  draft  was  ' 
Citizens'  National  Bank  of  Davenport 

I  Chicago  bank.     It  does  not  appear 

mt  did  with  the  balance  of  the  money, 

five  hundred  and  eighty-two  dollars; 

ear  that,  though  demanded  so  to  do, 

ly  part  of  the  money  to  Mr.  Hewitt,  or 

ir  his  use  or  benefit,  and  that  he  never 

rt  of  it  to  Cook  &  Dodge.     Under  date 

),  he  wrote  to  Mr.  Hewitt  that  he  had 

ge  in  regard  to  the  loan ;  that  he  would 

in  a  short  time ;  that  it  would  take  a 

get  them ; '  and  that  he  would  like  to 

so  he  could  place  the  loan.     The  land 

i  was  incumbered,  and  Hewitt  sought 
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the  loan  to  pay  the  incumbrances.  There  is  a  dispute 
whether  the  amount  of  the  loan  was  suflScient  to  do  so. 
It  is  evident  that  Cook  &  Dodge  and  Hewitt  intended 
that  the  appellant  should  pay  the  existing  liens  out  of 
the  proceeds  of  the  draft,  so  as  to  leave  Cook  &  Dodge's 
mortgage  the  first  li^n.  Under  date  March  25,  1889, 
Cook  &  Dodge  wrote  to  the  appellant,  stating  that  they 
had  a  letter  from  Hewitt  stating  that  he  had  not 
received  the  money.  They  say  **the  reason  probably 
is  that  the  amount  of  the  loan,  twelve  hundred  dollars, 
is  not  sufficient  to  pay  off  the  prior  claims.  If  this  is  the 
case,  you  had  better  return  the  money. '^  It  is  evident 
that  from  the  receipt  of  the  draft  in  November,  1888, 
to  April,  1889,  the  appellant  was  concealing  the  fact  of 
its  receipt  from  Mr.  Hewitt,  and  conveying  the  impres- 
sion to  Cook  &  Dodge  that  there  was  something  in  the 
way  of  completing  the  transaction ;  while  the  fact  was 
he  had  used  at  least  part  of  the  money,  and  was 
making  no  effort  to  complete  it. 

Mr.  Hewitt  was  permitted  to  testify,  against  the 
appellant's  objection,  **that  he  was  served  with  sum- 
2.  Conversion:  Hions  at  the  last  term  of  court,  demanding 
evidence.  *  ^f  j^-j^^  thirteen  hundred  dollars  on  this 
mortgage,"  and  that  the  appellant  had  not  paid  any  of 
the  liens,  or  paid  any  money  to  or  for  him,  since  he 
gave  the  mortgage.  It  is  contended  this  evidence  was 
secondary.  Concede  this,  and  yet  it  was  without 
prejudice.  There  was  no  claim  that  the  money  had 
been  returned  to  Cook  &  Dodge  or  the  mortgage  and 
notes  of  Hewitt  otherwise  satisfied,  or  that  any  part  of 
the  money  had  been  paid  to  or  for  Hewitt.  The  only 
tendency  of  this  evidence  was  to  show  conversion,  and, 
as  the  evidence  showing  that  the  appellant  did  convert 
the  five  hundred  and  eighty-two  dollars  to  his  own  use 
stands  uncontradicted  and  unquestioned,  the  admission 
of  this,  though  secondary,  could  not  have  prejudiced 
the  appellant.     The  appellant  complains  that  Mr.  Cook 
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that  he  (the  appellant)  was 
lughter.  That  was  stated  as 
and  transaction  in  the  bank 
3d  and  eighty-two  dollars  was 
)tent.  It  was  connected  with 
the  defendant  was  on  trial, 

asked  whether  in  the  matter 
iefendant  employed  as  agent, 
mswered,  ''We  did  not.''  To 
idant  objected  as  calling  for 
,  which  objection  was  over- 
directly  in  issue  in  this  case 
IS  agent  for  Hewitt,  but  not 
&  Dodge.  Whether  he  was 
ises  incidentally,  in  as  far  as 
w  he  was  or  not  for  Hewitt, 
je  that  a  witness  is  permitted 
rhich  is  deduced  from  other 
ailed  a  conclusion.  In  such 
the  party  not  satisfied  with 
facts  upon  which  it  is  based, 
thereon.  If,  as  in  this  case, 
le  answer  without  calling  for 
s  based,  it  was  properly  left 

er  the  appellant's  objection, 
)venty  or  eighty  dollars  extra 
reason  of  the  appellant's 
rnish  the  money.  We  agree 
sel  that  this  did  not  tend  to 
barge,  and  was  immaterial; 
3rein  it  was  in  the  least  preju- 

lier  who  drew  the  draft  to  the 
ed  it  and  stated  that  it  was 
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^ . returned  to  his  banl 

was  afiked:  **Has  the 
been  paid  and  canceled?'^  The  d 
secondary,  and  complains  that  his 
ruled.  He  contends  that  payment  < 
by  calling  the  cashier  or  oflScer  of  i 
who  made  the  payment.  To  tl 
requiring  the  best  evidence  woi] 
commercial  transactions.  Primal 
draft  has  been  paid  is  that  it  bear 
payment;  and  has  been  returned  tc 

VI.  The  appellant  objected 
admitted  in  evidence,   upon  the 

charged  with  the  larc 
••  ~'  ""•  not  of  a  draft.  The 
of  money  by  embezzling  it.  The  < 
means  by  which  he  acquired  possi 
The  several  letters  admitted  in  evid< 
identified.  We  discover  no  erroi 
defendant  in  the  admission  of  test] 

VII.  Under  the  law  as  it  was 

ment    of    chapter  30  of    Laws  c 

7.  — :  construe  General  Assembly,  i 

uSliDsfmt     agents,    clerks,    or    i 
tionstojury.     punishable  f Or  larccu 

Code,  section  3909.     This  section; 
chapter  30,  is  made  to  apply  to  *' 
collector,  oj  other  person  who  in 
or  collects  money  or  any  other  pre 
and  belonging  to  another,''  and  wh 
without  the  consent  of  the  owne 
goods  collected,  which  have  come 
under  his  care  in  any  manner  whi 
in  its  charge  stated  accurately  the 
said  chapter    30,   and    instructed 
defendant  might  be  convicted  ther 
the  proof  so  warranted,  ''either  in  i 
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;,  as  alleged,  or  in  the  capacity  of  the  per- 
jd  or  collected  money  for  the  use  and  ben- 
j.  Hewitt,  as  alleged.  It  is  not  necessary 
cities  should  be  proven.  That  is  to  say, 
that  the  money  came  into  the  defend- 
T  virtue  of  his  employment  as  agent  of 
or  that  he  received  it  or  collected  the 
tion  for  the  use  and  benefit  of  said  C.  L. 
^longing  to  him.'^  The  appellant  com- 
iise  of  the  words  * 'and  benefit''  in  this 
)ntending  that  it  enlarges  beyond  the 
3e  of  the  statute;  that  it  includes  the 
jeiviftg  the  money  and  expending  it  for 
Che  addition  of  the  words  **and  benefit" 
\  the  evident  meaning  of  the  instruction. 
>rds  of  the  statute  were  previously  used, 
sion,  ''for  the  use  and  benefit,"  does  not 
aning  of  the  instruction.  It  would  not 
differently  from  what  it  would  have  been 
B  "and  benefit"  been  omitted.  If  the 
ived  money  belonging  to  Hewitt  for  his 
that  it  was  for  his  benefit. 
Qant  complains  of  the  refusal  of  the 
t  to  the  jury  his  claim  that  the  defend- 
ent  of  Cook  &  Dodge,  and  not  the  agent 
tt.  The  court  did  submit  the  question 
s  the  agent  of  C.  L.  Hewitt.  As  already 
lot  an  issue  in  the  case  whether  he  was 
&  Dodge.  That  inquiry  was  collateral 
L  of  his  agency  for  Mr.  Hewitt,  and  the 
en  left  that  claim  of  the  appellant,  and 
ny  in  respect  to  it,  to  have  its  full  force 
:  whether  he  was  agent  for  Mr.  Hewitt. 
)  appellant  complains  of  the  refusal  to  give 
itions  asked.  The  first  is  to  the  effect 
lat,  to  constitute  an  agency,  there  must 
e  a  consideration  or  compensation  to  the 
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agent ;  and  it  is  argued  therefrom  that  there 
compensation  due  to  one  who  receives  or  colle 
or  property  for  the  use  of  and  belonging  tc 
Ordinarily,  if  not  uniformly,  the  relation 
would  exist  where  the  person  receiving  was  i 
compensation  from  the  person  for  whom  he 
One  of  the  purposes  of  the  amendment  is 
those  who  receive  property  for  the  use  of  and 
to  another  liable  for  its  embezzlement,  eve 
they  received  without  right  to  compensat 
second  instruction  asked  is  to  the  eflEect  th 
jury  found  that  the  appellant  was  the  agent  c 
Dodge,  and  not  of  Hewitt,  they  could  nol 
They  were  told,  in  eflEect,  that  they  could  n( 
unless  they  found  that  he  was  the  agent  of  ] 
that  he  received  and  collected  the  money  for 
Hewitt,  and  that  it  belonged  to  him.  As  alre« 
it  was  not  in  issue  whether  he  was  the  ageni 
&  Dodge  or  not. 

IX.  Other  instructions  refused  were  to 
that,  if  the  appellant  received  the  draft  with  in 
from  Cook  &  Dodge  to  pay  incumbrances, 
incumbrances  were  more  than  the  amount  of 
he  would  be  the  agent  of  Cook  &  Dodge  for  tl 
of  paying  the  incumbrances,  and  could'not  be 
for  failing  to  pay  the  amount  of  the  draft,  o: 
of  it,  to  Hewitt.  Whether  the  appellant,  thus< 
by  Cook  &  Dodge,  could  be  the  agent  for  bo1 
we  need  not  determine,  as  those  instruct 
properly  refused,  because  they  ignored  the  li 
the  defendant  if  he  received  the  money  fc 
of  and  belonging  to  Hewitt.  That  the  appellj 
pay  it  on  the  incumbrances  did  not  render  i 
less  the  money  of  Hewitt,  nor  as  being  recei\ 
use.  We  think  there  was  no  error  in  refus 
instructions. 
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ounsel  argued  at  some  length  to  show  that 
10  such  demand  upon  the  appellant  to  pay 
the  money  to  Hewitt  as  is  required  to 
establish  the  offense.  The  evidence  leaves 
ut  that  the  appellant  was  frequently  pressed 
)  money,  as  it  was  his  duty  to  do.  It  is 
lat  from  the  time  he  received  it  at  the  bank 
intil  the  month  of  April  following,  he  was 
[r.  Hewitt,  and  concealing  the  fact  of  the 
he  money.  If  demand  was  necessary,  it  is 
t  it  was  repeatedly  made.  It  is  argued  that, 
Jlant  was  to  apply  the  money  in  satisfaction 
3  upon  the  land,  it  was  not  to  be  paid  to, 
t  belong  to  Mr.  Hewitt,  and  that  no  demands 
by  the  lienholders.  The  demands  were  that 
nt  should  pay  over  the  money,  as  it  was  his 
),  and  he  failed  to  so  pay.  It  belonged  to 
id  was  received  for  his  use,  even  though 
ing  was  to  go  to  the  satisfaction  of  the  liens. 
,dd  that,  as  the  only  purpose  of  proving  a 

to  show  conversion,  where  that  has  been 
in  this  case,  by  the  application  of  the  five 
ad  eighty-two  dollars  to  the  payment  of  his  - 

this  evidence  might  have  been  dispensed 
yet  its  admission  was  proper  to  fix  the  con- 
the  balance  of  the  twelve  hundred  dollars, 
ve  carefully  considered  all  the  points  sug- 
he  record  or  urged  in  argument,  and  reach 
don  that  the  judgment  of  the  district  court 

UFFIBMED. 
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Seka  a.  Chapin,  Appellee,  v.  L.  P.  Garretson,      122-Jlf 
Appellant.  io3  sii 

1.  Practice  in  Supreme  Oonrt :  reoord.  Where  by  an  amendment 
to  the  appellant' 8  abstract  an  appellee  denies  that  the  record  presented 
by  said  abstract  is  sufficient  to  present  the  appeal  in  such  cause,  but 
does  not  undertake  to  correct  the  mistakes  nor  supply  the  defects  in 
said  abstract,  and  nothing  further  is  presented  by  the  appellant  in 
support  of  the  reoord  made,  nor  to  supply  its  defects,  if  any,  his 
appeal  will  be  dismissed. 

2.  Replevin:  chattel  uortoaob:  oounter-glaim.  In  an  action  of 
replevin  brought  by  a  mortgagee  for  the  recovery  of  mortgaged  chattels, 
a  counter-claim  for  the  return  of  property  not  covered  by  the  mort- 
gage, or  for  judgment  for  the  value  thereof,  is  not  allowable  under 
section  3226  of  the  Code,  providing  that  in  such  action  no  counter- 
claim shall  be  allowed. 

3.  Chattel  Mortga^ge:  description  op  property:  construction. 
A  chattel  mortgage  conveying  the  ''general  stock  of  millinery  goods, 
stock  of  ladies'  notions,  consisting  of  hats,''  etc.,  enumerating 
numerous  articles,  and  concluding,  "and  all  other  goods  now  on 
hand,  or  to  be  purchased  and  used,  in  the  business  of  a  general 
millinery  store,"  held,  to  cover  only  such  ''ladies'  notions"  as  were 
enumerated  immediately  following  those  words,  and  such  millinery 
goods  as  might  be  on  hatid  for  sale,  or  might  be  purchased  for  sale, 
or  made  up  and  kept  for  sale. 

4.  :  replevin:  conversion.     While  the  defendant  in  an  action  of 

replevin  cannot  recover  in  such  action  the  value  of  goods  wrongfully 
seized  under  such  writ,  the  question  whether  such  goods  were  taken 
is  properly  triable  in  such  action  for  the  purpose  of  determining  the 
plaintifiTs  right  to  the  possession  thereof. 

Cross  Appeals  from  Polk  District  Court. — Hon.  W.  F. 
Conrad,  Judge. 

Friday,  May  20,  1892. 

On  August  6,  1889,  the  plaintiff  filed  her  petition  . 
to  recover  possession  of  certain  chattel  property  des- 
cribed, claiming  the  same  by  virtue  of  a  chattel  mort- 
gage executed  to  the  plaintiff  by  the  defendant  to 
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secure  a  promissory  note  for  one  hundred  and  forty- 
two  dollars  and  sixty  cents,  then  overdue,  and  for 
damages.  The  plaintiflE  alleged  that  demand  had  been 
made  on  the  defendant  for  possession  of  the  property, 
and  possession  refused.  The  defendant  answered,  deny- 
ing demand  before  the  bringing  of  this  suit,  and  alleging 
that  the  only  consideration  for  the  note  was  one  hun- 
dred dollars,  five  dollars  of  which  the  defendant  had 
paid,  and  that  the  rest  of  said  note  was  for  usury;  that 
under  the  writ  of  replevin  herein,  the  plaintiflE  wrong- 
fully took  possession  of  and  has  converted  to  her  own 
use  goods  and  merchandise  enumerated  in  Exhibit  A, 
which  were  not  included  in  the  mortgage,  of  the  value 

of dollars.     **The  defendant  asks 

judgment  and  order  of  the  court  for  the  return  of  said 
goods  and  merchandise  specified  in  said  Exhibit  A,  or 
judgment  for  their  value,  unless  the  same  are  returned; 
and,  after  allowing  thereon  the  balance  justly  due  on 
said  note,  asks  judgment  for  the  return  of  all  of  said 
mortgaged  goods,  or  their  value,  in  the  sum  of  seven 
hundred  and  fifty  dollars  and  costs.''  The  plaintiff 
moved  to  strike  all  that  part  of  the  answer  asking 
judgment  for  the  return  of  the  goods  enumerated  in 
the  Exhibit  A,  or  for  their  value,  for  the  reason  that 
no  olfher  cause  of  action  can  be  joined  with  this  action. 
This  motion  being  overruled,  the  plaintiflE  replied 
denying  usury,  and  denying  that  any  property  was 
taken  not  covered  by  the  mortgage,  aud  alleging  that 
J.  B.  Stewart  had  a  landlord's  lien  for  one  hundred 
dollars  upon  the  goods  taken,  which  was  prior  to  all 
other  liens,  and  that  the  plaintiflE  was  compelled  to 
assume  said  indebtedness,  by  filing  a  bond  to  pay 
the  same  so  as  to  retain  said  property;  wherefore  she 
asks  to  recover  the  additional  sum  of  one  hundred 
dollars.  The  case  was  tried  by  a  jury,  and  certain 
special  findings  returned.  The  plaintiflE  filed  her 
motion  for  a  new  trial,   and  on  tho  hearing  thereof 
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'^asked  the  court  to  allow  said  special  findings  and 
answers  to  stand,  and  to  allow  a  further  trial  and 
determination  of  the  value  of  the  plaintiflE's  interest  in 
said  mortgaged  goods  under  said  mortgage  and  note, 
and  said  landlord's  lien;  and  after  deducting  the  value 
of  said  plaintiff's  interest  from  the  value  of  the  goods 
as  found  by  the  jury,  to  enter  judgment  in  favor  of 
the  said  defendant  for  the  return  of  said  goods,  or  the 
value  of  her  interest  therein."  The  court  refused 
said  requests,  ''and  thereupon,  as  a  final  disposition  of 
the  entire  case,  the  court  overruled  the  plaintiff's 
motion  for  a  new  trial  Kerein,  and  it  was  further 
adjudged  by  the  court  that  said  defendant  have  and 
receive  herein    the    sum    of    ninety-two   dollars   and 

costs    of    suit,   taxed  at  dollars, 

against  the  plaintiff."  Both  parties  appeal,  both 
appeals  being  perf'ected  on  the  same  day ;  the  defendant, 
having  first  filed  an  abstract,  will  be  denominated  as 
''appellant."  Defendant's  appeal  dismissed,  upon 
plaintiff's  appeal. — Reversed. 

A.  A.  HaskinSy  for  appellee. 

W.  8.  Clarkj  for  appellant. 

Given,  J. — I.  The  plaintiff  filed  an  amendment  to 
the  defendant's  abstract,  wherein  she  "denies  that  the 
appellant's  abstract  presents  here  the  rec- 
^*  SpiSeoSirt:  ord  as  it  should  be   for  the  purpose  of 
^^^^  '  presenting  the  appellant's  appeal,"  and 

"amends  the  i^pellant's  abstract  as  follows,  for  the 
purpose  of  presenting  her  appeal  to  this  court,  and  does 
not  undertake  to  correct  mistakes  or  supply  defects  in 
the  appellant's  abstract."  Nothing  further  being  pre- 
sented by  the  defendant  (appellant),  this  denial  must 
be  taken  as  true,  and  the  defendant's  abstract  held  to  be 
incomplete;  therefore  the  case  cannot  be  considered 
upon  the  defendant's  appeal. 
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II.  The  plaintiff  contends  in  support  of  her  appeal  that 
the  court  erred  in  overruling  her  motion  to  strike  from 

the  answer  that  part  asking  judgment  for 
'  chntteimort-    the  rctum  of  the  goods  not  covered  by  the 
claim. ^  mortgage,  and  alleged  to  have  been  wrong- 

fully taken  and  converted,  or  judgment 
for  their  value.  The  contention  is  that  this  is  not 
allowed  under  section  3226  of  the  Code.  That  section 
is  as  follows:  ''The  action  shall  be  by  ordinary  pro- 
ceedings, but  there  shall  be  no  joinder  of  any  cause  of 
action  not  of  the  same  kind,  nor  shall  there  be  allowed 
any  counterclaim.''  The  right  to  plead  that  other 
property  than  that  covered  by  the  mortgage  was  taken 
under  the  writ  is  not  questioned,  but  it  is  the  nght  of  the 
defendant  to  judgment  in  this  action  for  the  return  or 
value  of  the  property  so  taken  that  is  controverts. 
This  claim  of  judgment  is  clearly  a  counterclaim,  as  de- 
fined in  section  2659  of  the  Code,  and  is,  therefore,  not 
allowable  under  section  3226. 

III.  The  plaintiff  (appellant)  complains  of  the  first 
paragraph  of  the  court's  charge,  which  is  as  follows: 

''First.    You  are  instructed  that  by  the 

8.  Chattel mort-     .  ■%   .      ,-»  _.  .  -j.     /        x       i 

gage:  de-        term  uscd  m  the  mortgage,  to-wit:  'a  stock 
property:         of  ladies'  notions,'  only  such  property  is 

construction.  .  '  -^  f      f        j 

conveyed  as  is  described  immediately  fol- 
lowing said  expression  or  term;  also,  that  by  the  term 
'ladies'  notions,'  in  said  mortgage,  only  such  goods  are 
conveyed  as  are  described  immediately  following  said 
term;  and  also  by  the  words,  'all  other  goods  now  on 
hand,  or  to  be  purchased  and  used,  in  the  business  of 
a  general  millinery  store,'  is  meant  only  such  millinery 
goods  as  may  be  on  hand  for  sale,  or  may  be  purchased 
for  sale,  or  made  up  and  kept  for  sale."  The  descrip- 
tion in  the  mortgage  is:  "The  general  stock  of  milli- 
nery goods,  stock  of  ladies'  notions,  consisting  of  hats," 
etc.;  enumerating  numerous  articles,  and  concluding: 
"And  all  other  goods  now  on  hand,  or  to  be  purchased 
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and  used,  in  the  business  of  a  general  millinery  store.'' 
The  instruction  is  correct.  "The  general  stock  of 
ladies'  notions"  is  expressly  stated  as  consisting  of  the 
articles  enumerated ;  and  clearly  the  words,  **all  the 
other  goods  now  on  hand,  or  to  be  purchased  and  used, 
in  the  business  of  a  general  millinery  store,"  mean 
only  such  millinery  goods  as  were  on  hand,  or  might  be 
added  by  purchase,  for  sale, — ^that  being  the  business  of 
a  general  millinery  store. 

IV.  This  appellant's  further  complaint  is  that  the 
court  erred  in  entering  judgment  against  her  for  ninety- 

4, .  replevin:  ^^^  doUars.     The  jury  found  that  goods 

conversion,      ^f  ^^^  ^^^^  ^f  uiuety-two  doUars,  which 

were  not  included  in  the  mortgage,  were  taken  under 
the  writ;  audit  was  for  this  amount  that  judgment 
was  entered  against  the  plaintiff,  and  evidently  upon 
the  theory  that  the  defendant  might  rightfully  plead 
this  counterclaim.  We  are  of  the  opinion  that  the 
defendant  was  not  entitled  to  recover  in  this  action  for 
goods  taken  not  included  in  the  mortgage;  that  while 
the  question  whether  such  goods  were  taken  is  properly 
triable  for  the  purpose  of  determining  the  plaintiflE's 
right  to  the  possession  thereof,  the  defendant  cannot 
recover  therefor  in  this  action. 

For  the  reasons  stated,  the  defendant's  appeal  will 
be  dismissed,  and  upon  plaintiff 's  appeal  the  judgment 
of  the  district  court  is  revebsed. 


Adam  Smith,  Appellee,  v.  August  Utesoh,  et  al,y 
Appellants. 

1.  Fraudulent  Conveyances:  husband  and  wife:  aoenot:  evi- 
dence. In  an  action  to  set  aside  a  conveyance  of  real  estate  to  the 
wife  of  a  judgment  debtor  as  having  been  made  to  avoid  payment 
of  the  plaintiff's  judgment,  the  defendants  claimed  that  through  a 
series  of  years  the  husband  had  been  acting  as  the  agent  of  the 
wife,  and  was  so  acting  in  the  purchase  of  the  land  in  controversy ; 
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that  the  same  was  purchased  with  money  received  by  the  wife  as  a 
gift  from  her  father,  and  that  title  thereto  was  taken  in  the  name  of 
the  husband  bj  mistake.  It  appeared,  however,  that  all  of  the 
husband's  business  since  his  marriage,  involving  the  purchase  of 
another  farm,  and  the  leasing  of  several  others,  had  been  transacted 
in  his  own  name,  that  the  husband  paid  interest  upon  deferred  pay- 
ments of  a  portion  of  the  purchase  money  during  the  time  that  it 
was  claimed  that  the  wife  had  the  money  from  her  father  in  her  pos- 
session, and  at  one  time  asked  toi  an  extension  of  time  upon  such 
payments,  and  that  the  conveyance  to  the  wife  was  not  made  until 
after  the  husband  knew  that  he  was  liable  upon  certain  notes  upon 
which  the  plaintiff's  judgment  was  based.  Held,  that  a  decree  find- 
ing the  conveyance  to  the  wife  fraudulent  as  to  the  plaintiff  was 
supported  by  the  evidence. 

2.  Evidence :  witnesses  :  impeachment.  The  rule  that  one  cannot 
impeach  his  own  witness  does  not  preclude  a  party  from  showing  a 
fact  to  be  otherwise  than  as  stated  by  his  witness  upon  cross-exami- 
nation. 

Appeal  from  Plymouth  District  Court. — Hon.  Scott  M. 
Ladd,  Judge. 

Fbiday  May  20,  1892. 

Action  in  equity  in  the  nature  of  a  creditor's  bill, 
by  which  the  plaintiff  seeks  to  subject  certain  land 
and  personal  property  to  the  payment  of  a  judgment 
against  the  defendant,  August  Utesch.  The  defend- 
ants are  husband  and  wife.  The  title  to  the  land  was 
formerly  in  the  husband,  and  he  made  a  conveyance 
to  his  wife.  It  is  claimed  by  the  plaintiff  that  this 
conveyance  was  without  consideration,  and  fraudulent 
and  void  as  to  the  creditors  of  the  husbafid.  The 
judgment  held  by  the  plaintiff  was  founded  on  a  debt 
which  was  contracted  before  the  land  was  owned  by 
the  defendants.  There  was  a  full  trial  on  the  merits, 
and  a  decree  for  the  plaintiff.  The  defendants  appeal. 
Affirmed. 

Strubky  Bishel  d  Hart,  for  appellants. 

Argo  &  McDuffi^e,  for  appellee. 
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RoTHROCK,  J. — I.  There  is  no  question  as  to  the 

validity  of  the  judgment  held  by  the  plaintiflE  against 

August  Utesch.'  The  indebtedness  upon 

*  conveyances:    which  it  is  fouuded  was  Contracted  in  the 

hasband  and  H^-,^r%        rrti       i        ■•    . 

ewdenS?^^^'  year  1876.  The  land  m  controversy  is  a 
tract  of  [one  hundred  and  sixty  acres.  It 
was  purchased  by  August  Utesch  of  one  Hamlin,  Octo- 
ber 11, 1883.  The  contract  price  was  two  thousand  dol- 
lars ;  one  hundred  dollars  was  paid  in  cash,  four  hundred 
dollars  was  to  be  paid  October  25,  1883,  and  five  hun- 
dred dollars  January  25,  1884.  These  deferred  pay- 
ments drew  interest  at  the  rate  of  eight  per  cent,  per 
annum.  These  payments  were  made,  and  on  the 
twenty-eighth  day  of  January,  1884,  Hamlin  conveyed 
the  land  to  August  Utesch,  subject  to  a  mortgage  of 
one  thousand  dollars  thereon,  which  Utesch  agreed  to 
pay.  On  the  eighth  day  of  December,  1885,  August 
Utesch  conveyed  the  land  to  Minnie  Utesch,  subject  to 
the  said  mortgage  of  one  thousand  dollars.  The  claim 
of  the  plaintiflf  is  that  the  land  was  at  all  times  owned 
T)y  August*  Utesch,  and  that  the  conveyance  was  made 
to  his  wife  to  prevent  the  collection  of  the  plaintiflf' s 
judgment.  The  defendants  claim  that  the  land  was 
purchased* with  the  money  of  the  wife,  and  that  the 
mortgage  which  was  assumed  as  part  of  the  purchase 
money  has  been  since  paid  with  her  money.  There 
was  a  large  number  of  witnesses  examined  on  the 
hearing.  We  do  not  purpose  to  set  out  the  testimony 
of  the  witnesses  in  detail.  The  following  facts  are 
shown  by  the  evidence  without  conflict,  or  are  so 
clearly  proven  that  they  may  be  accepted  as  true: 

The  defendants  are  natives  of  Germany.  August 
Utesch  came  to  this  country  in  the  year  1871,  and 
worked  as  a  farm  laborer  near  Sterling,  Illinois,  for  a 
time,  and  returned  to  Germany  and  married  Minnie 
Peterson  and  returned  to  Sterling  with  her  in  April, 
1873.    The  defendants  went  to  housekeeping,  and  the 
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husband  worked  at  farm  work  by  the  month  for  a  time. 
Then  they  leased  a  farm  and  cultivated  it  as  tenants. 
In  1876  August  Utesch  bought  a  farm  of  one  Fahey. 
He  worked  the  farm  for  two  years,  and,  being  una- 
ble to  pay  for  it,  he  gave  it  up,  and  in  1878  he  removed 
to  Benton  county,  in  this  state,  and  rented  a  farm  of 
one  Smith  for  one  year.  Then  he  leased  a  farm  of  one 
Gemning,  and  farmed  it  until  1885,  when  he  removed 
to  Plymouth  county,  having  before  his  removal  bought 
the  land  in  controversy.  When  he  removed  to  Ply- 
mouth county  the  land  in  controversy  was  wild,  uncul- 
tivated prairie.  He  rented  land  from  other  parties  and 
cultivated  it  until  his  own  land  was  improved.  During 
all  this  time,  and  up  to  the  time  of  the  conveyance  of 
the  land  in  controversy  to  Minnie  Utesch,  all  of  the 
renting  of  farms,  payment  of  money,  sale  of  stock,  in 
short,  all  the  business  for  the  family,  was  transacted 
by  August  Utesch  and  in  his  name.  This  is  a  strong 
circumstance  tending  to  show  that  the  business  carried 
on  was  that  of  the  husband,  and  not  that  of  the  wife. 
It  is  true  this  evidence  is  not  conclusive,  and  it  is. 
claimed  in  behalf  of  the  appellant  that  it  sHould  have 
no  weight  in  this  case,  because  the  husband  and  wife 
testified  that  all  the  business  was  in  fact  her  business, 
and  that  her  husband  was  her  mere  agent.  It  is  true 
that  there  are  many  cases  where  the  husband  acts  as  the 
mere  agent  of  his  wife  in  the  purchase  and  sale  of  prop- 
erty, and  no  agency  is  disclosed,  and  the  public  suppose 
that  the  husband  is  the  principal.  But  the  business,  as 
shown  in  this  case,  involves  more  than  the  ordinary 
business  done  by  a  husband  in  disposing  of  produce 
and  stock  raised  on  the  farm  of  his  wife.  It  involves 
the  purchase  of  two  farms,  and  the  renting  of  several 
others,  and  all  done  in  the  name  of  the  husband. 

There  is  a  large  amount  of  evidence  on  the  ques- 
tion as  to  how  much  money  each  of  the  defendants  had 
when  they  started  in  life  together.     This  evidence  is 
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really  no  aid  to  a  determination  of  the  rights  of  the 
parties.  The  amounts  were  small,  and  the  defendants 
do  not  really  claim  that  the  land  in  controversy  was 
purchased  with  the  money  which  the  wife  had  at  her 
marriage.  They  claim  that  the  one  thousand  dollars 
which  was  first  paid  on  the  land  was  money  which  the 
wife  received  as  a  present  from  her  father.  The  claim 
is  that  the  identical  money  which  she  received  from  her 
father  was  paid  for  the  land ;  and  both  of  the  defend- 
ants and  John  Peterson,  the  father  of  the  defendant, 
Minnie  Utesch,  testified  as  witnesses  that  the  gift  of 
one  thousand  dollars  was  made  a  few  days  before 
August  Utesch  went  to  Plymouth  county  and  bought 
the  land  in  controversy ;  and  the  defendants  both  testi- 
fied that  August  Utesch  took  one  hundred  dollars  of 
the  amount  to  Plymouth  county  and  paid  it  on  the 
purchase,  and  that  the  nine  hundred  dollars  was  kept 
by  the  wife  until  it  was  sent  to  Plymouth  county,  and 
paid  on  the  purchase  of  the  land.  The  plaintiflE  claims 
that  no  gift  of  one  thousand  dollars  was  made,  and  pur 
conclusion  is  that  the  preponderance  of  the  evidence 
sustains  the  claim  of  the  plaintiff.  We  are  satisfied 
from  the  evidence  that  John  Peterson  did  not  have  one 
thousand  dollars  to  present  to  his  daughter.  We  can- 
not set  out  the  evidence  showing  this  to  be  the  fact.  It 
would  unduly  extend  this  opinion  to  do  so.  It  consists 
of  a  history  of  his  financial  condition  from  the  time  of 
his  arrival  in  this  country  from  Germany,  about  the 
year  1880.  There  are  other  considerations  which,  in 
our  judgment,  are,  to  say  the  least,  inconsistent  with 
the  claim'  of  a  gift  of  one  thousand  dollars.  One  is 
that  n^ne  hundred  dollars  of  the  amount  should  have 
been  kept  in  the  possession  of  the  wife  for  several 
months,  and  not  paid  on  the  purchase,  while  the 
deferred  payments  were  drawing  interest.  Another 
is  that  August  Utesch  sent  a  letter  to  the  agent  through 
Vol.  85-^25 
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whom  the  land  was  purchased,  requesting  an  extension 
of  time  of  payment,  because  one  of  his  neighbors  could 
not  raise  the  money,  and  he  would  like  to  oblige  his 
neighbor.  Then  there  is  the  fact  that  the  land  was  con- 
veyed to  August  Utesch.  It  is  true  he  and  his  wife 
both  claim  that  this  was  a  mistake.  But  the  evidence 
shows  quite  satisfactorily  that  he  did  not  convey  the 
land  to  his  wife  u;itil  after  he  knew  that  the  claim  was 
made  that  he  was  liable  upon  the  notes  on  which  the 
plaintiflf's  judgment  was  founded. 

II.  Counsel  for  the  appellants  contend  that,  as  the 

plaintiff  called  and  examined  August  Utesch  and  John 

Peterson  as  witnesses,   he  thereby  '4m- 

'  wrtoeMi'im-    pliedly  declared  that    they  are  credible 

!    peao  ment.      pQ,.gQug^   ^^^j  worthy  of  belief,   and  he 

cannot  now  be  heard  to  say  that  their  testimony  herein 
is  untruthful. ' '  Whatever  merit  there  may  be  in  the  rule 
contended  for  by  the  appellants,  it  can  have  no  appli- 
cation in  this  case,  so  far  as  it  involves  the  one  material 
fact  upon  which  the  case  turns.  We  refer  to  the  claim 
made  that  John  Peterson  made  a  gift  of  one  thousand 
dollars  to  the  defendant,  Minnie  Utesch.  The  testi- 
mony of  said  witnesses  as  to  that  transaction  was  drawn 
out  on  cross-examination  by  the  defendants'  counsel, 
and  the  plaintiflE  is  not  precluded  from  showing  that 
the  fact  is.  otherwise.  A  party  calling  a  witness  is  not 
permitted  to  impeach  him  generally.  The  rule  as  stated 
in  sections  442,  443,  1  Greenleaf  on  Evidence,  is  as. 
follows:  ''When  a  party  offers  a  witness  in  proof  of 
his  cause,  he  thereby  in  general  represents  him  as 
worthy  of  belief.  He  is  presumed  to  know  the  char- 
acter of  the  witnesses  he  adduces;  and,  having  thus 
presented  them  to  the  court,  the  law  wiU  not  permit 
the  party  afterwards  to  impeach  their  general  reputa- 
tion for  truth,  or  impugn  their  credibility  by  general 
evidence  tending  to  show  them  to  be  unworthy  of 
belief;  for  this  would  enable  him  to  destroy  the  witness 
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if  he  spoke  against  him,  and  to  make  him  a  good  wit- 
ness if  he  spoke  for  him,  with  the  means  in  his  hand 
of  destroying  his  credit  if  he  spoke  against  him.  But 
to  this  general  rule  there  are^  some  exceptions;  for 
where  the  witness  is  not  one  of  the  party's  own  selec- 
tion, but  is  one  whom  the  law  obliges  him  to  call,  such 
as  the  subscribing  witness  to  a  deed  or  a  will  or  the 
like,  here  he  can  hardly  be  considered  as  the  witness  of 
the  party  calling  him,  and,  therefore,  as  it  seems,  his 
character  for  truth  may  be  generally  impeached.  But, 
however  this  may  be,  it  is  exceedingly  clear  that  the 
party  calling  a  witness  is  not  precluded  from  proving 
the  truth  of  any  particular  fact,  by  any  other  compe- 
tent testimony  in  direct  contradiction  to  what  such 
witness  may  have  testified ;  and  this  is  not  only  where 
it  appears  that  the  witness  was  innocently  mistaken, 
but  even  where  the  evidence  may  collaterally  have  the 
effect  of  showing  that  he  was  generally  unworthy  of 
belief.'' 

We  do  not  think  that  it  is  necessary  to  further 
elaborate  the  case.  The  question  is,  should  the  land  in 
-controversy  b^  subjected  to  the  payment  of  the  plaintiff's 
judgment?  The  case  turns  upon  the  evidence,  and  a 
careful  consideration  of  the  whole  record  leads  us  to 
the  conclusion  that  the  decree  of  the  district  court 
should  be  affirmed. 


85    3b7l 

Independent  School  District  Number  Six  of  Cedar  -i-ff' 

Township,  Appellee,  v.  Mary  M.  Wirtner,  ^^"   ^^ 

Appellant.  Ii26  m\ 

School  Districts :  action:  powers  op  president  op  sohool  board. 
Section  1740  of  the  Code  providing  that  the  president  of  a  district 
school  board  ''shall  appear  in  behalf  of  his  district  in  all  suits  brought 
bj  or  against  the  same/'  does  not  authorize  the  commencement  of 
actions  in  the  name  of  the  district  by  the  president  without  the  con- 
sent of  the  board. 
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n  Johnson   District    Court. — Hon.    S.    H, 
Fairall,  Judge. 

Friday,  May  20,  1892. 

an  action  in  equity,  by  which  it  is  sought 
e  defendant  from  teaching  a  school  in  the 
in  Independent  district  number  six,  Cedar 
I  Johnson  county.  The  defendant  appeals 
3e  enjoining  her  from,  teaching  the  school. 

g  Wade,  for  appellant. 

5  Bally  for  appellee. 

CK,  J. — In  the  year  1889,  the  board  of 
the  Independent  district  was  composed  of 
''yer,  Stephen  McCook  and  N.  Paxon. 
president  of  the  board,  and  Paxon  was 
[t  appears  from  the  evidence  that  all  of 
s  were  willing  that  the  defendant  should 
ool  for  the  term  of  three  months  in  the 
in  the  district,  commencing  on  the  first  day 
i9.  But,  so  far  as  appears,  there  was  no 
iference  among  the  members  of  the  board 
ct^  The  arrangement  for  the  school  was 
\  defendant,  in  company  with  her  father,  by 
ith  the  directors  separately.  On  March  27^ 
3rview  was  had  with  McCook.  He  expressed 
willing  that  the  defendant  should  be  the 
i  directed  her  to  Dwyer.  McCook  knew 
was  favorable  to  the  employment  of  the 
and  McCook  states  in  his  testimony  as  a 
^' Dwyer  was  the  particular  one,  and  I  sup- 
jht  to  have  a  say  in  choosing  the  teacher. '^ 
nt  and  her  father  then  visited  Dwyer.  A 
i  arranged  with  him,  and  it  was  agreed  that 
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the  school  should  commence  on  the  first  day 
which  was  the  following  Monday,  and  that  on 
the  contract  should  be  reduced  to  writing,  and 
by  Dwyer  as  president  of  the  board.  The  com 
to  be  paid  to  the  defendant  was  eighteen  d 
month.  The  defendant  did  not  go  to  see  ] 
Saturday,  but  called  on  Paxon,  and  he  p 
written  contract  in  all  respects  as  had  been 
between  Dwyer  and  the  defendant,  with  the 
that  by  the  contract  as  wi'itten  the  defendant 
paid  at  the  end  of  each  month,  and  by  t 
arrangement  with  Dwyer,  payment  was  to  b( 
the  end  of  the  term.  Paxon  took  the  co 
Dwyer's  house  on  Saturday,  and  Dwyer  wi 
and  Paxon  left  the  contract  with  his  family. 

The  defendant  opened  her  school  on 
morning,  and  taught  that  day,  and  in  the  eve: 
to  Dwyer's  house,  and  was  then  informed 
that  he  would  not  sign  or  approve  the  contra< 
directed  her  to  stop  the  school.  She  testified 
ness  that  she  offered  to  have  the  contract  cha: 
time  of  payment,  but  that  he  refused  to  ap 
that  were  done ;  and  we  incline  to  think  that 
ment  in  this  regard  is  true,  because  Dwyer  a1 
afterwards  refused  to  sign  or  approve  any 
with  the  defendant.  The  result  was  that 
defendant  commenced  to  teach  there  was  no  < 
contract  in  writing  authorizing  her  to  teac 
would  have  been  better  if  she  had  vacated  the 
But  it  would  have  been  vastly  more  to  the  ( 
of  Dwyer  if  he  had  acted  upon  business  princ 
changed  the  contract  in  the  unimportant  par 
which  it  diflfered  from  the  verbal  arrangement 
made  with  the  defendant. 

On  Tuesday,  the  second  day  of  April,  D^ 
to  Iowa  City,  and  consulted  counsel,  and  wa 
to  return  to    the    district    and    get  the    cc 
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a  member  of  the  board  of  directors,  to  the 
'  an  action.  It  is  important  to  determine 
wyer  obtained  the  consent  of  McCook. 
le  shows  quite  conclusively  that  he  did  not- 
iirect  examination  as  a  witness  McCook 
follows:  '*I  saw  Mr.  Dwyer  before  he  went 
ind  talked  with  him  about  this  suit.  I  do 
bat  I  agreed  that  the  suit  should  be  com- 

he  not  tell  you  what  he  was  contemplating 

He  did. 

you  assent  to  it!     A.  I  did  not. 

you  or  not  refuse  to  sanction  it!     A.  I  did 

e  record  shows  that  McCook  stated  that  he 
;  to  do  with  commencing  the  suit,  and  that 
ad  no  meeting  for  the  purpose  of  consider  • 
isability  of  commencing  this  suit, 
tion  was  commenced  in  the  names  of  Dwyer 
k,  and  it  was  stated  in  the  petition  that  it 
t  in  behalf  of  the  district.  Afterwards  the 
action  was  changed  so  that  it  appeared  as 
in  the  name  of  the  district   against    the 

The  defendant,  by  her  answer,  averred 
t  was  brought  and  carried  on  without  the 
f  the  board  of  directors  of  the  district, 
ce  shows  beyond  controversy  that  Dwyer 
the  action  on  his  own  motion,  and  it  does 
that  there  was  any  authority  of  the  board, 
f  the  district,  to  maintain  the  action  after 
ight.     The  amendment  to  the  title  of  the 

change  the  relations  of  the  parties  thereto^ 
B  the  maintenance  of  the  action,  if  there 
thority  from    the    board    to    institute    or 

5vyer  have  authority,  as  president  of  the 
naintain  the  action!     It  is  a  general  rule 
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that  corporations  act  through  their  boards  of  dii 
and  that  no  corporate  act  can  be  done  by  the  ind 
members  of  the  board  unless  authorized  by  lav 
the  charter  of  the  corporation.  Herrington  v.  . 
Totonship  of  lAstofij  47  Iowa,  11;  Rice  v.  Pi 
County  J  43  Iowa,  136;  Young  v.  Black  Hawk  i 
66  Iowa,  460,  464.  It  is  claimed  by  counsel 
appellee  that,  by  fair  and  natural  implicatic 
authority  to  direct  the  bringing  of  an  action  for  1 
trict  may  be  found  in  section  1740  of  the  Code, 
section  is  as  follows:  ''He  [the  president 
board]  shall  appear  in  behalf  of  his  district  in  e 
brought  by  or  against  the  same,  but,  when 
individually  a  party,  this  duty  shall  be  perfori 
the  secretary;  and,  in  all  cases  where  suits 
instituted  by  or  against  any  of  the  school  offi 
enforce  any  of  the  provisions  herein  contained,  < 
may  be  employed  by  the  board  of  directors.'^ 
section  requires  the  president  of  the  board  to 
for  his  district  in  all  suits  brought  by  the  distri 
it  does  not  authorize  him  to  bring  suits  on  h 
motion.  It  is  suits  brought  by  the  district,  e 
by  the  president  of  the  district,  to  which  the 
refers.  He  has  no  more  power  to  institute  a  suil 
name  of  the  district  than  has  any  other  membei 
board.  He  is  not  m^en  authorized  to  employ  c 
because  the  statute  expressly  requires  that  i 
''may  be  employed  by  the  board  of  directors. ''  ] 
no  more  power  to  bring  an  action  than  any 
member  of  the  board,  it  is  apparent  that  the 
must  act  as  a  board  in  commencing  an  action, 
there  is  perhaps  no  better  illustration  of  the  wis< 
the  law  as  thus  interpreted  than  in  this  actio 
itself  it  was  a  trifling  aflfair.  If  Dwyer  had  co: 
the  other  directors,  the  contract  would  hav( 
completed,  and  there  would  have  been  no  occas 
invoking  the  powers  of  a  court  of  equity  to  prot 
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district  from  any  supposed  wrong  which  the  defendant 
was  perpetrating.  As  it  is,  we  have  a  hearing  in  the 
district  court  with  some  twelve  witnesses,  and  a  record 
in  this  court  which  will  cost  nearly  fifty  dollars.  If 
the  party  who  instituted  this  suit,  and  is  carrying  it 
on,  should  be  held  to  have  authority  to  do  so,  and 
compel  the  district  to  pay  the  costs  and  attorneys' 
fees,  it  would  squander  enough  money  belonging  to 
the  district  to  pay  a  teacher  for  about  one  year. 

The  decree  of  the  district  court  will  be  reversed, 
at  the  costs  of  Michael  Dwyer,  and  the  cause  remanded 
to  the  district  court,  with  directions  to  dismiss  the 
petition  at  his  costs.    Reversed. 


Elizabeth  Wendling,  Administratrix,  Appellant,  v. 
C.  H.  Jennisoh,  Appellee. 

1.  Evidence:  BOOKS  OP  ACCOUNT:  impeachment.  Where  in  an  action 
for  an  accounting  between  partners,  the  defendant,  in  support  of  a 
claim  for  profits  which  he  alleged  had  not  been  credited  to  him, 
introduced  in  evidence  his  copartner's  private  books  of  account, 
held,  that  he  could  not  afterwards  question  their  credibility  or 
competency,  nor  repudiate  portions  thereof  which  were  unfavorable 
to  his  claim. 

2.  Partnership:  accounting:  interest.  A  partner  who,  from  time 
to  time,  has  drawn  out  of  the  firm  an  amount  in  excess  of  his  share  in 
the  profits,  is  not  liable  to  his  copartner  for  interest  upon  such 
overdrafts,  in  the  absence  of  an  agreement  to  that  effect,  except 
upon  balances  ascertained  upon  an  accounting  and  settlement 
between  the  partners. 

Appeal  from  Winnesheik  District  Comt. — Hon.  L.  E. 
Fellows,  Judge. 

Friday,  May  20,  1892. 

Action  for  the  dissolution  of  a  partnership  and  for 
an  accounting.  The  defendant  pleads,  in  substance,  a 
general  denial.  Upon  the  trial  there  was  a  finding  and 
decree  for  the  defendant,  from  which  the  plaintiff 
appeals. — Reversed. 
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G.  R.  Willett,  for  appellant. 

L.  BulliSj  for  appellee. 

KiNNE,  J. — I.  It  appears  from  the  evidenc* 
the  year  1859  or  1860,  the  plaintiflf's  intestat 
Wendling,  and  the  defendant,  C.  H.  Jennisch, 
into  a  business   an'angement,   not  in  writing 
terms  of  which  the  plaintiff's  intestate  was  to 
the  material  and  labor  for  the  woodwork,  paint 
upholstering  of  carriages,  buggies,  wagons,  cut 
sleighs.     The  defendant  was  to  furnish  the 
and  labor  for  the  ironwork  for  said  vehicles.     \ 
ceeds  of  the  product  of  their  joint  labor,  wl 
was,  it  seems,  to  be  divided   between  them  in 
tion  to  what  each  had  put  into   each  of  said 
They  each  carried  on  their  respective  branches 
business,  in  their  own  separate  shops,  and  also 
respective  shops  carried  on  the  business  of  r 
and  other  business,  in  which  there  was  no  joint 
They  continued  business  under  this  arrangeme 
in  1882  or  1883,   at  about  which  time  disagr 
arose  between  thQ  parties.     Of  the  articles  n 
tured  under  their  agreement  the  plaintiff's  intes 
the  defendant  from  time  to  time  made  sales  f 
and  on  credit.     Sometimes  the  credit  was  in  tl 
of  an  open  account,  sometimes  the  note  of  t 
chaser  was  taken,  and  often  they  took  the  notes 
persons.     Sometimes  they  took  in  exchange 
work  old  carnages,  wagons  and  cutters,  whic 
being  repaired,  if  repairs  were  required,  were 
the  parties  in  the  mannejr  above  mentioned, 
the  parties  made  collections  from  time  to  tir 
joint  books  were  kept  by  the  parties,  but  ea< 
kept  accounts  in  an  informal  manner.     The  p] 
intestate  kept  the  most  complete  accounts.     It 
that  settlements  were  had  between  the  parties  f  r^ 
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frior  to  October,  1871,  but  the  full  particulars 
re  not  given.  It  seems  also  that  certain  trans- 
rere,  prior  to  said  time,  settled  by  the  parties, 
cord  thereof  was  made.  On  October  24, 1871, 
teded  that  a  settlement  was  had  between  the^ 
he  full  extent  of  which  is  a  matter  in  dispute. 
B  settlements  referred  to  seem  to  have  been 
;his  wise:  Each  of  the  parties  placed  a  sum  of 
a  the  table,  and  as  they  went  over  the  items 
;ed  the  money  ^^from  one  to  the  other  as  the^ 

vibrated  back  and  forth. '^     The  plaintiflf's 

claimed  that  at  the  time  of  these  settlements 
is  book  before  him ;  and  in  the  presence  of 
dant  he  marked  the  items  settled  with  a  ''paid'' 
dch  he  describes.  Sometimes  he  took  notes  in 
noney  on  these  settlements.     The  defendant 

at  the  settlement  in  1871  the  piaintiflE's  intes- 
id  verbatim^  ^  to  him  from  his  book  of  work 

that  he  took  it  down,  after  which  they  passed 
ey  back  and  forth  as  before  stated,  and,  as 
I  was  settled,  he  marked  it  '*Eec.''  opposite 
,  and  no  items  except  those  so  marked  were 
led.  Some,  if  not  all,  the  matters  not  included 
:tlement  of  October  24,  1871,  including  work 
oeeen  that  date  and  January  1,  1872,  were 
om  time  to  time  prior  to  January  1,  1872.  In 
i  after  this  suit  was  begun,  an  attempt  was 
'  the  parties  to  adjust  these  matters,  which, 
as  never  fully  completed,  seems,  with  few  excep- 
erring  to  credits,  to  have  been  mutually  acceded 
ing  correct  as  far  as  it  went.  One  of  these 
IS  is  a  claim  made  by  the  defendant  for  '*prof- 
t  is,  he  claims  there  should  be  added  to  each 
Tedit  for  ironing  an  additional  sum,  which  he 
;  profits.  The  plaintiff's  intestate  denies  this 
id  insists  that  each  item  of  credit  for  both  wood 
work  included  all  the  profits  to  which  each 
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was  entitled.  Another  claim  made  by  the  defendant  is 
for  interest  on  yearly  balances  found  due  him  on  this 
accounting,  also  for  interest  on  notes  taken  by  the 
plaintiff's  intestate,  and  which  he  claims  has  not  been 
accounted  for.  The  defendant  also  contends  that  he  is 
not  bound  by  the  adjustment  made  in  1884. 

II.  The  defendant's  counsel  in  argument  severely 
censures  the  decedent,  as  well  as  the  plaintiff,  on 
account  of  the  disappearance  of  certain  books ;  also 
because  of  the  mutilation  of  a  book.  We  have  read 
the  testimony  relating  thereto  with  care,  and  we  are 
unable  to  find  in  the  record  any  grounds  for  believing 
that  the  intestate  or  the  plaintiff  acted  in  bad  faith 
regarding  said  books,  or  purposely  mutilated  them,  or 
caused  their  disappearance.  This  much,  we  think, 
should  be  said  in  justice  to  the  parties  and  their 
counsel. 

III.  The  defendant  claims  over  two  thousand 
dollars  as  profits  on  his  ironwork,  which  he  contends 
I.  evidbhob:        should  bc  Credited  on  his    account.     A 

SSSSt:  IL^"  careful  consideration  of  all  the  evidence 
'peaohment.  g^tisfies  US  that  tWs  claim  should  be 
rejected.  There  is  no  evidence,  except  the  testimony 
of  the  defendant  himself,  which  tends  to  show  that  he 
is  entitled  to  have  this  sum  placed  to  his  credit.  While 
the  defendant  undertakes  in  his  testimony  to  show  that 
he  was  to  have  profits  on  his  work  over  and  above  the 
sum  credited  him  for  ironing,  such  claim  is  not  sus- 
tained. When  the  parties  attempted  to  settle  in  1884, 
after  this  suit  was  commenced,  and  the  several  items  of 
their  accounts  were  discussed  and  agreed  upon,  there 
was  no  claim  whatever  made  by  the  defendant  that  the 
amounts  he  gave  as  representing  the  value  of  his  work 
did  not  include  all  profits  to  which  he  was  entitled.  In 
nearly  every  instance  in  this  adjustment  the  defendant 
fixed  his  own  prices  on  his  own  work,  and  the  prices  then 
fixed  were  at  the  time  agreed  to  by  the  defendant  as 


Digitized  by 


Google 


Wendling  v.  Jennisch.  [85  Iowa 

correct.  Again,  the  defendant  himself  put  in 
Lce  the  plaintiff's  book  containing"  a  list  of  the 
ione,  and  the  amounts  credited  to  the  defendant 
ning.     It  is  an  elementary  rule  of  law  that  if  a 

having  full  knowledge  of  the  incompetency  of 
ess,  examine  him,  he  cannot  afterwards  be  heard 
ect  to  his  competency  if  the  testimony  proves 
sfactory  to  him.  1  Greenleaf  on  Evidence,  section 
nd  notes.  Nor  will  he,  after  offering  a  witness, 
>wed  to  impeach  his  credibility.  Id^  section  442, 
otes.  Having  introduced  this  account  of  the 
ff ,  he  cannot  now  question  its  credibility  or  com- 
y.  It  is  not  his  province,  under  such  circum- 
s,  to  accept  the  benefit  of  that  part  of  the  evidence 
ble  to  him  and  repudiate  the  balance.  Phillips 
ir,  38  Iowa,  658.  Not  only  this,  but  the  testator 
at  on  the  stand  by  the  defendant,  and  testified . 
le  defendant  fixed  the  several  amounts  for  iron- 
,nd  stated  that  said  amounts  represented  the 
;t  he  had  in  the  whole  price  obtained  for  the 

Furthermore,  the  defendant's  own  testimony, 
ill  considered,  shows  that  the  sums  he  put  in  for 
ning  included  all  profits. 

T.     The  defendant  contends  that  he  is  entitled  to 

I  thousand  dollars  interest  on  yearly  balances  of 

the  account  between  him  and  the  intestate, 

iRSHlP:  11  1 

'^^^«''  as  well  as  a  large  amount  of  other  interest. 
It  seems  to  be  conceded  in  the  appellee's 
ent  that,  if  the  intestate  had  fully  paid  the 
ant,  no  interest  should  be  charged  the  plaintiff's 
te.  As  to  the  interest,  other  than  that  claimed 
rly  balances,  we  have  allowed  it  where  it  appears 
clearly  the  intention  of  the  parties  that  it  should 
dited  to  the  defendant.  It  appears  that  the 
ant  has  received  full  pay  for  his  ironing,  and,  if 
I  so,  he  has  no  claim  for  interest  on  notes  which 
dntiff's  intestate  may  have  taken  for  any  balances 
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that  may  have  been  due  to  him  on  the  work  sold. 
Even  if  we  should  be  in  error  as  to  our  view  of  the 
evidence,  still  there  is  nothing  in  the  facts  or  situation 
of  the  parties  in  this  case  that  would  enable  the  defend- 
ant as  a  matter  of  right  to  claim  interest  in  excess  of 
what  we  have  allowed. 

The  defendant's  claim  for  interest  on  yearly  bal- 
ances cannot  be  allowed.  We  cannot  accede  to  the 
correctness  of  the  rule  contended  for  by  the  defendant, 
that  one  partner,  drawing  out  of  the  firm  more  than 
his  share,  is  in  the  absence  of  an  agreement  or  under- 
standing to  that  effect,  chargeO'ble  with  interest  thereon, 
when,  as  in  this  case,  there  had  been  no  full  settlement 
of  the  firm  business  since  1871,  and  no  balances  ascer- 
tained and  found  to  be  due  by  an  accounting  had 
between  the  partners.  That  question  has  been  decided 
at  this  May  term  of  court  adverse  to  the  defendant.  See 
Kemmererv.  Kemmerer,  ante  page  193.  In  the  attempted 
settlement  of  1884  no  interest  was  computed^  by  the 
parties  on  yearly  balances,  nor  does  it  appear  to  have 
been  mentioned, — a  fact  that  should  go  far  towards 
showing  that  neither  party  intended  that  such  a  charge 
should  be  made.  Even  if  the  law  should  be  conceded 
to  be  as  the  defendant  claims,  still  he  could  not  com- 
plain in  this  case,  as  the  yearly  balances,  as  arrived  at 
by  us,  appear  in  almost  every  instance  to  have  been 
against  the  defendant ;  and,  if  such  interest  was  com- 
puted, it  would  inure  to  the  benefit  of  the  plaintiff. 

V.  It  appears  from  all  the  testimony  that  all 
matters  between  the  parties  prior  to  October  24,  1871, 
were  then  settled,  or  afterwards  adjusted,  and  at  that 
time  a  balance  was  found  due  the  plaintiff's  intestate. 
Using  this  balance  as  a  basis  for  our  computation,  and 
allowing  all  items  conceded  by  both  parties  to  be  cor- 
rect, we  have  examined  the  testimony  as  to  the  items 
in  dispute.  Our  accounting  shows  that  there  is  due  the 
plaintiff  seven  hundred  and  twelve  dollars  and  thirty- 
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eight  cents.  In  arriving  at  this  result  we  have^  we 
fViinir  properly  assumed  that  both  parties  should  be 
ied  by  their  agreement  in  1884  as  to  the  items 
L  contained,  and  then  conceded  to  be  correct, 
dgment  of  the  district  court  will  be  set  aside  and 
3nt  will  be  entered  in  this  court  against  the  defend- 
r  seven  hundred  and  twelve  dollars  and  thirty- 
ents,  to  draw  six  percent,  interest  from  this  date, 
le  costs  in  this  court  and  in  the  district  court, 
tes,  accounts,  and  personal  property  belonging 
arm  of  Jennisch  &  Wendling  will  be  taken  pos- 
of  by  the  plaintiff,  and  become  the  property  of 
ate  which  she  represents.     Reversed. 


DooLiTTLE,  et  al.y  Appellants,  v.  George  E. 
Bailey,  et  al.,  Appellees. 

ndaries:  statute  of  limitations:  evidence.  In  proceedings 
bablish  a  dispated  corner,  it  appeared  that  the  land-owners  adjoin- 
he  comer,  except  one  of  the  plaintiffs,  had  for  more  than  ten 
}  acquiesced  in  the  'correctness  of  the  comer  as  located  hj  the 
;,  by  improving  their  lands,  planting  hedges,  building  fences,  and 
g  out  a  highway  with  relation  thereto;  that  said  plaintiff's 
x)r  was  a  non-resident,  but  said  plaintiff  had  been  in  possession 
bout  eight  years,  and  had  fenced  his  land  with  reference  to  said 
»r.  Held,  that  the  evidence  warranted  a  finding  that  said  plain- 
ad  his  grantor  had  acquiesced  in  said  location  of  the  comer  for 
ears. 

— :    :   .    Where  certain  land  has  been  fenced  by 

wner  of  a  quarter  section  under  a  claim  of  right,  his  possession 
of  is  sufficient  basis  for  a  claim  of  title  through  adverse  posses- 
whether  said  land  constitutes  a  part  of  said  quarter  or  not. 
-:  LOCATION  OP  SECTION  CORNER.  Where,  in  such  proceeding, 
)cation  of  a  section  corner  as  fixed  by  the  government  is  found, 
>uld  be  so  established  by  the  court  without  regard  to  the  fact  that 
location  will  result  in  deflecting  the  section  line  from  a  straight 
le  between  such  point  and  the  comers  located  east  and  west  of  it. 

-: :  REPORT  OF  COMMISSIONER:  DECREE.    In  such  proceed- 

le  district  court  may  reject  the  conclusions  of  the  commissioner 
inted  to  make  a  survey  and  take  testimony,  and  render  a  decree 
cord  with  the  evidence  contained  in  such  commissioner's  report. 
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Appeal  from  Hamilton  District  Courts — Hon.  John  L. 
Stevens,  Judge. 

Fbiday,  May  20, 1892. 

This  is  a  proceeding  to  determine  and  establish  a 
disputed  corner,  viz:  The  southwest  comer  of  the 
northwest  quarter  of  section  number  three,  in  township 
number  eighty-nine  north,  of  range  number  25  west  of 
fifth  principal  meridian.  The  defendants  plead  acqui- 
escence in  a  comer  at  the  point  named  by  them ;  also 
the  statute  of  limitations.  There  was  a  commissioner 
appointed,  who  made  a  survey,  took  the  testimony  of 
witnesses  and  reported  to  the  court,  together  with  his 
conclusions.  He  recommended  the  establishment  of 
the  corner  at  the  point  claimed  by  the  plaintiffs,  which 
was  over  seven  rods  south  of  its  location  as  claimed  by 
the  defendants.  The  defendants  filed  exceptions  to  the 
final  and  some  of  the  other  conclusions  of  the  commis- 
sioner, and  asked  the  court  to  consider  the  evidence 
taken  and  establish  the  comer  at  the  point  claimed  by 
them.  The  court  rejected  the  report,  and,  without 
hearing  further  testimony,  established  the  corner  as 
claimed  by  the  defendants.  The  plaintiffs  appeal. 
— Affirmed. 

Martin  &  Wambachy  for  appellants. 

Kamrar  <&  Boeye  and  W.  J.  Covily  for  appellees. 

Kjnne,  J. — I.  "But  three  questions  are  raised  by  this 
appeal:  Fir  sty  Did  the  parties  acquiesce  for  ten  years 
1.  BouwDABiw:  ^^  more  in  the  corner  as  claimed  by  the 
umaitiSL:  defendants?  Second,  Is  the  plea  of  the 
evidence.  gtatutc  of  limitations  sustained!  Third, 
Did  the  court  err  in  deciding  the  case  contrary  to  the 
recommendation  of  the  commissioner  and  in  not  re-re- 
ferring it  to  the  commissioner  for  further  proceedings! 
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We  will  consider  these  questions  in  the  order  above 
stated. 

The  court  below  found  that  the  parties  owning  the 
adjoining  land  on  each  side  had  for  more  than  ten 
years  prior  to  the  beginning  of  the  suit  treated  the  cor- 
ner as  claimed  by  the  defendants  as  the  true  govern- 
ment comer.  It  clearly  appears  that  all  the  land-owners 
adjoining  said  corner,  except  the  plaintiff  Doolittle,  had 
for  more  than  ten  years  acquiesced  in  the  correctness 
of  the  corner  as  found  by  the  court  below.  They  had 
improved  their  lands,  planted  hedges,  built  fences,  laid 
out  a  highway,  and  in  every  way  treated  the  govern- 
ment corner  as  being  located  at  the  place  claimed  by  the 
defendants.  It  is  insisted,  however,  that  as  the  plaintiflE 
Doolittle  only  purchased  his  land  in  1881,  and  as  this 
suit  was  instituted  in  1889,  he  cannot  be  held  to  have 
so  acquiesced.  Doolittle's  grantor  was  a  non-resident. 
It  does  not  appear  whether  he  had  in  fact  any  actual 
knowledge  as  to  the  location  of  this  corner,  as  claimed 
by  the  defendants.  We  think  it  but  just  that  he  should 
be  presumed  to  know  what  those  who  owned  land 
adjoining  him  were  doing,  in  so  far  as  their  acts  were 
of  a  public  and  notorious  character,  as  in  fencing  and 
improving  the  lands  and  locating  a  highway  on  the 
line.  The  presumption  that  he  did  in  fact  know  and 
recognize  the  corner  and  line  as  claimed  by  the  defend- 
ants finds  some  support  at  least  in  the  fact  that  his 
grantee,  Doolittle,  when  he  fenced  the  land,  did  so  with 
reference  to  this  corner  as  found  by  the  court.  He  set 
his  fence  back  with  reference  to  said  corner,  so  as  to 
leave  ground  for  one-half  of  the  highway.  We  cannot 
say,  in  view  of  the  facts  disclosed  by  the  record,  that 
the  finding  of  the  court  in  this  particular  is  not  sup- 
ported by  the  testimony. 

II.  The  court  below  found  that  the  possession  of 
the  defendants  and  their  grantors  was  adverse.     The 
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plaintiffs  claim  that  the  evidence  shows 
2. — : — ' — .  that  Bailey  never  claimed  to  own  any 
land  other  than  the  south-west  quarter 
of  section  three,  township  eighty-nine  north,  range 
twenty-five  west,  fifth  principal  meridian,  and  hence,  if 
he  fenced  in  a  part  of  the  north-west  quarter  of  said 
section,  it  was  under  the  belief  that  it  was  in  fact  a 
part  of  the  said  southwest  quarter.  There  is  no  room 
for  controversy  as  to  the  rule  of  law  that  in  order  to 
constitute  adverse  possession,  the  claimant  must  make 
his  claim  as  broad  as  his  possession,  else  he  cannot  be 
said  to  be  holding  under  a  claim  of  right  hostile  to  the 
true  owner.  Grube  v.  Wells j  34  Iowa,  148;  State  v. 
Welptoriy  Id.  144;  Skinner  v.  Crawford,  54  Iowa,  119; 
MUls  V.  Penny,  74  Iowa,  172.  In  Skinner  v.  Crawford, 
supra,  it  is  said:  * 'Under  the  evidence  the  jury  may 
well  have  found  that  the  defendant  inclosed  and  held 
possession  of  the  strip  in  controversy  believing  that  it 
formed  a  part  of  the  northeast  quarter  of  the  northeast 
quarter  of  section  twenty-two,  which  he  owned,  and 
that  he  did  not  intend  to  assert  any  claim  to  it  if  it  did 
not  in  fact  constitute  a  part  of  that  quarter  section. 
Such  possession  this  and  other  courts  have  held  does 
not  bar  the  action  of  the  real  owner. '^  While  some  of 
the  evidence  of  the  witness  Bailey  may  tend  to  support 
the  appellants'  contention,  when  standing  alone,  yet 
we  think,  when  all  of  it  is  considered,  it  shows  that 
Bailey  not  only  claimed  all  the  land  fenced  in  as 
belonging  to  his  quarter,  but  also  claimed  all  the  land 
he  had  fenced  in  whether  it  in  fact  constituted  a  part 
of  the  quarter  mentioned  or  not.  Hence  the  facts  are 
not  brought  within  the  rule  stated  in  the  cases  cited. 
The  claim  of  the  defendant  was  in  fact  as  broad  as  his 
possession. 

III.  Regardless  of  the  questions  of  acquiescence 
and  of  the  statute  of  limitations,  we  think  the  decision 
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of  the  court  was  fully  justified  by  the 
*  ^4c^o  c?r-  evidence.  In  this  case  the  question  to  be 
determined  is  not  where  the  government 
corner  ought  to  have  been  located,  but  where  was  it  in 
fact  located?  Once  found  or.  the  place  of  its  location 
identified,  it  must  control,  regardless  of  the  fact  that 
the  actual  location  of  the  corner  may  result  in  deflect- 
ing the  section  line  from  a  straight  course  between 
government  corners  located  east  and  west  of  said  sup- 
posed lost  comer.  This  proceeding  is  not  instituted  for 
the  purpose  of  straightening  lines,  thereby  removing 
unsightly  crooks  in  roads,  no  matter  how  desirable 
such  a  result  might  be,  but  it  is  to  ascertain  the  location 
in  fact  of  the  government  corner.  Rollins  v.  Davidson^ 
50  N.  W.  Rep.  1061.  Without  reviewmg  the  testimony 
in  detail,  it  may  be  said  that  while,  in  this  class  of 
cases,  the  testimony  is  often  unsatisfactory  as  to  the 
identification  of  a  lost  corner,  yet  in  the  case  at  bar  we 
have  no  difficulty  in  finding  from  it  that  the  corner  in 
controversy,  as  established  by  the  government  survey, 
was  at  the  place  contended  for  by  the  defendants. 
Several  witnesses  testify  that  they  saw  the  mound  stake 
and  pit  which  marked  this  corner.  This  testimony  is 
corroborated  to  some  extent  by  other  witnesses,  and 
by  positive  evidence  that  fences  were  built,  a  road  laid 
out  and  other  improvements  made  by  all  the  parties 
interested  with  reference  to  this  spot  as  the  true  govern- 
ment corner. 

IV.  The  commissioner  filed  his  plat  and  report, 
and  the  defendants  filed  exceptions  thereto,  and  asked 

that  his  findings  be  all  set  aside,  except  as 

SS^ioie??"^"    *^  *^®  ownership  of  the  land,  the  credi- 
decree.  bility  of  the  witnesses,  and  the  location  of 

the  government  corner  as  claimed  by  the  defendants. 
They  also  asked  the  court -to  consider  the  evidence,  and 
find  and  establish  therefrom  the  corner  in  dispute. 
The  court  sustained  the  objections  of  the  defendants, 
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rejected  the  report,  and  established  the  true  corner  as 
claimed  by  the  defendants.  The  plaintiffs  claim  that 
in  this  the  court  exceeded  its  powers.  It  was  said  in 
Yocum  V.  HasJdnSy  81  Iowa,  436:  ^^The  authority  of  the 
court  was  to  approve  or  reject  the  report,  to  modify, 
amend,  or  re-refer  the  same  for  correction,  or  to  set 
aside  the  commission  and  appoint  a  new  one.  If 
approved  as  reported,  or  so  amended  or  corrected, 
judgment  upon  it  would  follow.^  If  rejected,  another 
report  must  be  made  by  that  or  another  comgaissioner 
before  judgment. ''  "this  would  undoubtedly  be  true 
where  the  entire  report  was  rejected,  as  in  that  case 
the  court  would  have  nothing  upon  which  it  could  act. 
For  aught  that  appears,  the  objections  in  the  case 
referred  to  were  directed  against  the  entire  report, 
including  the  .testimony.  A  decision  locating  a  corner 
under  such  circumstances  would  be  based  upon  no 
testimony,  and  clearly  erroneous.  In  the  absence  of 
anything  to  the  contrary  appearing  in  the  case  cited, 
we  assume  that  the  court  rejected  the  entire  report, 
including  the  testimony  on  which  the  conclusion  of  the 
commissioner  was  based.  The  case  at  bar  is  distinguish- 
able in  this:  The  defendants  did  not  move  to  set  aside 
the  report  of  the  commissioner  in  so  far  as  the  testimony 
was  concerned,  but  only  as  to  certain  of  his  conclusions. 
True,  the  court  in  acting  upon  the  defendants'  objec- 
tion says:  '*It  is  therefore  ordered  that  the  defendants' 
objections  to  the  report  of  the  commissioner  be  and 
are  hereby  sustained,  and  said  report  rejected."  Con- 
struing the  language  of  the  order  in  connection  with 
the  objections  as  made  by  the  defendants,  it  is  clear 
that  the  conclusions  only  of  the  commissioner  were  set 
aside  and  rejected,  and  this  action  of  the  court  was 
only  a  modification  of  the  report.  The  court  below 
had  full  power  to  make  a  finding  different  from  that 
of  the  commissioner,  so  long  as  it  had  the  testimony 
before  it.     Coombs    v.   Quinn,  66  Iowa,  469.     There 
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)e  no  useful  purpose  served  by  a  reference  of 
B  back    to  the  commissioner.      He  could  do 

more  than  he  had  already  done.      When  the 
ecame  satisfied    that    the    commissioner    had 

a  wrong  conclusion  from  the  testimony,  it 
e  a  vain  and  idle  ceremony  to  require  the  court 
ntering  judgment,  to  again  refer  the  case.  The 
evidently  does  not  require  it  in  cases  like  this, 
he  testimony  remains  before  the  court  for  its 
ration.  Mitchell  v.  Wilson,  70  Iowa,  332. 
s  case  is  not  triable  here,  de  novo,  and  we 
3  decision  of  the  district  court  supported  by 
mony.     Its  judgment  is  therefore  affirmed. 


r.  BuTTERFiELD,  et  al..  Appellants,  v.  Wiltok 
[Collegiate  Institute,  et  al.,  Appellees. 

in  Supreme  Court :  equity  cause:  plea  in  bar:  trial. 
70.  In  an  action  in  equity  to  declare  a  trust,  and  enforce  the 
the  defendants  answered  denying  the  allegations  of  the  peti- 
nd  pleading  a  former  adjudication  in  bar  of  the  action.     Upon 

under  the  issues  thus  joined  the  defendants  put  in  evidence 
ladings  in  the  former  case,  and  the  judgment  of  the  district 
thereon,  and  the  plaintiffs  introduced  the  opinion  of  the 
ae  court  upon  appeal  from  said  judgment.  Without  other  evi- 
the  case  was  submitted  to  the  district  court,  which  found  in  favor 

defendants  upon  the  plea  in  bar,  and  rendered  a  decree  dis- 
g  the  plaintiffs'  petition.  Held,  upon  appeal,  that  in  the  absence 

agreement  between  the  parties,  the  plaintiffs  were  not  entitled  ta 
rst  determined  the  plea  of  former  adjudication  before  atrial  upon 
ler  issues  involved  in  the  case,  and  the  cause  being  triable 
?  in  the  supreme  court,  the  issue  of  former  adjudication  would 

considered,  as  in  any  event  the  judgment  must  be  affirmed 
ie  of  the  absence  of  any  evidence  to  support  the  allegations  of 
tition. 

from  Muscatine  District   Court. — Hon.  C.   M. 
Waterman,  Judge. 

Saturday,  May  21,  1892. 
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Action  to  declare  a  trust  and  enforce  the  same. 
There  was  a  judgment  for  the  defendants,  and  the 
plaintiflEs  appeal. — Affirmed. 

Bichman  <6  Burk  and  E.  F.  Bichmatif  for  appel- 
lants. 

J.  Carskaddon,  for  appellees. 

Grangeb,  J. — Laura  F.  Butterfield,  the  plaintiflE, 
is  the  widow  of  F.  Butterfield,  deceased,  and  with  her 
are  joined  as  parties  plaintiflE  the  heirs-at-law  of  said 
Butterfield.  In  1889,  F.  Butterfield  and  his  wife  exe- 
<5uted  to  the  trustees  of  Wilton  Collegiate  Institute  an 
instrument  of  conveyance  whereby  *^ block  No.  eight 
<8)  in  North  Wilton  and  known  as  the  'Seminaiy 
Property,^  '^  was  conveyed  to  said  trustees  for  specified 
purposes  and  upon  certain  conditions,  which,  if  broken, 
the  property  was  to  be  sold,  and  a  portion  of  the  pro- 
ceeds was  to  be  paid  to  the  Free  Will  Baptist  Church 
of  Wilton,  and  the  remainder  to  the  heirs-at-law  of 
said  Butterfield.  In  1881  these  plaintiflEs  instituted  a 
suit  at  law  against  Wilton  Academy,  and  one  Levy 
Herr  for  the  possession  of  said  property  on  the  ground 
of  conditions  in  said  deed  broken.  The  defendants  in 
that  suit  answered,  and  the  issues  were  such  that  the 
district  court  adjudged  the  conditions  in  the  instru- 
ment of  conveyance  repugnant  to  the  griant  contained 
th^rein,  and  gave  judgment  for  the  defendants,  declin- 
ing to  consider  other  issues  presented.  The  case  was 
appealed  to  this  court,  and  the  judgment  of  the  lower 
court  afl&rmed.  See  Butterfield  v,  Wilton  Academy j  74 
Iowa,  515.  By  reference  to  the  opinion  in  that  case 
it  will  be  seen  that  the  aflSrmance  by  this  court  was 
placed  on  another  ground  than  that  of  the  invalidity 
of  the  conditions  in  the  deed. 

This  proceeding  in  equity  was  commenced  in 
August,  1888,  and  the  defendants  herein  are  the  Wil- 
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3giate  Institute,  the  trustees  of  the  Wilton 
3  Institute,  the  Wilton  Academy,  and  the 
)t  the  Wilton  Academy.  The  petition  recites 
with  its  conditions ;  that  the  conditions  have 
cen  by  a  judicial  sale  of  the  premises,  sub- 
as  in  the  former  case,  and  closes  with  a 
follows :  *  'Wherefore  the  plaintiffs  pray  that 
rustees  and  the  said  'Wilton  Collegiate  Insti- 
l  the  said  Wilton  Academy  and  the  trustees 
)e  required  to  answer  the  matters  set  forth  in 
ion  fully,  and  that  upon  a  final  hearing  the 
erty  be  ordered  to  be  sold  in  accordance  with 
and  conditions  of  the  deed  executed  to  said 
trustees  of  the  Wilton  Collegiate  Institute, 
Toceeds  of  such  sale  be  held  for  the  benefit  of 
over  to  the  heirs  of  said  Franklin  Butterfield, 
and  the  Free  Will  Baptist  Church  of  Wilton, 
d  church  shall  entitle  itself  thereto,  in  such 
n,  and  at  such  times  as  shall  be  proper  and 
to  equity  and  the  terms  and  conditions  of  the 
inabove  set  forth;  and  for  such  other  and 
md  different  relief  as  the  case  made  may 
The  defendant  Wilton  Academy  answered 
in  bar,  reciting  the  issues  and  judgment  in 
ir  action,  and  denying  the  allegations  of  the 
on  as  to  conditions  broken.  At  the  trial  of 
1  the  defendant,  in  support  of  its  aflBrmative 
>ut  in  evidence  the  pleadings  in  the  former 
the  judgment  of  the  district  court  thereon, 
laintiffs  placed  in  evidence  the  opinion  of  this 
the  appeal,  and  without  other  evidence  the 
;  submitted  to  the  district  court,  and  the  fol- 
the  judgment  entry: 

s  cause  coming  on  for  hearing  this  fifteenth 
ay,  1890,  upon  issue  joined  between  the  plain- 
:he  defendant,  the  Wilton  Academy,  upon  the 
ormer  adjudication  filed  by  said  defendant. 
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the  plaintiffs  appeared  by  their  attorneys,  ♦  ♦  * 
and  the  said  issue  being  submitted  to  the  court  upon 
the  respective  allegations  of  the  parties,  and  the  proofs 
and  exhibits  by  them  produced  in  evidence,  and  the 
argument  of  counsel  thereon,  and  the  court  being 
fully  advised  in  the  premises,  it  is  found,  adjudged, 
and  determined  that  the  plaintiffs  are  estopped  and 
barred  from  having  and  maintaining  this  suit  and 
proceeding  by  reason  of  the  aforesaid  former  adjudica- 
tion, and  that  their  alleged  rights  and  interests  in  the 
premises  in  controversy,  as  against  the  said  Wilton 
Academy,  were  fully  and  finally  adjudicated  against 
the  said  plaintiffs  in  the  former  proceeding  by  said 
defendant  pleaded.  And  it  is  therefore  ordered  and 
decreed  that  the  petition  of  the  plaintiffs  as  to  the 
defendant,  the  Wilton  Academy,  be  dismissed,  and  that 
said  defendant  recover  of  the  plaintiffs  its  costs  taxed 

at$ .'' 

It  is  said  by  the  appellees  that  if  this  case  is  tried 
de  novo  on  this  appeal  the  judgment  must  be  aflSrmed, 
for  the  reason  that  there  is  no  evidence  to  sustain  the 
averments  of  the  petition  that  the  conditions  in  the 
deed  have  been  broken.  That  the  case  is  to  be  tried 
here  de  novo  is  not  to  be  seriously  questioned.  It  is  a 
case  in  which  an  issue  of  fact  is  joined.  The  evidence 
is  in  writing,  and  properly  certified  by  the  trial  judge, 
and  made  a  part  of  the  record.  Section  2742  of  the 
Code  provides  that  in  such  a  case  this  court  ''shall  try 
the  cause  anew.^^  The  only  evidence  in  the  case  is  in 
support  of  the  affirmative  defense, — the  plea  of  a 
former  adjudication.  Whatever  might  be  the  deter- 
mination upon  the  question  of  a  former  adjudication 
with  the  present  record,  the  action  of  the  district  court 
in  dismissing  the  petition  should  be  affirmed,  unless 
for  some  reason  we  should,  if  holding  adversely  to  the 
district  court  on  that  question,  remand  the  cause  for 
further   proceedings  on  the    issue    as   to    conditions 
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broken.  If,  upon  such  an  adverse  holding,  we  should 
not  remand  the  cause,  it  would  be  unnecessary  to 
consider  the  question  of  a  former  adjudication,  for, 
whatever  might-  be  our  conclusion  on  that  branch  of 
the  case,  we  must  affirm  the  judgment  dismissing  the 
petition  for  want  of  evidence  to  sustain  it.  If  it 
appeared  that  this  method  of  submission  was  by  con- 
sent, or  a  result  of  an  understanding  to  first  settle  a 
particular  issue  in  the  case,  we  might  feel  less  inclined 
to  disapprove  of  such  a  piecemeal  manner  of  trying  a 
cause ;  but  the  record  is  not  authority  for  such  under- 
standing. In  fact  the  appellees  present  this  question, 
and  the  appellants  in  argument  attempt  to  justify  the 
course  of  procedure,  and  claim  that  it  would  be  an 
absurdity  for  the  lower  court  to  try  issues  which  it 
decided  to  have  been  '^previously  adjudicated.'^  Such 
a  conclusion,  it  appears  to  us,  does  not  follow.  Judg- 
ments of  courts  follow  submissions ;  submissions  follow 
the  introduction  of  evidence  and  arguments.  We 
cannot  assume  that  the  judgment  of  the  court  on  the 
particular  question  was  made  manifest  before  the  sub- 
mission. The  record  in  terms  indicates  the  regular 
order  of  procedure.  The  failure  to  present  the  evi- 
dence could  not  then  have  been  the  result  of  the  decis- 
ion of  the  court  on  the  question  determined.  However, 
if  the  court  had  previously  indicated  its  conviction, 
unless  the  plaintiffs  intended  to  abide  by  the  decision 
of  that  court,  they  could  not  neglect  to  present  the 
evidence,  without  which  they  could  not  succeed,  for 
the  cause  is  triable  anew  in  this  court,  and  the  plain- 
tiffs must  present  a  record  from  which  the  facts  could 
be  known  to  warrant  a  final  decree  in  their  favor. 
Without  such  a  record,  in  a  trial  de  novo,  the  plaintiffs' 
cause  of  action  must  fail  for  want  of  proofs,  if  for  no 
other  reason.  We  are  not  prepared  to  hold,  as  we 
must  to  remand  this  cause,  that  a  plaintiff  may,  as  a 
matter  of  right,  in  an  equity  cause,on  an  issue  of  fact, 
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Inhere  there  is  an  aJBBrmative  defense  plet 
issue,  and,  if  successful,  demand  a  fur 
other  issues  presented.  To  so  hold  woulc 
ply  trials  and  appeals  and  prolong  litigj 
the  patience,  if  not  the  endurance,  of  pa 
to  a  more  speedy  determination  of  th< 
dispute.  We  are  not  unmindful  of  the  cL 
that  the  cause,  as  shown  by  the  record,  w 
upon  the  one  issue  of  a  former  adjudi 
record  properly  so  stated,  for  it  was  the  c 
trial  under  the  state  of  the  evidence,  and 
manifestly  from  their  argument  tried  the 
way  on  the  theory  of  their  right  so  to  d( 
the  right  we  have  considered  and  deter 
case  does  not  involve  the  question  of  a 
authority    by    the    district    court.     Its 

AFFIRMED. 


EosENBAUM  Bros.,  Appellants,  v.  E.   B 
Sons,  et  al,^  Appellees. 

Appeal:  bill  of  exceptions:  time  op  filing.  W 
months  after  the  expiration  of  the  time  agreed  u} 
parties  to  a  cause  for  filing  a  bill  of  exceptions,  the 
at  a  subsequent  term,  by  motion  in  the  district  coui 
to  the  opposite  party,  obtained  leave  to  file  a  I 
within  ten  days  thereafter,  heldf  that  the  tridl  cc 
power  to  make  the  order. 

Appeal  from  Lyon  District  Court. — Hon. 
Wakefield,  Judge. 

Saturday,  May  21,  1892. 

.  This  is  an  action  at  law.  It  was  tried 
without  a  jury,  and  a  judgment  was  ent 
First  National  Bank  of  Rock  Rapids  whicl 
ant  by  intervention.     The  plaintiffs  appea 
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Ulan  (&  Van  Wagenen  and  Cole^  McVey  <& 
for  appellants. 

Roach,  for  appellee. 

ROCK,  J. — As  thp  appeal  must  be  disposed  of 
)tion  to  strike  the  bill  of  exceptions  from  the 
unnecessary  to  make  a  statement  of  the  con- 

the  parties,  so  far  as  the  merits  of  the  action 
ed,  further  than  to  say  that  the  issues  involve 
of  fact,  and  a  trial  was  had  largely  upon  the 

of  witnesses,  which  was  reduced  to  writing 
•thand  reporter.  The  judgment  entry  was 
;he  twenty-fifth  day  of  October,  1889.     The 

was  made  part  of  the  entry,  to-wit:  ''By 
ach  of  said  parties  ha§  ninety  days  to  file  bill 
ons.''  The  time  for  filing  the  bill  of  excep- 
red  on  the  twenty-fifth  day  of  January,  1890. 
ill  of  exceptions  was  then  on  file.  At  the 
of  the  district  court,  and  on  the  fifteenth 
irch,  1890,  a  motion  was  filed  for  leave  and 
e  bill  of  exceptions;  and  on  the  same  day 
1  was  sustained,  and  an  order  made  that  the 
eptions  should  be  filed  within  ten  days  from 
The  record  does  not  contain  the  motion,  or 
is  thereof,  nor  does  it  appear  that  any  notice 
tion  was  served  upon  the  appellee.     A  bill  of 

was  filed  on  the  twenty-fifth  day  of  March, 

of  exceptions  was  necessary  to  preserve  the 
because,  although  it  appears  that  the  short- 
3  of  the  evidence  were  filed  at  the  close  of 
t  does  not  appear  that  said  shorthand  notes 
led  by  the  judge  before  whom  the  cause  was 
is  is  the  state  of  the  record,  so  far  as  neces- 
etermine  the  motion  to  strike  the  bill  of 
from  the  files.     It  is  true  that  there  are 


Digitized  by 


Google 


May  1892]         Rosenbaum  v.  Pabtch.  411 

aflBdavits  and  counter  affidavits  filed  by  con 
what  they  think  was  of  record,  and  as  to  othe: 
But  these  affidavits  are  no  part  of  the  re( 
cannot  be  considered.  We  must  determine 
record  is  by  what  it  affirmatively  shows.  Se( 
of  the  Code  is  as  follows:  ''The  party  object 
decision  must  do  so  at  the  time  the  same  is  r 
embody,  his  objection  in  a  bill  of  exceptions,  1 
during  the  term,  or  within  such  time  thereaf 
court  may  fix;  but  in  no  event  shall  the  tin 
more  than  thirty  days  from  the  expiration  of 
except  by  consent  of  parties  or  order  of  th 
In  this  case  the  time  was  extended  by  the  ( 
the  parties  for  ninety  days  and  no  longer.  1 
lants  did  not  file  a  bill  of  exceptions  within  i 
The  time  was  allowed  to  expire,  and  the  appelL 
right  to  believe  that  the  appeal  was  abandonee 
the  errors  complained  of  could  not  be  d< 
in  this  court  without  an  examination  of  the 
The  record  shows  that  nearly  two  months 
right  to  file  a  bill  of  exceptions  had  expired  1 
lants  presented  a  motion  to  the  court,-  anc 
notice  to  the  appellee  an  order  was  made,  not 
the  time  for  filing  the  bill,  for  the  time  ha( 
expired,  but  for  ''leave  and  time'^  to  file  the  b 
was  an  original  application  for  leave  to  file  the 
we  think  that  the  court  had  no  power  to  ] 
order.  Surely,  the  statute  above  cited  auti 
such  proceeding.  It  was  held  in  Short  v.  Ch 
d  St.  P.  Railway  Co.^  79  Iowa,  73,  that,  ^ 
court  made  an  order  of  leave  to  file  a  bill  of  e 
seven  months  after  the  time  had  expired  for 
same,  the  appeal  should  be  dismissed.  It  is 
in  this  case  the  time  is  not  so  long,  but  we  t 
it  is  not  too  much  to  require  that,  if  there  is  a 
for  extending  the  time  by  an  application  to 
or  judge,  it  ought  to  be  discovered,  and  the  or 
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original  time  given  expires.     The  bill  of 
will  be  stricken  from  the  files,  and  the  judg- 

^MED. 


iTN,  Appellant,  v.  Horace  Poole,  Appellee. 

RECOVERY  OP  TAXES  PAID:  UEN:  NOTICE.  Where  a  pur- 
a  void  tax  sale,  and  his  successive  grantees,  through  a 
more  than  twenty-five  years  paid  the  taxes  upon  certain 
that  the  taxes  thus  paid  were  not  a  charge  upon  the  land 
ds  of  a  subsequent  purchaser  thereof  from  the  real  owner 
(tual  notice  of  the  claim  under  which,  nor  in  whose  behalf, 
had  been  paid. 

m  O'Brien  District  Court. — Hon.  Scott  M. 
Ladd,  Judge. 

Saturday  May  21,  1892. 

is  an  action  to  recover  certain  taxes  paid 
y  acres  of  land  in  O'Brien  county,  and  for 
tablishing  the  same  as  a  lien  upon  said  land, 
a  full  hearing  upon  the  merits  of  the  case, 
ment  was  entered  against  the  defendant  for 
ed  dollars,  which  was  established  as  a  lien 
md.  The  plaintiff  claims  that  the  judgment 
ould  have  been  for  a  much  larger  amount, 
leals. — Affirmed. 

Stuart  and  J.  L.  E.  Peck,  for  appellant. 

5    d    Hastings    and    Cory     <&    Bemis,    for 


;0CK,  J. — The  rights  of  the  parties  depend 
sputed  facts.  So  far  as  they  are  material, 
follows:  The  land  upon  which  the  taxes 
ivas  entered  at  the  United  States  land  office 
City,  Iowa,  by  Robert  S.  Wharton  on  the 
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first  day  of  June,  1857,  and  a  patent  was  afterwards 
issued  to  him.  On  the  twenty-eight  day  of  September^ 
1885,  Wharton  conveyed  the  land  to  Horace  Poole^ 
the  defendant,  by  a  special  warranty  deed.  The  land 
was  assessed  for  taxation  for  the  years  1858  and  1859, 
and  was  sold  by  the  treasurer  of  O'Brien  county  on 
the  twenty-second  day  of  December,  1860,  for  the  said 
taxes  of  1858  and  1859.  On  the  twenty-eighth  day  of 
June,  1866,  the  treasurer  of  said  county  executed  a 
tax  deed  to  C.  C.  Orr,  the  tax  sale  purchaser.  Orr 
conveyed  the  land  to  Moses  Lewis  by  a  special  war- 
ranty deed  made  July^2,  1866.  I^ewis  conveyed  to  one 
Boyer  by  warranty  deed  in  January,  1868.  The  land 
was  afterwards  conveyed  by  Boyer  to  one  Baker,  and 
by  Baker  to  C.  W.  Inman,  by  Inman  to  Joseph  B. 
Wade,  and  by  Wade  to  Isaiah  P.  Sams,  by  Sams  to 
J.  D.  Wright,  and  on  the  nineteenth  day  of  September, 
1885,  the  said  Sams  and  one  Maple,  who  had  acquired 
a  sheriff's  deed  on  the  land  upon  the  foreclosure  of  a 
mortgage  thereon,  executed  and  delivered  quitclaim 
deeds  to  J.  A.  Brown,  the  plaintiff  herein.  Brown, 
the  plaintiff,  commenced  an  action  against  Poole,  the 
defendant,  to  quiet  his  title  under  the  tax  deed,  and 
in  April,  1889,  it  was  determined  that  the  tax  deed 
was  void,  and  that  Brown  had  no  title  to  the  land, 
and  his  petition  was  dismissed. 

It  is  coiiceded  that  the  tax  deed  was  void,  because 
the  treasurer  of  0  'Brien  county  had  no  power  to  sell 
the  land  for  taxes,  and  that  the  sale  should  have  been 
made  by  the  treasurer  of  Woodbury  county,  to  which 
O  'Brien  county  was  then  attached  for  the  purposes  of 
taxation.  The  purchaser  at  the  tax  sale,  and  all  of  the 
successive  grantees  under  the  tax  deed,  paid  the  taxes 
on  the  land  from  the  time  of  the  tax  sale  down  to  and 
including  the  taxes  for  the  year  1886.  The  district 
court  rendered  judgment  against  the  defendant  for  the 
taxes  paid  by  Brown  after  the  land  was  quitclaimed  to 
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him.  The  plaintiflE  claims  that  all  of  the  taxes  paid 
by  the  successive  grantees  under  the  tax  deed  should 
have  been  established  as  a  lien  upon  the  land.  As  we 
understand  the  contention  of  the  plaintiflE,  it  is  not 
claimed  that  a  personal  judgment  should  have  been 
rendered  against  the  defendant  for  taxes  paid  before 
he  became  the  owner  of  the  land,  but  that  when  he 
purchased  the  land  he  took  it  charged  with  a  Uen  for 
all  the  taxes  paid  thereon.  There  is  nothing  in  the 
record  by  way  of  evidence  which  should  be  held  as 
charging  the  defendant  with  notice  that  any  claim 
would  be  made  for  taxes  paid  upbn  the  land.  He  took 
his  title  by  a  deed  of  special  warranty.  It  appears  by 
an  agreed  statement  of  facts  in  the  case  '* that  this 
defendant  has  paid  all  taxes  on  said  land  levied  thereon 
since  the  year  1886,  and  that  at  the  date  of  the  pur- 
chase of  said  land  by  him  he  had  no  actual  knowledge 
of  the  payment  of  taxes  for  any  of  the  years  prior 
thereto,  nor  to  whom,  nor  upon  what  claim,  nor  in 
whose  behalf  the  same  were  paid.''  It  is  manifest  to 
us  that  under  these  facts  the  plaintiflE  has  no  right  to 
a  lien  upon  the  land  for  any  taxes  paid  either  by  his 
immediate  or  remote  grantors.  When  the  taxes  were 
paid  they  ceased  to  be  a  Uen,  but  the  person  making 
the  payment  had  the  right  to  have  liens  established. 
That  was  a  right,  however,  which,  under  the  facts  in 
this  case,  did  not  pass  with  the  land.  As  sustaining 
these  views  see  Mce  v.  Bates y  68  Iowa,  393;  Seymour 
V.  Shea,  62  Iowa,  708;  Fogg  v.  Holcomb,  64  Iowa,  621, 
628;  Bowen  v.  Duffie,  66  Iowa,  88,  92;  Smith  v.  Black- 
iston,  82  Iowa,  240. 

The  decree  of  the  district  court  is  affibmed. 
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The  State  of  Iowa,  Appellant,  v.  Josepi 

Appellees. 

Intoxicating  Liquors:  nuisance:  liability  op  i 
Where  in  an  action  in  equity  to  enjoin  one  person  fr 
nuisance  upon  certain  described  premises,  by  the  ill 
icating  liquors  thereon,  the  owner  of  said  premises 
defeudant,  and  it  appeared  that,  although  not  a  resi 
the  said  owner  was  served  with  original  notice  of  the 
said  action,  and  that  he  had  an  agent  in  the  town  wl 
were  located,  but  that  no  effort  was  made  by  said  c 
to  abate  said  nuisance,  other  than  to  serve  a  notice 
tenant  keeping  said  nuisance,  aftec  which  he  was  pe 
on  said  premises  for  some  days  and  continue  his 
that  the  owner  was  chargeable  with  notice  of  the  mt 
nuisance  upon  his  premises. 

Appeal  from   Winneshiek  District  Court.- 
Hatch,  Judge. 

Saturday,  May  21,  1892. 

V 

This  is  an  action  in  equity,  under  t 

enjoin  the  defendant  Grim,  owner,  an 
Murray,  keeper,  from  maintaining  a  nuisa 
premises  in  Decorah,  described,  by  keej 
and  selliiig  intoxicating  liquors  therein,  i: 
law,  and  for  an  abatement  of  said  nuis 
hearing,  decree  was  entered  against  tl 
Murray  as  prayed,  and  it  was  further  deci 
plaintLflE's  petition  be  dismissed  as  to  t 
Grim,  from  which  decree  of  dismissal 
appeals. — Reversed. 

John  B,  Kaye,  County  Attorney,  for  1 

L.  Bullis  and  George  W.  Adams,  fort 

Given,  J. — The  only  question  invc 
appeal  is  whether  the  appellee,  Grim,  ha 
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that  his  premises  were  being  used  for  the  keeping  or 
selling  of  liquors  in  violation  of  law.  The  appellant 
contends  that  the  appellee,  Grim,  had  personal  notice 
of  that  fact,  and  that  one  C.  F.  Schwartz  was  the  agent 
of  the  defendant,  with  authority  to  care  for  and  control 
the  property,  and  to  rent  the  same,  and  collect  rents, 
and  that  said  agent  had  knowledge  of  the  unlawful  use 
that  was  being  made  of  the  prbperty. 

The  evidence  fully  supports  the  conclusion  that 
the  defendant  Murray  did  keep  for  sale  and  sell  intoxi- 
cating liquors  in  violation  of  law  in  said  premises,  at 
various  times  from  February  15  to  May  19,  1890. 
During  all  this  time  the  appellee,  Grim,  resided  in 
another  state,  and  was  not  in  Decorah  during  that 
period.  The  petition  herein  was  filed  March  13,  1890, 
and  original  notice  thereof  personally  sefrved  on  Mr. 
Grim  on  the  twenty-ninth  day  of  March,  1890,  in 
Douglas  county,  Wisconsin,  informing  him  that  Murray 
was  maintaining  the  place  for  the  unlawful  sale  of 
intoxicating  liquors,  and  that  it  was  charged  that  he 
permitted  the  same.  It  appears  that  Murray  was  in 
possession  under  a  lease  from  Schwartz,  as  agent  of 
Grim,  which  lease  was  made  March  24,  1890,  for  a 
term  commencing  January  17,  and  expiring  May  1, 
1890.  It  also  appears  that  on  April  25,  1890,  Mr. 
Schwartz  caused  a  notice  to  quit  and  surrender  the 
premises  within  three  days  to  be  served  upon  defendant 
Murray.  There  is  no  evidence,  other  than  the  service 
of  the  original  notice,  that  Grim  had  knowledge  of  the 
existence  of  the  nuisance,  and  no  evidence  that  he,  in 
person  or  through  his  agent,  took  any  steps  to  abate  it 
than  by  serving  the  notice  to  quit.  Murray  was  per- 
mitted to  occupy  the  premises  as  late  as  May  9,  and  is 
shown  to  have  kept  and  sold  intoxicating  liquors 
therein  at  that  date.  Upon  the  question  of  the  appel- 
lee Grim's  knowledge  and  acquiescence,  we  have  these 
facts:     On  March  29,  1890,   he  was  notified  of  this 
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action ;  that  it  was  charged  that  Murray  was  main 
ing  a  nuisance  upon  his  premises  with  his  (Gri 
permission,  and  that  injunction  was  asked  ag 
them;  that  in  truth  Murray  was  then  so  using 
premises,  and  continued  to  do  so  until  May  9,  to 
ing;  and  that  the  appellee  made  no  effort,  in  perse 
through  his  agent,  to  abate  the  nuisance,  excep 
serving  a  notice  on  Murray  to  quit  the  premises, 
then  permitting  him  to  remain.  There  is  evid 
tending  to  show  that  the  place  was  closed  for  i 
days  before  May  9,  but  Murray's  property  remj 
there,  and  he  operated  the  place  and  sold  liquo] 
that  day. 

We  think  the  reasonable  conclusion  from  thig 
dence  is  that,  from  and  after  March  29  the  app 
knew  that  MuiTay  was  using  his  premises  for 
unlawful  sale  of  intoxicating  liquors.  He  either  1 
the  fact  or  was  wilfully  ignorant.  Mr.  Schwartz 
the  appellee's  agent,  with  authority  to  rent  the  prop 
care  for  it,  and  collect  rents.  He  resided  in  Decc 
and  passed  the  place  daily  in  going  to  and  fron 
home.  Its  general  reputation  was  that  it  was  a  ] 
where  intoxicating  liquors  were  sold,  and  Mr.  Sch^ 
knew  that  Murray  was  prosecuted  for  selling  lie 
there.  It  is  not  necessary  that  we  discuss  the  evid 
at  length ;  .it  is  sufficient  to  say  that  it  shows  quite 
isfactorily  that  Mr.  Schwartz  knew  the  use  that  Mi 
was  making  of  the  place,  and  made  no  honest  effo 
prevent  it. 

Our  conclusion  is  that  the  decree  of  the  dis 
court  dismissing  the  plaintiff's  petition  as  to  the  a] 
lee.  Grim,  should  be  reversed,  and  decree  enl 
against  him  as  prayed,  and  for  costs.    Revebsed. 

Vol.  85—27 
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Ridley,  Administratrix,  et  al.j  Appellees,  v. 
Edward  D.  Doughty,  Appellant. 

on:  CORRECTION  OP  errors:  duty  op  county  auditor,  a 
ludltor  cannot  refuse  to  exeroise  the  authority  conferred  upon 
section  841  of  the  Code,  for  the  correction  of  errors  in  the 
Bnt  of  taxes,  because  the  tax  book  in  which  such  correction 
e  made  has  been  delivered  to  the  county  treasurer. 

of  supervisors:  records:  correction  op.  A  resolution 
board  of  supervisors  of  a  county  which,  according  to  the 
of  the  proceeding^  of  the  board,  was  duly  adopted,  and  at  a 
ent  meeting  read  and  approved,  cannot,  after  the  lapse  of  a 
d  after  the  board  has  been  partially  changed  by  the  retire- 
one  member  and  the  election  of  another,  and  without  notice 
>s  affected  thereby,  be  repealed  on  the  ground  that,  according 
[nemory  of  the  members  of  the  board,  it  was  erroneously 


om  Emmet  District  Court. — Hon.  George  H. 
Cabe,  Judge. 

Saturday,  May  21,  1892. 

ON  of  mandamus  to  compel  the  defendant,  who 
r  of  Emmet  county,  to  make  certain  correc- 
;he  tax  books  of  the  county  for  the  year  1887. 
s  a  trial  to  the  court,  and  an  order  was  made 
the  defendant  to  make  the  correction  as 
The  defendant  appeals. — Affirmed. 

.  Myerlifj  for  appellant. 

r,  Allen  <&  Morling,  for  appellees. 

IROCK,  J. — The  controversy  relates  to  the  assess- 
;axes  upon  real  estate  in  the  incorporated  town 
•ville  for  the  year  1887.  The  material  facts  in 
are,  in  substance,  as  follows:  The  plaintiflEs 
rs  of  real  estate  in  said  town.    The  property 
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was  duly  assessed  for  taxation  for  the  year  1887.  On 
the  fifteenth  day  of  June,  1887,  at  a  regular  meeting  of 
the  board  of  supervisors,  the  said  board,  acting  as  a 
l)oard  of  equalization  of  assessments,  by  a  resolution  of 
the  board,  reduced  and  decreased  the  assessed  valua- 
tion of  real  property  within  the  limits  of  said  incor- 
porated town  forty-four  per  centum  less  than  the 
valuation  made  by  the  assessor.  The  county  auditor 
then  in  office,  who  was  the  predecessor  of  the  defendant, 
disregarded  said  resolution  reducing  the  assessment, 
and  when  he  made  up  the  tax  book  for  that  year  he 
placed  said  real  estate  on  the  tax  book  at  the  valuation 
placed  thereon  by  the  assessor,  and  computed  the  taxes 
thereon  on  that  basis.  On  the  seventh  day  of  AugusC, 
1888,  the  plaintiffs  made  a  demand  in  writing  on  the 
defendant  that  he  correct  the  tax  list  to  conform  to  the 
said  order  of  the  board  of  equalization  in  the  matter  of 
the  reduction  of  valuation  and  taxation.  The  defend- 
ant refused  to  make  the  correction,  and  this  action 
to  compel  him  to  do  so  was  commenced  August  10, 
1888.  On  the  twenty-third  day  of  the  same  month  the 
toard  of  supervisors  held  a  special  meeting,  at  which  it 
was  resolved  that  the  resolution  passed  on  the  fifteenth 
day  of  June  was  a  mistake  made  by  the  then  county 
auditor  in  recording  the  resolution,  and  the  record  was 
ordered  amended  so  as  to  show  that  said  resolution  did 
not  change  the  assessed  value  of  the  real  estate  within 
the  incorporated  town  of  Estherville.  The  cause  has 
once  before  been  appealed  to  this  court,  and  upon  that 
appeal  it  was  determined  that  an  action  of  mandamus 
was  the  proper  remedy,  and  that  it  was  the  duty  of  the 
auditor,  if  he  entered  an  erroneous  valuation,  to  cor- 
rect it.  See  77  Iowa,  226.  We  will  now  proceed  to 
determine  the  questions  presented  in  this  appeal  as 
raised  by  the  answer  and  arguments  of  counsel. 

It  is  claimed  in  behalf  of  the  appellant  that  at  the  time 
the  demand  was  made  upon  the  defendant  to  correct  the 
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tax  book,  said  book  was  out  of  his  posses- 
of  sion  and  control,  and  in  the  hands  of  the 
county  treasurer,  and  that  it  was  not  with- 
in the  lawful  power  of  the  auditor  to  com- 
be demand.  It  appears  to  us  that  this  question 
mined  in  the  former  appeal.  It  is  true  the 
not  elaborated  in  the  opinion,  but  it  is  there 
the  authority  to  make  the  correction  is  given 
ction  841  of  the  Code.  It  was  necessary  to  so 
the  very  question  involved  in  that  appeal  was 
ander  the  facts,  the  action  of  mandamus  could 
ined.  One  of  the  grounds  of  the  demurrer 
;  determined  in  the  former  appeal  was  that 
mght  to  be  enforced  was  discretionary  with 
iant.  It  was  held  that  it  was  an  imperative 
ction  841  of  the  Code,  referred  to  in  the 
n  the  former  appeal,  is  as  follows:  ^*The 
ditor  may  correct  any  clerical  or  other  error 
3ssment  or  tax  book,  and  when  such  correc- 
ing  the  amount  of  tax  is  made  after  the  book 
passed  into  the  hands  of  the  treasurer,  he 
;e  the  treasurer  with  all  sums  added  to  the 
ixes,  and  credit  him  with  all  deductions 
,  and  report  the  same  to  the  supervisors.'^ 
is  provision  of  the  law,  the  county  treas- 
ot  lawfully  refuse  to  allow  the  proper  cor- 
)  be  made,  because  authority  to  make  the  cor- 
expressly  conferred  upon  the  county  auditor; 
?tion  may  be  made  of  any  clerical  ^'or  other 
Che  claim  that  the  tax  book  is  under  the  con- 
treasurer  is  correct  in  the  sense  that  the 
s  warrant  for  the  collection  of  the  taxes,  but 
right  to  interfere  with  the  auditor  in  making 
rrections  of  errors  therein.  There  can  be 
that  the  auditor  may  correct  any  error  in 
jment.     Parker  v.    Van  Steenburg,  68  Iowa, 
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II.  The  remaining  question  to  be  determ: 
did  the  resolution  of  the  board  of  supervisori 
t.  BoABD  of  ^*®r  this  suit  was  commenced,  afl 
;S???d^"'  rights  of  the  plaintiflEs  to  have  t 
correction  of.  ^ectiou  made!  It  appears  that  th 
made  in  June,  1887^  reducing  the  assessment,  wa 
erly  entered  upon  the  record.  At  the  next  meet 
proceedings  of  the  June  meeting  were  read,  a 
m6tion,  approved.  The  resolution  of  the  boar 
in  August,  1888,  was  made  by  a  body  not  comp< 
the  same  members.  There  was  a  change  in  one 
number,  and  one  of  the  original  members  voted 
the  amendatory  resolution.  It.  is  doubtless  tn 
errors  in  the  proceedings  of  a  board  of  trustees  oi 
of  supervisors  may  be  corrected.  But  resolution 
board,  once  adopted,  and  afterwards  read  and  ap] 
and  after  the  lapse  of  a  year,  and  after  the  bo« 
been  partially  changed  by  the  retiring  of  one  mem 
the  election  of  another,  ought  not  to  be  repealed 
ground  that  it  was  erroneously  entered,  upon  tl 
memory  of  the  members  of  the  board,  and  -^ 
notice  to  the  parties  affected  thereby.  Such  a  p 
ing  would  render  public  records  of  but  little  f 
against  the  memory  of  a  part  of  the  officera 
whose  direction  the  records  are  made.  In  ou 
ion,  the  evidence  of  the  proceedings  by  whi 
record  was  changed  was  properly  rejected  by  the 
It  is  to  be  remembered  that  what  the  board  att 
to  do  was  not  a  correction  of  the  record  by 
thereto,  but  it  expunged  a  resolution  from  the 
on  the  ground  that  it  was  not  passed  by  the  boa 
the  act,  if  sustained,  would  increase  the  taxation 
estate  in  the  incorporated  town  in  a  large  amoun 
find  no  authority  in  any  adjudged  case  for  such  a 
cise  of  power.  As  bearing  upon  the  questic 
Jones  V.  Tiffin^  24  Iowa,  190,  and  1  Dillon  on  Mu 
Corporations,  ch.  11,  and  notes. 

The  judgment  of  the  district  court  is  afi 
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De  France,  Plaintiff,  v.  H.  C.  Traverse,. 
Judge,  Defendant. 

Liquors:  violation  of  injunction:  contempt:  pine: 
iSED  premises.  Where  the  owner  of  a  storeroom  used  for 
OSes  lived  upstairs  over  the  storeroom;  saw  beer  kegs, 
mken  men  and  other  evidences  of  a  saloon  about  the 
nd  was  often  about  the  storeroom  and  sometimes  in  it, 
the  evidence  was  sufficient  to  show  that  the  premises 
ks  a  saloon  with  the  knowledge  and  consent  of  the  owner, 
e  lease  to  the  keeper  of  the  saloon  provided  that  the  room, 
be  used  for  any  unlawful  purpose. 

ertiorari  to  Wapello  District  Court. 

Saturday,  May  21,  1892. 

DING  by  certiorari.  The  plaintiff  and  one 
)avis  were  co-defendants  in  a  suit  pending 
rict  court  of  Wapello  county  in  August, 
in  they  were,   upoii  information,   charged 

violated  a  permanent  injunction  by  keep- 
ing intoxicating  liquors  in  violation  thereof, 
mts  in  that  proceeding  were  each  adjudged 
;,  and.each  to  pay  a  fine  of  five  hundred 

the  fines  were  all  by  the  judgment  made  a 
two  story  brick  building  known  as  'No. 
Iain  street,  Ottumwa,  Iowa,'  except  sixty 
northeast  end  of  the  same/'    The  district 

that  C.  De  France  was  the  owner  of  the 
scribed,  of  which  fact  there  is  no  dispute, 
d  that  the  keeping  and  the  selling  of  intox- 
)rs  on  the  premises  constituting  the  con- 
vith  ''the  knowledge  and  permission"  of 
as  to  which  finding  there  is  a  contention, 
iceeding  is  by  De  France  alone  to  test  the 
iction  of  the  court  below  in  its  finding  and 
}  to  him. 
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W.  H.  C.  Jacques  y  for  plaintiflp. 
Coen  (&  Siherell^  for  defendant. 

Granger,  J. — It  is  urged  that  there  is  nothing  in 
the  evidence  to  show  that  '^De  France  had  anything  to 
do  with  the  selling  or  keeping  for  sale  of  intoxicating 
liquors  in  the  premises  as  found  by  the  court.''  It  is 
true  that  in  the  lease  from  De  France  to  Jones  and 
Davis  there  is  a  provision  that  the  building  should  not 
be  used  for  '^unlawful  purposes.''  Without  saying 
that  there  is  evidence  from  which  the  court  could  find 
that  De  France  was  guilty  of  active  participation  in  the 
keeping  and  selling  in  the  building,  the  evidence  is 
such  as  to  warrant  a  finding  that  it  was  done  with  his 
knowledge  and  permission.  He  lived  upstairs  in  the 
same  building.  He  saw  the  beer  kegs,  glasses,  and 
many  evidences  of  its  being  a  saloon.  He  was  often 
about  the  building  and  sometimes  in  it.  There  were 
drunken  men  about  there,  and  such  evidences  as  would 
indicate  to  any  person  of  ordinary  observation  that  it 
was  being  kept  as  a  saloon  for  the  sale  of  intoxicating 
liquors.  The  fact  that  it  was  so  kept  is  not  questioned. 
The  plaintiflE  concedes  that  if  De  France  had  knowl- 
edge of  the  selling  by  Jones  and  Davis  it  is  sufficient. 
We  think  the  finding  of  the  district  court  in  this 
respect  is  warranted. 

It  is  also  urged  that  the  judgment  in  effect  makes 
the  fines  a  lien  on  the  homestead  of  De  France. 
Nothing  in  the  record  indicates  that  such  is  the  fact. 
It  does  appear  that  he  slept  upstairs  or  perhaps  lived 
up  there.  It  does  not  appear  that  it  was  his  home- 
stead, or  that  he  is  entitled  to  one  as  exempt.  It  is, 
however,  urged  that  it  was  the  duty  of  the  district 
court  to  determine  whether  or  not  any  part  of  the 
premises  was  a  homestead.  The  proceeding  in  the  dis- 
trict court,  so  far  as  we  can  discover  from  the  record, 
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out  reference  to  a  homestead  right.  The  law 
require  the  district  court,  in  such  a  proceed- 
ssume  such  a  right  where  it  is  not  claimed. 
)stion  of  a  homestead  right  is  in  no  way 
in  the  proceeding. 

llegality  appears  to  disturb  the  action  of  the 
jourt,  and  the  petition  is  dismissed. 


Vessels,  Jr.,  Appellee,  v.  James    MoCann, 
Sheriff,  Appellant. 

Personal  Property:  change  op  possession:  evidence. 
be  sale  of  a  cornsheller  to  the  plaintiff,  it  remained  for  some 
in  a  shed  belonging  to  the  plaintiff,  about  two  miles  from  his 
Yhere  it  had  been  kept,  when  not  in  use,  by  the  plaintiff's 

The  latter,  with  the  consent  of  the  plaintiff,  afterwards 
d  the  sheller  a  short  distance  away,  used  it,  and  then 
d  it  to  the  shed,  where  it  remained  until,  the  owner  of  the 
tn  which  the  shed  was  located  desiring  to  have  the  shed 
d,  the  vendor's  hired  man,   without  the  knowledge  of  the 

removed  it  to  the  latter's  home,  where  it  remained  until 
by  the  defendant  under  an  execution  against  the  vendor, 
idee  having  brought  this  action  against  the  officer  to  recover 
ion  of  the  sheller,  Mdf  that  the  question  whether  there  had 
change  in  the  possession  of  the  property  after  the  sale  should 
)en  submitted  to  the  jury,  and  that  the  court  erred  in  direot- 
9rdiot  for  the  plaintiff. 

from    Dubuque  District   Court. — Hon.    D.   J. 
Linehan,  Judge. 

Saturday,  May  21,  1892. 

[ON  for  the  recovery  of  specific  personal  prop- 
rom  a  judgment  for  the  plaintiff,  the  defend- 
als. — Reversed. 

\  D.  Alsopj  for  appellant. 

ippearance  for  appellee. 
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Granger,  J. — The  property  in  controv 
ijornsheller.     One  KirchoflE  is  a  judgment  ( 
J.  Thompson  &  Sons.    The  defendant,  as  s 
virtue  of  an  execution  levied  upon  the  corn 
the  property  of  KirchoflE.     The  plaintiflE  clainG 
purchased  the  sheller  from  KirchoflE  before  tl 
by  the  defendant,  and  that  he  still  owns  t 
The  answer  denies  the    ownership  by  the 
avers   that    the   '^pretended    purchase''  was 
purpose  of  aiding  KirchoflE  to  defraud  his 
J.  Thompson  &  Sons;  that  there  was  no  d( 
the  sheller  to  the  plaintiflE ;  and  that  no  writfe 
ment  conveying  the  same  was  recorded,  ^*as 
by  law.''    At  the  close  of  the  testimony  the 
its  own  motion,  directed  a  verdict  for  the 
Of  this  action  by  the  court  complaint  is  made 

The  transaction  between  KirchoflE  and  th 
occurred  on  the  twenty-fourth  of  January, 
bill  of  sale  of  the  sheller  was  at  the  time 
and,  without  being  '^acknowledged,  like  coi 
of  real  estate,"  was  filed  for  record  and  re^ 
Delaware  county.     The  plaintiflE  resides  in 
€Ounty,   and  KlirchoflE    in   Dubuque    county, 
sheller  remained  in  the  possession  of  Kirc 
record  of  the  bill  of  sale  would  not  impart  nc 
to  protect  the  plaintiflE,  for  it  was  not  acknow 
required  by  law;    nor  was  it  recorded  in 
county,   where    the  holder  of  the    property 
See  Code,  section  1923. 

If,  then,  the  state  of  the  evidence  is  such 
jury  should  have  been  permitted  to  deter 
question  of  the  actual  possession,  the  court 
taking  the  case  from  the  jury.  Some  undispi 
will  aid  us  to  a  proper  conclusion.  KirchoflE 'f 
in  Dyersville,  and  that  of  the  plaintiflE  about  t 
from  there.  The  plaintiflE  had,  on  a  lot  own( 
Potts,    in  Dyersville,   a  shed.     KirchoflE  boi 
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in  1888.  It  is  a  heavy,  cumbersome  machine. 
BE  used  it  during  the  fall  of  1888,  and,  when 
1,  he  placed  it  in  the  shed  of  the  plaintiflp,  in 
place  it  was  when  the  sale  took  place,  in  Janu- 
89.  It  is  not  questioned  but  that  the  sheller 
KirchoflE  's  possession  until  the  sale.  After  the 
remained  in  the  shed,  without  any  visible 
of  ownership  or  possession.  In  the  spring  of 
S^irchoflE,  by  consent  of  the  plaintiflE,  took  tha 
from  the  shed,  and  moved  it  a  short  distance 
where  he  did  some  work  with  it,  and  then 
d  it  to  the  shed,  where  it  remained  until.  Potts 
;  the  shed  removed  from  his  lot,  it  (the  sheller) 
:en  by  KircholBE's  hired  man,  without  direction 
irchoflE,  and  without  any  knowledge  of  a  change 
lership,  and  removed  it  to  KirchoflE 's  home, 
t  remained  till  October,  1889,  when  it  was  taken 
execution  by  the  defendant.  If  the  cause  is  to 
ed,  we  should,  of  course,  forbear  any  comments 
le  value  of  these  facts  in  reaching  a  conclusion 
change  of  actual  possession.  Other  evidence  in 
e  should  likely  be  considered  with  them,  and 
nfluence  a  conclusion  either  for  or  against  such 
ge.  We  think,  however,  that  the  evidence  is 
conclusive  in  favor  of  the  plaintiflE  on  this  point 
warrant  the  action  of  the  court  in  directing  a 
in  his  favor.  If  the  sheller  was  in  the  posses- 
KirchoflE  just  before  the  sale,  what  was  there 
rds  to  indicate  a  change  of  the  possession  to 
intiflEt  Such  a  query  is  important,  as  will  be 
J  reference  to  Boothhy  v.  Broum,  40  Iowa,  104 ; 
V.  BalloUy  46  Iowa,  517;  Hickok  v.  Buelly  51 
S55;  McAffee  v.  Busby ^  69    Iowa,  328.    The 

nt  is  BEVEBSED. 
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Thos.  J.  MoCabty,  Appellee,  v.  John  Ro( 

Appellants. 

1  Will:  record:  evidence.  The  record  of  a  transcri 
contained  in  a  book  entitled  ' 'Miscellaneous  Record 
Office''  of  a  county  named,  showing  a  certificate  of 
court  where  said  will  was  probated  attached  thereto,  a 
said  will  had  been  duly  approved  and  allowed  by  the 
the  paper  attached  is  a  full  copy  of  such  will  and  of 
not  competent  evidence  of  such  will  and  of  the  probat( 

2.  Deed:  recitals:  evidence.  Words  in  a  deed  descril 
therein  as  a  widow,  are  not  competent  evidence  of  the 
grantor  is  the  widow  of  a  former  owner  of  the  property 

8.  Adverse  Poeseseion:  evidence.  The  enclosure 
property  adjacent  thereto  by  one  making  no  claim  o 
tract,  and  the  occupation  thereof  for  twenty-one  yea 
cient  to  support  a  title  by  prescription. 

Appeal  from  Woodbury  District  Court. — He 
W.  Wakefield,  Judge. 

Saturday,  May  21, 1892. 

Action  in  equity  to  restrain  the  defen 
entering  and  building  upon  certain  real  esti 
was  a  hearing  on  the  merits,  and  a  decree 
the  plaintiflE.     The  defendants  appeal. — Rev 

Marks  £  Mouldy  for  appellants. 

D.  H.  Sullivan  and  JohnN.  Weaver ^  for 

Robinson,  C.  J. — Sioux  City  and  Siou: 
Addition  appear  to  have  been  platted  toj 
included  portions  of  the  west  one-half  of  sect 
eight  and  the  east  one-half  of  section  twei 
township  eighty-nine  north,  of  range  forty- 
Perry  creek,  a  crooked  stream,  flowed  f 
to  south  on  or  near  the  boundary  line  I 
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sections  named.  All  that  portion  of  the  plat  lying 
east  of  Perry  creek  was  named  '^  Sioux  City  East  Addi- 
tion," and  the  remainder  was  named  *' Sioux  City/' 
Block  sixty-one,  as  shown  by  the  plat  as  recorded,  was 
chiefly  on  the  east  side  of  the  creek.  The  north  half 
of  the  block  included  six  lots,  of  which  three,  numbered 
one,  two  and  three,  fronted  westward  on  Park  street, 
and  three,  numbered  ten,  eleven  and  twelve,  fronted 
eastward  on  Water  street.  The  first  three  of  these  lots 
were  separated  from  the  other  three  by  an  alley,  which 
extended  from  north  to  south,  and  intersected  an  alley 
which  extended  across  the  block  from  east  to  west, 
forming  the  south  boundary  of  lots  three  and  ten.  In 
the  south  half  of  the  block,  commencing  at  the  south- 
east corner,  were  lots  seven,  eight  and  nine,  which 
fronted  eastward  on  Water  street,  and  extended  west- 
ward to  Perry  creek,  the  north  part  of  lot  nine  extend- 
ing through  to  Park  street.  The  southwest  corner  of 
the  block  was  west  of  Perry  creek,  and  the  tract  of 
ground  southwest  of  the  creek,  with  its  accretions,  con- 
stitutes the  premises  in  controversy.  It  now  extends 
one  hundred  and  forty-five  feet  west  of  the  creek.  The 
plaintiff  claims  that  he  is  the  owner  of  these  premises, 
and  that  they  constitute  lot  six  of  the  block  named. 
The  defendants  deny  that  the  block  contains  a  lot 
numbered  six,  and  contend  that  the  tract  in  question 
is  a  part  of  lots  seven,  eight  and  nine,  owned  by 
defendant  Rochel,  who  gave  to  his  co-defendant,  York, 
permission  to  build  a  house  upon  it.  Claiming  under 
that  license,  York  took  possession,  and  had  constructed 
thereon  a  foundation  for  a  house,  when  this  action  was 
commenced.  The  district  court  found  that  the  plaintiflE 
was  the  owner  of  the  tract,  and  enjoined  the  defend- 
ants from  claiming  any  interest  therein  adverse  to  the 
plaintiflE. 

I.     The  tract  occupies  that  part  of  the  block  which 
would  have  contained  lots  four,  five  and  six  had  the 
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south  half  of  the  block  been  completed  and  sub-divided 
as  was  the  north  half.  It  has  been  known  and 
described  on  the  tax  lists  and  in  conveyances  as  lot  six, 
but  the  defendants  deny  that  it  was  so  designated  on  any 
valid  plat  of  the  town.  The  defendant  Eochel  has  been 
in  possession  of  the  lots  seven,  eight  and  nine  for  many 
years,  and  has  dug  up  large  quantities  of  earth  and 
clay  from  those  parts  of  the  lots  next  to  Perry  creek, 
in  consequence  of  which  the  stream  has  been  moved 
about  eighty  feet  further  east,  and  somewhat  further 
north,  thereby  largely  increasing  the  size  of  the  tract 
west  of  the  creek. 

To  show  that  the  tract  in  controversy  had  been 
platted  as  lot  6,  the  plaintiff  introduced  in  evidence  a 
transcript  of  the  original  record  of  a  plat  made  and 
recorded  in  September,  1856,  prepared  under  the 
authority  of  section  1971  of  the  Code.  That  showed 
that  the  portion  of  block  61  southwest  of  the  creek 
was  platted  and  numbered  6.  But  the  original  from 
which  the  transcript  was  made  showed  no  line  indi- 
cated on  the  south  side  of  the  tract  in  question,  and 
there  were  alleged  defects  in  the  execution  of  the  plat 
which  we  need  not  notice.  The  defendants  rely  upon 
a  plat  made  and  recorded  in  the  year  1858,  which 
showed  the  tract  south  of  the  creek  inclosed  as  a  part 
of  the  block,  but  without  a  lot  number.  The  effect  of 
these  plats  and  of  some  corrections  alleged  to  have 
been  made  by  a  surveyor  named  Stone,  is  discussed  by 
the  appellants ;  but,  as  the  appellee  has  not  presented 
any  argument  in  regard  to  them,  we  need  only  say 
that  whether  the  tract  in  controversy  was  intended  by 
the  proprietoi's  of  the  town  plat  to  be  a  separate  lot  or 
a  part  of  lots  7,  8  and  9  is  no|}  clearly  shown.  Rochel 
regarded  it  as  a  part  of  those  lots,  and  in  the  work  he 
did,  which  resulted  in  changing  the  course  of  the  creek, 
he  supposed  he  was  only  adding  to  his  own  land  on 
the  west  side  of  the  stream,  and  not  to  that  of  his 
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neighbor.  The  fact  seems  to  be  that  but  little  atten- 
tion was  paid  to  the  tract  by  any  one  until  recently. 
Now,  that  it  has  been  largely  increased  in  size,  and  is 
valuable,  it  has  become  an  object  of  interest. 

It  does  not  appear  that  the  plaintiflE  was  ever  in 
the  actual  possession  of  the  land  in  question.  If  he 
1.  Will:  record:  ^ecovcrs  iu  tWs  actiou,  it  must  bc  ou  the 
evidence.  strength  of  his  own  title,  and  the  burden 
is  upon  him  t6  show  that  it  is  superior  to  that  of  the 
defendants.  It  may  be  conceded,  for  the  purposes  of 
this  case,  that  he  has  traced  title  from  the  general 
government  to  A:  C.  Dodge.  To  show  that  the  title 
had  been  transferred  to  Clara  A.  Dodge,  his  grantor, 
he  oflEered  in  evidence  ^'Book  L  of  miscellaneous 
records  of  the  recorder's  office  of  Woodbury  county. '' 
That  showed  the  record  of  a  transcript  of  a  will  of 
A.  C.  Dodge,  which  recites  that  the  testator  bequeathed 
and  devised  to  Clara  A.  Dodge,  subject  to  the  payment 
of  his  debts,  all  his  real  and  personal  property.  A 
certificate  of  the  clerk  of  the  circuit  court  of  Des  Moines 
county,  attached,  states  that  the  will  has  been  duly 
approved  and  allowed  by  the  court,  and  that  the  paper 
to  which  it  was  attached  was  a  full  copy  of  the  will 
and  of  its  approval.  The  defendants  made  due  objec- 
tion to  the  introduction  of  this  record.  In  our  opinion 
the  objection  is  well  founded.  When  a  will  has  been 
duly  approved  and  allowed,  it  is  to  be  recorded  in  a 
book  kept  for  that  purpose.  Code,  section  2343.  A  will 
when  proved  and  allowed  shall  have  a  certificate  of 
that  fact  indorsed  on  or  annexed  thereto,  signed  by 
the  clerk,  and  attested  by  the  seal  of  the  court.  **And 
«very  will  so  certified,  or  the  record  thereof,  or  the 
transcript  of  such  record,  duly  authenticated,  may  be 
read  in  evidence  in  all  courts  without  further  proof.'' 
Code,  section  2342.  In  the  case  of  a  will  probated  in 
another  state  or  country,  there  are  provisions  for 
recording  a  copy  of  such  will  in  the  probate  records 
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of  the  counties  of  this  state  where  land  belc 
the  estate  of  the  testator  is  situated.     Cha] 
Acts  of  the  Eighteenth  General  Assembly, 
also  provision  for  recording   in   the  proper 
records  of  any  county  in  this  state  a  copy  of 
inal  record  of  the  appointment  and  qualificatic 
administrator  or  executor  in  any  other  state  or 
including  the  will,  if  any,  of  the  decedent,  if  ] 
foi*  the  purpose  of  satisfying  judgments,  morl 
other  liens  which  appear  of  record   in  the 
where  such  copy  is  recorded.     Chapter  103, 
the  Twenty-first  General  Assembly.     But  ther 
appear  to  be  similar,  pro  visions  applicable  to 
wills.     The  records  referred  to  in  sections  S 
2343  are  to  be  made  and  kept  in  the  county  ^ 
will  is  probated.     The  record  introduced  in 
was  neither  the  record  nor  a  transcript  of  thi 
provided  for  by  law,  but  an  unauthorized  rec 
transcript,  and  it  was,  therefore,  inadmissil 
Morrison  v.  Coadj  49  Iowa,  571. 

II.  The  plaintiff  claims '  that,  if  the  evi 
question  was  inadmissible,  yet  he  should  rec 
2  dbkd-  pecit-     *h^  reason  that  he  introduced  in 

•  als:  evidence,    ^^^^g  ^f  Qj^^^   ^     DodgC   for  the 

question;  that  she  is  the  widow  of  A.  C.  Do 
that  by  virtue  of  those  deeds  he  acquired  ar 
in  the  tract  which  should  be  held  paramoui 
rights  of  the  defendants.  We  do  not  find  s 
petent  evidence  in  the  record  showing  that  the 
of  the  plaintiff  was  the  widow  of  A.  C.  Dodge, 
her  deeds  recites  that  she  is  a  widow,  withou 
that  she  was  the  widow  of  A.  C.  Dodge.  But 
ment  in  the  deed  to  that  effect  would  not  hi 
competent  evidence  of  the  fact.  Costello  v.  1 
Iowa,  364.  A  further  objection  to  the  claim  n 
is  that  it  appears  to  be  urged  for  the  first  tim 
court. 


Digitized  by 


Google 


Woodward  v.  Jackson.  [85  Iowa 

It  appears  that  one  Fogarty  occupied  the 
3  for  many  years.  A  deed  from  him  purport- 
ing to  convey  them  to  the  plaintiff,  exe- 
®vi-  cuted  after  the  commencement  of  this 
action,  was  introduced  in  evidence.  It  is 
ed  by  the  appellee  that  Fogarty  had  acquired 
prescription,  and  that  the  title  he  conveyed  is 
mt  to  that  of  the  defendants.  Fogarty  claims 
occupied  the  premises  about  twenty-one  years, 
)pears  that  he  had  inclosed  them  with  adjacent 
r  which  he  did  not  own,  and  to  which  he  made 
I  of  title,  and  had  used  the  inclosure  as  a  cattle 
J  for  other  purposes.  It  clearly  appears  that 
session  was  not  under  a  claim  of  title,  nor 
to  the  real  owner,  and  no  right  can  be  main- 
inder  it.  We  conclude  that  the"  plaintiff  has 
:>  show  that  he  is  the  owner  of  the  tract  in 
,  or  that  he  is  entitled  to  the  possession  of  it. 
decree  of   the  district    court    is,   therefore, 

D. 


ooDWARD,  Appellee,  v.  S.  B.  Jackson,  Sheriflf, 
et  al.y  Appellants. 

er  Adjudication :  simultaneous  attaohments  on  diffxr- 
OPERTY;  CHATTEL  MORTGAGE:  INTERVENTION.  The  defendant 
having  received  at  the  same  time  two  writs  of  attachment 
in  two  separate  cases  commenced  by  F.  M.  &  Co.,  and  A.  L.  & 
speotively,  against  the  same  defendant,  served  the  same  by 
ipon  distinct  portions  of  the  same  stock  of  goods.  The  plaintiff 
thefeupon  intervened  in  each  of  said  attachment  suits,  claim- 
property  taken  under  each  of  said  writs  under  a  chattel  mort- 
pon  the  whole  of  said  stock.  Upon  the  trial  of  the  case  of 
&  Co.,  the  said  mortgage  being  declared  void,  the  plaintiff 
dismissed  his  petition  of  intervention  in  the  case  of  A.  L.  & 
d  brought  this  action  against  the  sheriff  for  the  conversion  of 
perty  taken  under  the  attachment  in  that  case.  Held,  that  the 
nt  in  the  case  of  F.  M.  &  Co.,  was  not  a  bar  to  the  present 
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2.  :  :  :  .    The   dismissal  of  i 

intervention  did  not  have  the  effect  of  an  aoknowU 
part  of  the  plaintiff,  that  the  judgment  in  the  case 
was  an  adjudication  of  his  rights  under  his  mortga^ 
A.  L.  &  Co.  Neither  were  the  rights  of  said  mortgage 
judgment  rendered  in  the  latter  case  after  the  dismiss] 
of  intervention. 

Appeal  from  Plymouth  District   Court. — I 
•Lewis  and  Hon.  Scott  M.  Ladd,  Ju 

Saturday,  May  21, 1892. 

This  is  an  action  brought  against  S. 
sheriflE  of  Woodbury  county,  and  the  other 
who  are  sureties  on  his   official  bond.     It 
value  of  certain  merchandise  taken  by  « 
sheriflE,  under  a  writ  of  attachment  in  the 
Louis  (&Co.v.  J.H.  Carver  <&  Co,    The  plair 
title  to  the  goods  by  virtue  of  a  chattel  mor 
which  he  had  taken  possession  of  the  pro] 
the  attachment  was  levied  thereon.     To  th 
fourth  divisions  of  the  defendant's  answer 
demurred,  and  the  demurrer  was  sustained, 
ruling  the  defendants  appeal. — Affirmed. 

John  N.  Weaver^  for  appellants. 

Joy  J  Hudson  y  Call  &  Joy^  for  appellee. 

KiNNE,  J. — The  third  division  of  the 
answer  pleaded  the  following  facts  as  a  p 
cation,  viz. :  That  at  the  same  time  that  th 
sheriflE  levied  on  a  portion  of  the  stock  of  j 
the  attachment  sued  out  in  the  case  of  A.  Lc 
J.  H.  Carver  &  Co.,  he  also  levied  on  anot 
or  part  of  the  same  stock  of  goods  in  ar 
pending  in  the  same  court,  wherein  Farwc 
Co.  were  plaintiflEs  and  J.  H.  Carver  &  Co. 
That  the  writs  of  attachment  in  the  two 
^   Vol.  85— 28 
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issued  at  about  the  same  time,  handed  to  the  sheriflE, 
at  the  same  time,  and  that  they  were  levied  at  the  same 
time.  That  in  making  the  levies  the  sheriflE  seized, 
took,  and  held  separate  and  distinct  portions  of  the 
goods  under  each  writ.  That  the  goods  so  taken  were 
all  covered  by  the  plaintiflE's  mortgage  on  the  stock  of 
J.  H.  Carver  &  Co.  That  the  plaintilBE  intervened  in 
the  suit  of  Farwell,  Miller  &  Co.  v.  J.  H.  Carver.fe  Co., 
and  set  up  his  mortgage  on  the  goods,  the  fact  of 
indebtedness  due  him  which  it  secured,  that  he  was  in 
possession  of  the  goods  when  they  were  attached,  and 
claimed  a  first  lien  on  the  goods.  The  defendants  in 
that  action  made  answer,  and  filed  a  counterclaim 
against  the  plaintiflEs,  and  the  plaintiJBfe  filed  a  reply 
thereto.  The  plaintiffs  in  said  action  answered  the 
petition  of  intervention,  denying  any  indebtedness  of 
the  defendants  to  the  intei*venor,  and  averring  that  his 
mortgage  was  fraudulent.  Afterwards  said  cause  was 
removed  to  the  federal  court,  and,  on  a  trial  to  a  jury 
on  the  issues  joined,  it  was  adjudged  that  the  mortgage 
of  the  intervenor  was  void,  and  a  judgment  was 
rendered  therein  against  the  intervenor,  which  is  in  full 
force.  The  plaintiff  in  the  case  at  bar  filed  a  petition 
of  intervention  in  the  case  of  A.  Louis  &  Co.  v.  J.  H. 
Carver  &  Co.,  in  which  issue  was  joined  and  it  was 
afterwards  removed  to  the  federal  court.  After  the 
trial  of  the  Farwell,  Miller  &  Co.  case  in  the  federal 
court,  the  intervenor  in  the  case  of  A.  Louis  &  Co. 
dismissed  his  petition  of  intervention,  and  judgment 
was  rendered  against  the  defendants  in  that  case,  and 
an  order  entered  for  the  sale  of  the  attached  property. 
It  is  contended  that  the  judgment  in  the  case  of 
Farwell,  Miller  &  Co.  v.  J.  H.  Carver  &  Co.,  in  which 
case  this  plaintiff  intervened,  is  a  bar  to  this  suit.  The 
plaintiff  demurred  to  this  division  of  the  answer  on  the 
grounds  that  the  parties  were  not  the  same  in  both 
fiuits ;  that  there  was  no  community  of  interest  between 
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the  plaintiffs;  and  the  goods  attached  were 
same ;  and  for  other  reasons.  The  demurrer  i 
tained. 

I.  There  is  no  room  for  doubt  as  to  the 

law  applicable  in  determining  whether  or  not  1 

pleaded  in  the  defendants'  ans^ 

*'  fdjudi?aUoii:    stituto  an    adjudication    as    agai 

atto^h^e^nte*    plaiutiflE  in  this  action.     To  be  i 


on  different  .-i  .  a      t         y     i^  1^1 

property:        judgment    must    be  between    th 

chattel  mopt-  ^ .  .  -i     .  .    .  1 

|aFro-^^*nter-     parties  or  their  privies,  and  must 
bind  both  parties  in  the  case  in  w 
estoppel  is  claimed.     Myers  v.  Johfison  Co.,  1 
48;  McDonald  v.  Gregory,  41  Iowa,  513.     See 
V.  Jaques,  42  Iowa,  577.      It  must  appear  t 
question  in  issue  in  the  present  action  is  the 
that  passed  upon  and  determined  in  the  formei 
and  that  it  was  determined    therein  on  its 
Griffin  v,  Seymour ,  15  Iowa,  32 ;   Keater  v.  1 
Iowa,  23;  Eckert  v.  Pickel,  59  Iowa,  545.     It  h 
Hahn  V.  Miller,  68  Iowa,   748:    ^^The  same  e 
which  would  establish  his  right  of  i-ecovery 
action  would   also  have  established  his  clain 
former  case,  and  the  most  infallible  test  as  to 
a  former  judgment  is  a  bar  is  to  inquire  whe1 
same  evidence  will  maintain  both  the  present 
former  action."     See,   also,    Stodghill  v.  C,  j 
Ry  Co.,   53  Iowa,   341;    Goodenow   v.   Litchj 
Iowa,   226;    Bettys   v.    C,  M.  &  S.  P.  R'y 
Iowa,  602.     Measured    by  these    principles,  i 
clear  that  the  demurrer  was  properly  sustained 
parties  were  not  the  same  in  both  actions,  e 
fact  or  in  law.     There  was  no  privity  betweei 
Privies  are  said  to  be  **persons  connected  togc 
having  a  mutual  interest,  in  the  same  action  o 
by  some  relation   other    than  that  of  actual 
between  them;  persons  whose  interest  in  an 
derived  from  the  contract  or  conveyance  of  ( 
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Black^s  Law  Dictionary,  p.  940.  The  plaiirtiflEs  in  the 
two  attachment  suits  were  not  acting  together,  or  in 
any  wise  connected,  nor  had  they  a  common  interest  in 
the  actions  brought  or  in  the  goods  taken  on  the  writs. 
The  mere  fact  that  the  plaintiff  in  this  action  was  an 
intervenor  in  the  other,  and  that  his  mortgage  therein 
in  the  federal  court  was  held  void  can  in  no  manner  be 
construed  as  an  adjudication  of  his  rights  in  this  action, 
wherein  the  parties  are  not  the  same.  The  actions 
were  distinct,  having  no  connection  with  or  relation  to 
each  other.  The  levy  was  entirely  independent  of  that 
made  in  the  other  case,  and  the  property  taken  different 
from  that  taken  on  the  writ  in  the  other  action.  As 
against  the  plaintiffs  in  each  action,  the  taking  and 
conversion  of  the  property  by  the  defendant  Jackson 
was  the  ground  of  the  action.  Surely,  the  plaintiffs  in 
the  attachment  suits,  which  were  in  all  respects  inde- 
pendent of  each  other,  and  where  there  "^as  no  com- 
munity of  interest  between  them,  would  not  be  jointly 
liable  for  the  trespass,  if  any,  committed  by  Jack- 
son, Each  taking  and  conversion  was  a  distinct  act, 
having  no  relation  to  the  other,  no  more  so  than  if  the 
writs  had  issued  and  been  levied  on  different  days.  It 
will  be  observed  that  this  is  not  a  case  of  successive 
levies  on  the  same  goods.  Nor  can  it  be  successfully 
claimed  that  the  evidence  in  one  case  would  apply  in 
the  other.  The  evidence  would  show  that  different 
goods  were  taken  under  different  writs,  in  different 
suits.  That  the  plaintiff's  rights  have  not  been  adjudi- 
cated in  the  former  action  seems  to  us -so  plain  as  not  to 
require  argument. 

II.  The  fourth  count  of  the  answer  pleads  sub- 
stantially the  same  facts  as  are  set  out  in  the  third 

count,  and  is  demurred  to  upon  the  same 

J .        grounds.     It  is,  however,  claimed  under 

— •  — •         this  count  that  as  the  plaintiff  in  this  action 

who  was  an  intervenor  also  in  the  actioii 
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of  A.  Louis  &  Co.  V.  J.  H.  Carver  &  Co.,  penc 
the  federal  court,  dismissed  his  petition  of  interv 
he  thereby  acceded  to  the  effect  of  the  judgment 
case  of  Farwell,  Miller  &  Co.  v.  J.  H.  Carver  & 
an  adjudication  of  his  rights  under  his  mortgage 
A.  Louis  &  Co.  suit.  We  do  not  think  this  c 
seriously  urged.  No  argument  in  support  of  th 
tention  is  made,  nor  are  any  authorities  cited 
right  of  an  intervenor  to  dismiss  his  petition  ol 
vention  at  any  time  before  judgment,  is  well  s 
Nor  will  he  be  estopped  by  the  judgment  afte 
rendered  in  the  case  from  subsequently  litigati 
same  matter.  Dalhoff  v.  Coffman^  37  Iowa,  290. 
also,  Shepard  v.  Pratt,  32  Iowa,  299. 

The  judgment  of  the  district  court  is  affirm 


McNuLTY  &  Lenan,  Appellees,  V.  D.   W.   Si 

Appellant. 

Buildingr  Contracts :  construction.  Under  a  contract  b« 
contractor  and  a  sub-contractor  whereby  the  latter  was  to 
part  of  the  labor  and  materials  for  a  certain  building,  and  ] 
that  the  principal  contractor  should  not  be  liable  for  any  dai 
might  occur  from  delays  on  the  part  of  other  contractors  on  st 
ing,  held,  that  the  principal  contractor  was  not  liable  for 

'  sustained  by  said  sub-contractor  through  the  delay  of  ano 
tractor  to  supply  certain  materials  as  needed,  although  the  ai 
of  the  principal  with  such  other  contractor  did  not  reqi 
materials  to  be  so  delivered,  but  simply  that  the  delivery  i 
•ompleted  by  a  date  named. 

Appeal  from  Polk  District  Court. — Hon.  W.  F.  C 

Judge. 

Saturday,  May  21,  1892. 

Action  in  equity  to  ascertain  and  settle  the  ai 
validity  and  priority  of  claims  of  sub-contract< 
materials  furnished  and  labor  performed  in  the  e 
of  a  schoolhouse.     There  was  a  hearing  on  the  : 
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tee  rendered  in  favor  of  the  plaintiffs,  reform- 
reement  between  the  plaintiffs  and  the  def end- 
'ns,  and  fixing  the  amount  to  which  they  are 
t  two  thousand,  six  hundred  and  twenty  dol- 
lixty-five  cents.  From  that  decree  the  defend- 
Is. — Affirmed. 

f  S.  Wilcox,  for  appellant. 

3nry,  Jones  d  McHenry,  for  appellees* 

^soN,  C.  J.--In  June,  1888,  the  plaintiffs  entered 
;reement  with  the  independent  district  of  Des 
furnish  all  labor  and  material  required  for, 
rect  and  complete,  a  high  school  building 
to  plans  and  specifications  made  by  architects 
r  the  sum  of  fifty-two  thousand,  four  hundred 
y-five  dollars.  .  Soon  after  that  agreement  was 
plaintiffs  and  the  defendant,  Stearns,  entered 
reement,  by  virtue  of  which  Stearns  agreed  to 
part  of  the  material  and  labor  required  by  the 
;  with  the  district.  The  agreement  between 
[ffs  and  Stearns  was  in  writing,  and,  as  origi- 
wHj  was  dated  June  21,  1888,  and  .required 
furnish  the  material  and  labor  necessary  to 
complete  the  excavation  and  the  stone  and 
£,  and  the  iron  work  pertaining  thereto,  for 
:  twenty-three  thousand,  six  hundred  and  fifty 
[t  also  contained  this  provision:  ''The  party 
;  part  [McNulty  &  Lenan]  shall  not  be  liable 
images  that  may  occur  from  delays  or  other 
the  part  of  other  contractors  on  said  build- 
le  party  of  the  second  part  must  look  to  the 
ing  such  damages,  if  any.''  The  plaintiffs 
after  the  agreement  in  question  was  drawn, 
it  was  signed,  it  was  modified  by  omitting 
one  from  the  material  which  Stearns  was 
)  furnish,  and  by  reducing  the  contract  price 
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to  fifteen  thousand,  seven  hundred  and  fifty  d 
that,  by  mistake,  the  requirement  on  the  part 
to  furmsh  the  cut  stone  was  not  excepted 
agreement  when  signed,  and  the  price  he  was 
was  erroneously  specified  to  be  fifteen  tho 
hundred  and  fifty  dollars.  A  reformation  of 
ment  in  these  respects  is  asked.  The  evide 
that  the  contract  price,  as  originally  wri 
expressed  thus:  ''The  sum  of  twenty-three 
six  hundred  and  fifty  ($23,650)  doUars.^^ 
been  altered  by  erasing  ''twenty-three"  in  ^ 
figures,  and  inserting  in  lieu  thereof  "fifteen' 
and  figures. 

The  defendant,  Stearns,  contends  that  1 
ment  was  signed  as  originally  drawn,  but  t 
wards,  and  about  the  second  day  of  July,  If 
modified  by  an  oral  agreement,  which  rec 
plaintiflE  to  provide  the  cut  stone  as  needec 
that  such  stone  was  not  furnished  as  required 
Stearns  sustained  damage,  including  loss  of 
reason  of  the  delay,  in  the  sum  of  nearly  six 
dollars.  He  further  claims  that,  as  this  < 
caused  by  the  plaintiflEs,  the  right  to  recove 
damage  therefor  was  not  waived  by  their  agr 

There  is  no  dispute  as  to  the  fact  that 
ment  as  originally  drawn  has  been  modifie( 
time  and  character  of  the  modification  ar 
importance  to  a  correct  determination  of  th( 
the  claim  of  the  plaintiflE  in  regard  to  it  is  a 
decree  of  the  district  court  should  be  aflSrm 
not,  it  should  be  reversed.  It  is  not  possible 
cile  the  evidence  in  regard  to  the  modificat 
testimony  of  some  witnesses  who  must  have  1 
facts  is  in  direct  conflict  with  that  of  others 
have  been  equally  well  informed.  After 
examination  of  all  the  evidence  presented  we 
conclusion  that  it  fairly  establishes  the  follow 
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;reement  was  drawn,  but  before  it  was 
Nations  were  had  between  the  defendant 
att  for  the  purpose  of  having  the  latter 
3ut  stone.  He  did  not  wish  to  contract 
for  it.  A  bond  to  secure  the  performance 
ment  was  required  by  the  plaintiffs  of 
i  four  sureties  named.  He  was  unable  to 
L.  These,  and  perhaps  other,  reasons  led 
tion,  by  which  Stearns  was  released  from 
1  to  furnish  the  cut  stone,  and  the  price 
a  thousand  and  nine  hundred  dollars,  was 
m  the  amount  he  was  to  receive  under  the 
His  bond,  with  but  two  sureties,  was 
id  a  contract  for  the  cut  stone  was 
plaintiffs  to  Rowatt.  That  was  done  on 
)venth  day  of  June,  1888,  and  the  agree- 
tion  was  formally  signed  at  about  the  same 
J  not  changed  after  it  was  signed.  Stearns 
owatt  had  the  contract  to  furnish  the  cut 
hat  he  was  responsible  for  the  delay  in 
Rowatt  was  one  of  the  ''other  contrac- 
^d  for  in  the  agreement,  for  whose  delay 
were  not  liable. 

sisted,  however,  that  the  plaintiffs  are 
[>r  the  delay,  notwithstanding  that  provis- 
reement,  for  the  reason  that  their  agree- 
owatt  did  not  require  him  to  deliver  the 
the  time  it  was  needed  for  use.  That 
d  not,  in  terms,  require  the  stone  to  be 
leeded,  although  it  provided  that  it  should 
pleted  and  delivered  by  the  twenty-fifth 
member,  1888.  But  no  question  of  the 
pretfition  of  that  agreement,  or  the  lia- 
,  of  Rowatt  to  Stearns  for  delay  in  fur- 
itone,  is  before  us  for  our  determination, 
lently  knew  of  that  agreement;  but," 
id  or  not,  his  agreement  was  broad  enough 
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to  cover  delays  under  it.  Had  he  desired 
himself  against  loss  resulting  from  the  faili 
plaintiffs  to  require  a  sub-contractor  to  delive 
when  needed,  the  provision  in  regard  to  ( 
tractors  should  have  been  so  drawn  as  to 
case.  Had  it  been  omitted  entirely,  Steai 
have  had  much  better  ground  for  complaii 
now  has.  But,  in  the  absence  of  bad  faith  c 
of  the  plaintiffs,  he  cannot  now  recover  ol 
Kowatt's  delay. 

The  decree  of  the  district  court  is  affirb 


John  E.  Arnold  et  al.j  Appellants,  v. 
Council  Bluffs  et  aL,  Appellees. 

Cities  and  Towns:  powers:  parks:  condemnation 
Under  the  pirovisiops  of  chapter  80,  of  Laws  of  1870,  an 
of  Acts  of  the  Sixth  General  Assembly,  cities  and  towne 
special  charters  have  power  to  condemn  lands  for  use  ea 
by  such  proceedings  as  are  provided  in  chapter  31  of 
Fourth  General  Assembly  for  the  condemnation  of  pri 
for  railway  purposes.  The  above  provisions  are  not 
chapter  10  of  title  4  of  the  Code. 

Appeal  from  Pottawattamie  District  Court. — H 
Macy,  Judge. 

Saturday,  May  21,  1892. 

Action  to  recover  possession  of  ce 
described.  The  case  was  submitted  to  the  c 
an  agreed  statement  of  facts,  and  judgment  e 
defendants.     The  plaintiffs  appeal. — Affirmec 

Sims  (6  SaunderSj  for  appellants. 

G.  A.  Holmes,  E.  H,  Trimble,  J.  J.  Stew 
d  Hetvitty  and  Sapp  (&  Fiisey,  for  appellees. 
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,  J.. — The  facts  material  to  be  noticed,  as 
the  agreed  statement,  are  these:  In  1879, 
ffs,  then  and  ever  since  non-residents  of  the 
>  owners  of  the  lots  described,  and  are  still 
J  thereof,  unless  divested  of  title  by  the  fol- 
:)ceeding:  In  September,  1879,  the  defend- 
existed  under  special  charter  approved 
4,  1853  (chapter  64  of  Acts  of  the  Fourth 
ssembly).  In  September,  1879,  the  defend- 
stituted  and  prosecuted  to  final  judgment  a 
J  to  condemn  the  lots  described,  together 
lands,  for  use  as  a  public  park.  Notice  was 
le  plaintiffs  by  publication,  and  the  proceed- 
id  in  all  respects  in  conformity  with  the  sec- 
le  Code  providing  for  the  condemnation  of 
roperty  for  railway  purposes.  An  award 
m  made  by  the  sheriff's  jury,  the  defendant 
ited  the  amount  thereof  with  the  sheriff  in 
',  1879,  and  immediately  took  and  has  ever 
possession  of  said  lots,  and  has  expended 
;  of  money  thereon  in  improving  and  beauti- 
lame  as  a  public  park.  The  plaintiffs  did  not 
is  proceeding  until  some  time  thereafter,  and 
low  of  the  improvements  being  made  until 
time  of  the  commencement  of  this  action, 
iffs  never  attempted  by  appeal  or  otherwise 
1  the  title  of  the  city  until  about  the  time  of 
encement  of  this  action,  August  17,  1888* 
never  received  or  accepted  the  award. 
)le  contention  is  whether,  under  the  laws  in 
jptember,  1879,  the  defendant  city  had  a  right 
n  these  lots  for  use  as  a  public  park  by  pro- 
provided  for  the  condemnation  of  private 
■or  railway  purposes.  The  appellants'  con- 
that  said  proceeding  is  illegal  and  void, 
>t  prosecuted  under  and  as  required  by  sec- 
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tions  470  and  476  of  the  Code  of  1873 ;  and  the  appel- 
lees contend  that,  as  the  defendant  city  then  existed 
under  special  charter,  it  was  authorized  to  condemn  the 
lots  in  the  manner  that  it  did  by  virtue  of  certain  other 
statutes. 

The  first  expressed  authority  conferred  upon  cities 
and  incorporated  towns  to  acquire  land  for  use  as  a 
public  park  is  found  in  chapter  127  of  Laws  of  1864,  by 
which  they  are  authorized  to  purchase  land  for  that 
and  other  purposes  named.  By  chapter  80  of  Laws  of 
1870,  it  was  provided  as  follows: 

*' Section  1.  Be  it  enacted  by  the  General  Assem- 
bly of  the  state  of  Iowa  that,  in  addition  to  the  powers 
conferred  upon  cities  by  chapter  127  of  the  Ijaws  of 
the  Tenth  General  Assembly,  it  is  hereby  provided 
that,  whenever  it  shall  be  deemed  necessary  by  any  city 
to  enter  upon,  take,  appropriate,  and  hold  any  lands 
within  or  without  the  territorial  limits  of  such  city,  for 
the  use  of  public  squares,  parks,  commons,  cemeteries, 
hospital  grounds,  or  any  other  proper  and  legitimate 
municipal  use,  then  such  city  may  proceed  to  ascertain 
the  damages  to  the  owners  of  such  lands  by  reason  of 
the  appropriation  thereof,  as  aforesaid,  as  is  now  pro- 
vided by  law  for  the  opening  of  streets,  by  proceeding 
to  condemn  private  property,  and,  upon  the  payment 
of  the  damages  assessed,  the  fee-simple  title  to  any 
lands  so  condemned  shall  vest  in  the  city,  provided  the 
same  right  of  appeal  shall  be  preserved  to  the  owners 
as  in  proceedings  to  appropriate  land  for  opening 
streets." 

In  chapter  102  of  Acts  of  the  Sixth  General 
Assembly,  being  ''An  act  to  amend  the  charter  of  the 
city  of  Council  Bluflfs,'^  is  the  following  provision: 
''When  the  property  of  individuals  is  taken  for  the 
laying  out,  changing,  or  widening  of  streets,  as  hereto- 
fore provided  by  this  act,  the  city  shall  pay  such  dam- 
ages as  may  be  assessed  by  a  jury  or  commission  organ- 
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3ame  manner  as  is  now  provided  by  the  law 

0  railroad  companies  the  right  of  way, 
anuary  18,  1853.'^  By  said  act  approved. 
,  1853  (chapter  31  of  Laws  of  the  Fourth 
sembly),  damages  for  right  of  way  taken  by 
mpanies  were  assessed  by  a  sheriff's  jury 
)n  the  application  of  either  party. 

be  seen  that  by  said  chapter  80  the  defend- 
}  vested  with  power  to  condemn  lands  for 
)lic  park,   and  that  damages  were  to  be 

provided  for  taking  private  property  for 
eets;  that  by  said  section  19,  when  the 
3ity  took  private  property  for  laying  out, 
r  widening  streets,  the  damages  were  to  be 

provided  by  said  act  approved  January 
dich  was  by  sheriff's  jury  in  the  manner 
this  instance  by  the  defendant  city.  If 
10  other  statutes  upon  the  subject  of  such 
Dns,  the  legality  of  the  proceeding  under 
i  hardly  be  questioned, 
rings  us  to  inquire  whether  the  statutes 
erred  to  were  repealed  by  the  Code  of  1873. 
of  the  Code  confers  powers  upon  cities  and 
i  towns  to  purchase  or  condemn  lands  for 
c  parks,  and  for  other  purposes  named,  and 
provides  that  such  condemnation  shall  be 
ation  to  the  circuit  court.  Section  479  con- 
provision:  **The  provisions  and  powers 
L  this  chapter  from  section  465  to  section 
/e,  shall  apply  to  cities  acting  under  special 

If  nothing  further  appeared,  it  would 
jlear  that,  under  this  provision  of  section  479, 

1  incorporated  towns  must  condemn  land  as 
section  476.     The  concluding  section  of 

title  4  of  the  Code,  which  contains  said  sec- 
76,  479,  is  as  follows: 
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*'A11  acts  and  parts  of  acts  passed  s 
the  fourth  day  of  July,  A.  D.  1858,  and 
taking  effect  of  this  Code,  relating  to  cities 
and  second  class  and  incorporated  towns, 
either  of  said  classes  of  municipal  corp< 
applicable  both  to  such  corporations  as  are 
special  charter,  and  to  such  as  are  incorp 
the  general  act  of  which  this  chapter  is  an 
are  repealed  by  the  Code  only  so  far  as  th 
latter,  and  not  as  they  affect  corporations 
special  charters.  All  rights,  powers,  privil 
directions,  and  provisions  whatever,  conta 
enacted  by  such  acts  and  parts  of  acts,  shs 
full  force  and  effect,  so  far  as  municipal 
acting  under  special  charters  are  conceri 
provisions  of  this  chapter  shall  not  apply  t* 
town  incorporated  prior  to  the  eighteenth  i 
A.  D.  1858,  unless  the  same  be  adopted  as 
provided.'^ 

This  section  expressly  reserves  from  i 
acts  ** as  they  affect  corporations  acting  u 
charters,''  and  continues  them  in  force  « 
far  as  such  corporations  are  concerned.  [ 
the  City  of  Burlington  v.  Leebrick,  43  Iowa 
proceeding  brought  by  that  city,  acting  un 
charter^  in  the  circuit  court,  to  annex  conti 
tory,  as  provided  in  section  431  of  said 
which  section  contains  this  provision :  ' 
conferi'ed  under  the  provisions  of  this  secti 
apply  to  cities  acting  under  special  charters, 
tion  presented  was  whether  this  statute  appli 
of  Burlington,  it  being  organized  under  a  sp( 
It  was  held  that  the  general  must  yield  to  th 
and  that  under  the  particular  provision  of  se( 
laws  applied,  and  the  city  might  proceed  un 
tion  to  have  the  tenitory  annexed.  It  doc 
from  this  conclusion  that  the  former  laws  t 
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have  referred  are  repealed  by  chapter  10  of  the  Code. 
The  provisions  making  certain  sections  of  chapter  10 
applicable  to  cities  acting  under  special  charters  cannot 
be  said  to  repeal  laws  that  are  expressly  continued  in 
full  force  and  effect  by  section  551.  The  provision  in 
section  551,  that  the  chapter  shall  not  apply  to  any  city 
or  town  incorporated  prior  to  the  eighteenth  day  of 
July  1858,  unless  the  same  be  adopted  by  such  city  or 
town  as  provided,  has  reference  to  the  general  pro- 
visions of  the  statute,  and  not  to  those  that  are  expressly 
made  applicable,  as  in  section  431  and  section  479. 
Those  sections,  expressly  made  applicable  to  cities 
under  special  charters,  are  in  the  nature  of  amendments 
to  their  charters,  and  hence  apply  to  them,  thou^ 
other  parts  of  the  chapter  do  not,  unless  adopted  by 
them.  By  thus  holding  we  give  effect  to  all  these 
statutes,  while  to  hold  otherwise  would  deny  full  effect 
to  the  provisions  making  certain  sections  applicable  to 
cities  under  special  charters,  or  to  the  plainly  expressed 
reservations  and  provisions  of  section  551  as  to  such 
cities.  While  we  are  of  the  opinion  that  said  sections 
470  and  476  applied  to  the  defendant  city  by  virtue  of 
section  479,  and  that  it  might  have  proceeded  there- 
under, we  are  also  of  the  opinion  that  section  551  pre- 
served in  full  force  the  prior  laws  to  which  we  have 
referred,  and  that  the  city  had  a  right  to  proceed  there- 
under as  it  did.  Ordinarily  the  law  does  not  provide 
different  proceedings  for  attaining  the  same  end,  but 
where  the  law  providing  a  proceeding  expressly  pre- 
serves prior  laws  providing  a  different  mode  of  proceed- 
ing in  full  force,  there  is  no  ground  upon  which  to  imply 
a  repeal. 

As  it  follows  from  these  conclusions- that  the  judg- 
ment of  the  district  court  must  be  affirmed,  we  need 
not  notice  the  curative  act,  chapter  143  of  Laws  of 
1888.    Affibmed. 
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C.  A.  Davis,  Appellee,  v.  J.  D.  Garrison 
et  al.j  Appellants. 

1.  Conveyance:  consideration:  evidence.  The  b 
insuranoe  agenoy  worth  two  thousand  dollars  is  a  goo^ 
for  A  oonveyanoe  of  real  estate. 

2.  Fraudulent  Conveyances :  husband  and  wife.  \ 
foreclosure  proceedings  upon  a  mortgage,  but  before 
mortgagor  conveyed  all  of  his  property  to  his  wife  in 
his  indebtedness  to  her,  and  there  was  no  evidence  of  i 
the  part  of  the  debtor  to  hinder  or  delay  creditors,  par 
the  wife,  heldt  that  the  conveyance  was  valid  as  again 
for  an  unsatisfied  balance  of  said  mortgage  indebted; 
after  exhausting  the  mortgaged  property. 

3.  Judicial  Sales :  estoppel.  Said  conveyance  to  th 
record  before  the  sale  of  the  property  in  controversy  u 
on  said  judgment,  held^  in  an  action  to  enjoin  the  issue 
deed,  that  the  wife  was  not  estopped  from  claiming  an 
property  under  said  conveyance. 

Appeal  fr(yin  Harrison  District  Court. — Ho 
W.  Wakefield,  Judge. 

Saturday,  May  21,  1892. 

This  is  an  action  brought  by  the  plainti 
i;he  defendant  sheriff  from  executing  a  d( 
co-defendant  on  a  sale  of  certain  real  estate 
tion.  The  trial  court  entered  a  decree  for  th 
from  which  defendants  appeal. — Affirmed. 

L.  R.  Bolter  A  Sons  and  F.  M.  Dance, 
lants. 

H.  H.  Roadifer,  for  appellee. 

KiNNE,  J. — The  appellee  was  formerly  1 
one  Pike,  an  insurance  agent,  residing  in  tl 
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''alley,  Iowa.  Pike  died  in  1874,  insolvent, 
r  his  death  his  widow  married  F.  L. 
'  present  husband.  In  1887,  the  husband 
of  the  appellant  Wilson  certain  property,  exe- 

note  therefor,  and  securing  the  same  by 
in  which  his  wife  joined.  Aftfer  the  matur- 
note  it  was  sued  in  the  district  court  of  Har- 
ty,  and  Davis  and  his  wife  made  parties 
Judgment  was  rendered  against  Davis, 
ee  of  foreclosure  entered  against  the  mort- 
)erty .  The  mortgaged  property  was  exhausted 

remained  five  hundred  and  seventy  dollars 

cents  of  the  judgment  unsatisfied.  A  gen- 
ion  was  issued  and  levied  upon  the  property 
&rsy  in  this  action.  It  was  sold  to  Wilson, 
I  defendants,  and  a  certificate  of  sale  made 
le  real-  estate  in  controversy  was  in  the  name 
vis  of  record  up  to  and  after  the  levy  was  made 
Prior  to  the  levy,  and  while  the  foreclosure 
ending,  F.  L.  Davis,  the  plaintiff's  husband, 
nd  delivered  to  her  deeds  to  all  his  property 
subject  to  execution,  including  that  now  in 
y.  The  judgment  against  F.  L.  Davis  was 
Dctober  3,  1889.  The  levy  was  made  Nov- 
1889.  The  sale  was  made  sometime  there- 
89 ;  the  exa<5t  date  does  not  appear  in  the 
he  appellee's  deeds  from  her  husband  were 
eptember  7,  1889,  acknowledged  September 

and  recorded  December  5,  1889,  and, 
3,  prior  to  the  sale  of  the  property 
In  1890  the  present  action  was  com- 
prevent  the  making  of  a  deed  by  the  sheriff 
defendant  Wilson  on  the  sale  above  men- 
he  defendants  deny  the  plaintiff's  ownership 
erty  in  question,  and  aver  that  at  the  time  of 
was  the  property  of  the  husband ;  that  the 
conveyances  from  him  to  hijs  wife  were  with- 


Digitized  by 


Google 


May  1892]  Davis  v.  Garrison.  449 

out    consideration    and  fraudulent;    and  that  F.   L. 

Davis  is  insolvent.     They  also  plead  that 

the  sale  of  the  property  they  had  no  notice 

of  the  plaintiff's  title ;  that  the  sale  was 

objection  on  her  part ;  and  that  she  is  ei 

claiming  the  property. 

I.  Was  there  any  consideration  for  tl 
from  F.  L.  Davis  to  the  plaintiff?  The  only 
proven  is  the  sale  to  F.  L. 
1.  conveyanob:     wife  of  au  insurance  agency 

considera-  ,  .     __   -_  zL_- 

tion:  evidence,  m  Missouri  Valley.  When 
was  married  to  her  present 
was  the  owner  of  an  insurance  business,  t 
dence  without  conflict  shows  was  worth 
dollars.  She  controlled  several  compani 
large  number  of  risks  on  her  books.  ' 
she  sold  her  husband  for  the  property  in 
The  appellant's  contention  is  that  the  e^ 
that  the  plaintiff  could  not  transfer  the  r 
sent  the  companies  to  her  husband,  and  1 
of  the  agency  was  no  consideration  for 
transferred  to  the  wife.  It  must  be  cone 
insurance  companies  could  appoint  their 
But  the  holding  of  the  agency  of  certa 
was  only  one  element  constituting  *  the 
business.  The  evidence  shows  that  the  p 
lucrative  business ;  that  she  had  on  her 
number  of  risks.  The  renewals  of  these 
good  will  of  the  business  were  items  of 
much  they  were  worth  would,  of  coi 
on  the  number  and  amount  of  the  policies 
tion  and  standing  of  the  agency  in  the  coi 
population  of  the  place,  and  other  facts.  ' 
shows  that  those  companies  represen 
plaintiff  did  transfer  their  agency  from  th 
her  husband,  after  the  sale  before  ref( 
consummated.  We  cannot  gay,  in  view  o: 
Vol.  85—29 
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tradicted  testimony  and  the  known  value  of  such  a  bus- 
iness when  well  established,  that  there  was  no  consider- 
ation for  the  conveyances  to  the  plaintiff. 

II.    Having  found  that  the  conveyance  was  made 

for  a  valuable  and  suflScient  consideration,  the  only 

remaining  question  for  our  determination 

2.  peaudulbnt     is  were  the  deeds  fraudulent?    Were  the 

conveyances:  ' 

hoBbandand  couveyauces  executed  by  F.  L.  Davis  to 
the  plaintiff  with  the  design  on  his  part 
to  defraud  his  creditors,  and  did  the  plaintiff  partici- 
pate in  such  fraudulent  design!  The  deeds  were  exe- 
cuted long  prior  to  the  rendition  of  the  defendant 
Wilson's  judgment,  and  recorded  prior  to  the  sale  of  the 
property  thereunder.  They  were  based,  as  we  have  found, 
on  a  sufficient  consideration, — a  consideration  which 
arose  prior  to  the  sale  by  defendant  Wilson  of  the  real 
estate  mortgaged  to  him  to  secure  the  indebtedness  he 
held  against  F.  L.  Davis.  At  the  time  the  plaintiff 
sold  the  insurance  business  to  her  husband,  as  well  as 
at  the  time  he  executed  the  deeds  to  her,  it  appears 
that  the  mortgated  real  estate  had  not  been  sold,  and 
there  is  nothing  to  show  that  she  was  not  then  justified 
in  believing  that  it  was  ample  to  pay  the  debt  it 
secured.  Again,  the  debt,  the  balance  of  which  is  now 
sought  to  be  made  by  sale  of  the  real  estate  in  contro- 
versy, was  not  created  on  the  faith  of  this  real  estate 
being  of  record  in  F.  L.  Davis'  name.  That  is  appar- 
ent from  the  fact  that  Wilson  took  real  estate  security 
for  the  indebtedness  at  the  time  he  extended  the  credit 
to  the  plaintiff's  husband.  The  appellants  contend 
that,  wheti  all  the  property  of  the  husband  is  conveyed 
to  the  wife,  such  conveyance  is  void,  even  if  no  actual 
fraud  was  intended.  This  is,  no  doubt,  true,  when  the 
conveyance  is  without  consideration.  If,  as  we  hold,  the 
plaintiff  took  this  property  in  payment  of  a  debt  due 
her  from  her  husband,  the  fact  that  she  had  knowledge 
of  her  husband's  obligation  to  the  defendant  Wilson 
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did  not,  in  the  absence  of  a  fraudulent  intent  of  her 
husband,  or  of  a  desire  on  his  part  to  hinder  and  delay 
his  creditors,  in  which  she  participated,  in  any  way 
affect  her  right  to  take  the  conveyances  of  the  property 
in  question.  City  Bank  v.  Wright^  68  Iowa,  133.  We 
shall  not  attempt  to  refer  to  the  evidence  in  detail,  but 
from  a  careful  examination  of  it  we  conclude  that  the 
deeds  were  not  fraudulent  as  to  creditors. 

III.  Lastly,  it  is  insisted  that  the  plaintiff  is  by  her 
acts  esto't>ped  from  claiming  any  interest  in  the  lands 
in  question.  The  defendant  Wilson  pro- 
*•  iSSppai.^''"^  ceeded  with  his  sale  though  the  plaintiff^s 
deeds  had  for  some  time  been  on  record, 
and  he  is  in  no  situation,  in  view  of  the  notice  imparted 
by  the  record  of  the  deeds,  to  claim  that  by  the  plain- 
tiff's acts  he  was  led  into  making  the  costs  of  sale. 

The  judgment  and  decree  of  the  district  court  is 

AFFIRMED.  . 


A.  J.  Hirschl,  Administrator,  Appellant,  v.  J.  I.  Case 
Threshing  Machine  Co.,  Appellee. 

1.  Neffligence :  personal  injury:  evidence:  directing  verdict. 
In  the  coarse  of  the  removal  of  a  threshing  machine  to  the  point  of 
delivery  under  the  supervision  of  the  defendant's  agent,  the  plain- 
tiff's  intestate  was  introduced  by  the  purchaser  to  the  agent  as  an 
engineer  who  had  been  employed  to  run  the  engine.  While  the 
machine  was  being  moved  the  intestate  took  charge  of  the  g^^ide- 
wheel,  and  it  was  the  business  of  the  man  in  such  position  to  know 
the  condition  of  the  road  ahead,  and  guide  the  machine.  The  agent 
during  such  time  was  attending  to  the  engine,  and  from  his  position 
could  not  see  the  road  ahead.  While  thus  situated,  the  machine  was 
run  upon  a  bridge,  which  broke  down,  an^  the  intestate  was  killed 
by  being  crushed  between  the  guide-wheel  and  the  tender.  Eeld,  in 
an  action  against  the  machine  company  to  recover  damages  to  th^ 
estate  of  the  deceased,  that  the  court  properly  directed  the  jury  at 
the  close  of  the  plaintiff's  evidence,  to  return  a  verdict  for  the 
defendant. 
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— :  :   :    review.     The  trial  court  having  excluded 

f  of  couversations  had  with  the  defendant's  agent  the  day  after 
accident,  held,  that  the  correctness  of  the  ruling  could  not  be 
rmined  in  the  absence  Of  any  indication  of  what  it  was  intended 
rove  thereby. 

I   from    Cedar   District    Court. — Hon.    J.    H. 
Preston,  Judge. 

Monday,  May  23,  1892. 

BE  plaintiflE  brought  this  action  as  administrator 
estate  of  Daniel  Maurer,  deceased.  Maurer  was 
while  employed  in  assisting  in  operating  a  trac- 
;eam  engine,  which  was  the  motive  power  for  a 
ing  machine.  It  is  charged  in  the  petition  that 
sualty  occurred  by  reason  of  the  negligence  of 
'ilson,  who  was  then  acting  for  the  defendant  in 
ing  or  running  said  engine.  A  jury  was  impan- 
)  try  the  cause,  and  at  the  close  of  the  introduc- 
)f  the  plaintiff's  evidence,  on  motion  of  the 
lant,  the  court  directed  the  jury  to  return  a 
t  for  the  defendant,  which  was  done.  The 
iff  appeals  from  a  judgment  rendered  on  the 
t. — Affirmed. 

einz  (&  Hirschl  and  Wolf  d  Hanletfy  for  appellant. 

raig,  McCrary  &  Craig ^  Wheeler  A  Moffity  and 
Hubbard,  for  appellee. 

OTHROCK,  J. — I.  The  main  question  involved  in 
peal  is :     Did  the  court  err  in  directing  a  verdict  on 

the  ground  that  the  evidence  was  insuffi- 
iA\^^'  cient  to  authorize  the  jury  to  return  a  ver- 
|. direct-  diet  for  the  plaintiff?     A  determination  of 

this  question  requires  an  examination  of 
idence  which  the  plaintiff  introduced  to  sustain  his 
of  action.  It  appears  from  the  evidence  that  the 
^rship  of  Kinnan  &  Fevis  purchased  a  steam 
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threshing  machine  of  the  defendant.  The  contract  of 
purchase  was  made  with  one  Julius  Freund,  who  was 
the  defendant's  agent  at  the  village  of  Lowden,  in 
Cedar  county.  Oliver  Kinnan,  one  of  the  purchasers 
of  the  machine,  went  to  Lowden  and  settled  for  the 
machine  before  it  was  removed  from  that  place.  When 
the  order  for  the  machine  was  given,  it  was  arranged 
that  the  defendant  was  to  send  a  man  to  Lowden  to 
run  the  machine  out  to  Kinnan's  place,  and  to  stay  three 
or  four  days  and  show  how  to  run  it.  A  man  named 
Wilson  came  to  Lowden  for  that  purpose,  and  Kinnan 
met  him  there.  The  engine  and  machine  were  started 
on  the  road  to  Rinnan's  place.  The  distance  was  from 
six  to  seven  miles.  Wilson  took  charge  of  the  running 
of  the  engine,  and  proceeded  on  the  way,  about  three 
and  one-half  miles,  and  it  being  in  the  evening,  it  was 
stopped  because  of  the  approach  of  night.  This  was 
on  Saturday.  As  we  understand  the  evidence,  the 
machine  was  left  there  until  Sunday  afternoon,  when  it 
was  again  moved  on  toward  Rinnan's  place.  Rinnan 
had  hired  Maurer  to  run  the  engine  for  him  in  thresh- 
ing, and  he  met  with  Wilson,  Rinnan  and  others  to 
move  it  on  to  Rinnan's  placfe.  Maurer  had  experience 
as  an  engineer  of  stationary  engines,  but  had  not  been 
employed  in  running  a  traction  engine.  When  these 
persons  met,  Maurer  was  introduced  to  Wilson,  and  the 
machine  was  started  on  its  way;  and  while  on  the  road 
it  was  run  upon  a  bridge,  which  broke  down,  and 
Maurer  was  killed  by  being  crushed  between  the  guide 
wheel  and  the  tender. 

Rinnan  was  examined  as  a  witness  for  the  plaintiff, 
aAd  testified  in  part  as  follows:  ^'I  introduced  Maurer 
to  Wilson  as  being  the  engineer  I  had  employed  to  run 
the  machine,  and  Wilson  went  on  and  explained  to  him 
the  use  of  the  engine,  the  use  of  the  machine,  the  gov- 
ernor, the  throttle  and  the  guide  wheel.  I  think  he 
went  all  over  the  machine.     Am  not  positive  about  his 
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ig  him  how  to  oil  it.  I  didn't  pay  much  atten- 
what  he  was  doing.  He  showed  him  about  the 
e,  but  what  it  was  I  couldn't  say  now.  *  We  had 
mmenced  firing  up  before  Wilson  got  there, 
we  left  there  Maurer  was  running  the  engine, 
k  it  in  charge  there  to  run  it,  and  run  it  all  the 
til  it  went  into  the  bridge.  So  far  as  I  saw,  I 
jy  were  looking  out,  and  Wilson  was  attending 
firing,  and  Maurer  was  standing  at  the  guide 
It  is   the   business  of  the  man  at  the  guide 

0  know  the  condition  of  the  road  ahead,  and  to 
i  guide  the  machine  and  stop  and  start  it.     A 

1  Wilson's  height  when  standing  on  the  foot- 
md  firing,  cannot  see  the  road  ahead."  He  fur- 
tified  as  follows :  '  'I  am  familiar  with  the  engine 
B  running  of  it  now.  I  and  Mr.  Haney  run  it. 
ig  where  Wilson  was  putting  in  fire  he  cannot  see 
d.  He  would  have  to  get  to  the  place  where  the 
)r  is  standing  at  the  guide  wheel."  There  is 
ndence  to  the  effect  that  Wilson  was  running 
fine,  but,  when  explained  by  the  witnesses,  it 
)t  conflict  with  the  testimony  of  Kinnan  that 

could  not  see  the  road  from  his  position  on  the 
All  of  the  evidence  shows  that  Maurer  was  at 
ie  wheel  from  the  time  the  engine  started  until 
)ck  occurred,  and  that,  if  anyone  could  see  that 
;e  was  to  be  crossed,  it  was  Maurer.  No  jury 
>e  warranted  in  finding  that  Wilson  could  have 
e  bridge  from  his  position  on  the  engine.  This 
he  state  of  the  record,  it  is  manifest  that  the 
ightly  directed  a  verdict  for  the  defend^int. 
I  for  the  plaintiff  contends  that  there  is  songie 
e  that  Wilson  knew  that  a  bridge  was  to  be 
,  because  he  had  passed  over  the  road  on  the 
ay  and  the  day  before;  and  that  the  shades  of 
vere  coming  on  when  the  wreck  occurred,  and 
could  not  see  the  bridge  ahead  of  the  engine. 
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The  evidence  does  not  show  that  it  was  so  dark 
bridge  could  not  have  been  seen  by  Maurer  ii 
have  stopped  the  engine.  And  there  is  nothir 
case  to  show  that  Maurer  was  not  familiar  with 
Complaint  is  inade  because  the  plaintiff  was 
mitted  to  introduce  expert  evidence  as  to  the 
of  men  necessary  to  run  the  engine.  Such 
would  not  have  raised  a  conflict  with  the 
stands  out  all  through  the  case,  that  Maurer 
ing  direction  to  the  engine,  and  was  at  the 
lookout  for  obstructions  in  the  road. 

II.  The  plaintiff  sought  to  introduce  as 
conversations  with  Wilson  the  day  after  the  ; 

2  . . .  and  the  court  sustained  objections 

review.  Whether  such  evidence  was  com 

bind  the  defendant  we  need  not  determine, 
shown  what  the  plaintiff  sought  to  prove  by 
versations,  and,  without  some  showing  as  to  ^ 
sought  to  be  proved,  we  cannot  determine  tha 
ings  were  erroneous.  The  whole  record  shoi 
the  court  had  submitted  the  cause  to  the  ju: 
verdict  had  been  returned  for  the  plaintiff, 
have  been  the  duty  of  the  court  to  promptly  S€ 
as  being  without  the  support  of  evidence.     A 


L.  M.  Hartley  et  al. ,  Appellees,  v.  Keokuk  i 
WESTERN  Railway  Company,  Appellani 

1.  Eminent  Domain:  damages:  ASSESSMENT:  pleading. 
tion  of  the  claimant  in  proceedings  for  the  assessment,  t 
jury,  of  damages  sustained  from  the  taking  of  land  by  a  ri 
pany  for  right  of  way  purposes,  need  not  allege  that  the  o 
land  refused  to  grant  the  right  of  way. 

2.   :  :  :  .    An    answer   in    such 

alleging  that  the  proceeding  is  barred  by  the  statute  of 
that  the  plaintiff  is  not  the  owner  of  the  land  in  question, 
defendant  is  the  owner  thereof  by  virtue  of  a  purchase  at  a 
sale  under  a  mechanic's  lien,  and  through  proper  condec 
eeedings,  and  pleading  an  estoppel,  does  not  require  a  re] 
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3.  :  :  :   statuis  of   UMiTATioifS.     A  i)roceednig 

under  section  1254  of  the  Code  upon  appeal  from  the  assessment  of 
damages  by  a  sheriff's  jury,  for  private  property  taken  by  a  railway 
company  for  its  right  of  way,  is  a  special  proceeding,  and  is  not  cub- 
ject  to  the  operation  of  section  2529  of  the  Ck>de,  limiting  the  time  for 
the  commencement  of  actions  to  recover  for  injuries  to  property  to 
five  years  after  the  cause  of  action  accrued.  ^ 

4.  :  :  :  title  to  property.    The  plaintiffs  herein 

being  claimants  to  the  property  in  controversy  through  divers  con- 
veyances, made  by  the  only  .persons  interested  in  the  property, 
and  designed  to  vest  an  absolute  title  therein,  held,  to  be  the  owners 
for  the  purposes  of  such  proceeding,  although  some  of  said  convey- 
ances were  defective. 

6.  :  :  :  .     The    plaintiff's    grantors   having 

made  an  agreement  to  convey  a  right  of  way  to  the  Keokuk  &  Minne- 
sota Railway  Ck>mpany  upon  condition  that  it  build  its  road  through 
certain  land,  that  company  located  its  line  upon  the  land  so  designa- 
ted, and  did  some  grading  thereon,  but  before  its  completion,  the 
road,  including  its  right  of  way,  was  sold  under  foreclosure  of  a 
mechanic's  lien,  and  subsequently  conveyed  to  the  defendant.  Held, 
that  it  not  appearing  that  the  line  of  the  defendant's  road  was  through 
the  land  designated  in  said  agreement,  it  could  not  claim  title  to  the 
land  in  question  by  virtue  thereof.  ' 

6.  :  :  :  .  During  the  pendency  of  this  pro- 
ceeding, a  master's  deed  of  the  railway  and  franchise  of  the  defend- 
ant, including  the  road  through  the  plaintiff's  land,  was  made  to  one 
P.  Held,  that  the  plaintiffs  not  being  parties  to  the  action  in  which 
said  deed  was  ordered,  it  did  not  defeat  the  right  of  the  jury  to  assess 
the  damages  in  question. 

7.  :  :  EVIDENCE.    It  is  not  competent  to  ask  the  plaintiff  in 

such  proceeding  what  damage  he  has  sustained  by  the  construction  of 
the  railroad  through  his  land. 

Appeal  from  Lee  District  Court. — Hon.  J.  M.  Casey, 

Judge. 

Monday,  May  23, 1892. 

Proceeding  to  ascertain  the  compensation  to  which 
the  plaintiffs  are  entitled  for  a  right  of  way  occupied  by 
the  defendant.  From  the  assessment  made  by  the 
sheriff^s  jury  the  plaintiffs  appealed  to  the  district 
court.  A  trial  in  that  court  resulted  in  a  verdict  in 
favor  of  the  plaintiffs  for  the  sum  of  seven  thousand, 
nine  hundred  and  sixty-two  dollars  and  twenty-four 
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cents.     Judgment  was  rendered  on  the  verdict,  and  the 
defendant  appeals. — Reversed. 

D.  F.  Miller y   Sr.j  and  James  H.  Andert 
appellant. 

Craigy  McCrary  <&  Craig  and  James  C,  Da 
appellees. 

Robinson,  0.  J. — This  proceeding  was  com 
in  October,  1886.  In  November  of  that  yeai 
•enjoined  in  an  action  brought  for  that  purpose, 
action  was  subsequently  disposed  of  by  an  o 
harmony  with  the  decision  of  this  court  in 
S  N.  W.  Ry  Co.  V.  Donnell;  77  Iowa,  25 
further  action  was  had  in  this  proceeding  in  th 
part  of  the  year  1889.  The  application  of  the 
tiflfs,  filed  with  the  sheriff,  asked  that  a  ji 
impaneled  to  assess  the  damages  the  plaintiffs  h 
tained  by  the  taking  of  the  right  of  way  by  the  - 
ant  for  its  road  from  the  land  of  the  plaintiffs,  des 
and  alleged  that  the  defendant  and  the  pi 
^*cannot  agree  upon  compensation  to  be  paid  f 
right  of  way  over  said  land.''  The  defendant  aj 
before  the  jury  impaneled  on  this  application,  ai 
an  answer  setting  up  various  defenses,  and  offei 
dence  to  sustain  them.  The  jury,  on  the  objec 
the  plaintiffs,  refused  to  consider  any  evidence 
ing  that  whi6h  tended  to  show  the  compensa 
which  the  plaintiffs  were  entitled  for  the  taking 
right  of  way,  and  assessed  it  at  the  sum  of  tweb 
dred  dollars. 

I.  The  appellant  contends  that  the  sheriff 

had  no  jurisdiction  to  assess  the  damages  in  qu 

for  the  reason  that  the  application 

*  mainf^ama-     plaintiffs  to  the  sheriff  did  not  alle 

men't:  plead-    the  owucr  of  the  land  '^refused  to 

ing. 

the  right  of  way"  used  by  the  defe 
Such  refusal  was  not  necessary  to  confer  up 
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sheriff  and  jury  power  to  act.  The  land-owner  is 
authorized  to  institute  proceedings  of  this  character 
after  the  railway  company  has  completed  its  road,  and 
when  there  is  no  intention  of  treating  the  company  as 
a  mere  trespasser.  Hihbs  v.  C.  <&  S.  W.  R^y  Co.y 
39  Iowa,  343.  In  such  a  case  the  compensation  may 
be  assessed  if  the  owner  and  the  company  cannot 
agree  upon  it.  In  this  case  the  plaintiffs,  in  their 
application  to  the  sheriff,  alleged  in  effect  that  they 
were  the  owners  of  the  land  described ;  that  the  right 
of  way  of  the  defendant  was  taken  from  it;  and  that 
they  could  not  agree  with  the  defendant  upon  the  com- 
pensation  to  be  paid.  These  statements  and  the 
demand  for  relief  were  .all  that  were  required  to  give 
the  jury  jurisdiction  to  act. 

II.  There  was  no  reply  to  the  answer.  The 
appellant  insists  that  the  answer  set  up  new  matter, 
^  . .         * 'which  avoided  the  claim  of  the  plain  tiffs." 

•  •  Section  2665  of  the  Code  provides  that 
there  shall  be  no  reply  except  ^ 'firsts  where  a  counter- 
claim is  alleged,  or  second^  where  some  matter  is  alleged 
in  the  answer  to  which  the  plaintiff  claims  to  have  a 
defense  by  reason  of  the  existence  of  some  fact  which 
avoids  the  matter  alleged  in  the  answer.''  In  this  case 
the  answer  pleaded  that  the  proceeding  was  barred  by 
the  statute  of  limitations ;  that  the  plaintiffs  are  not 
the  owners  of  the  land  in  question ;  that  the  Keokuk 
&  Minnesota  Railway  Company,  by  virtue  of  certain 
contracts,  had  acquired  an  interest  in  the  right  of  way 
which  was  sold  under  a  decree  foreclosing  a  mechanic's 
lien,  and  that  the  defendant  became  the  owner  of  such 
interest ;  that  the  defendant  acquired  the  right  of  way 
by  virtue  of  due  and  proper  condemnation  proceedings 
had  for  that  purpose ;  that  the  plaintiffs  knew  that  the 
road  was  being  built  under  a  claim  of  ownership  of  the 
right  of  way  in  controversy,  but  made  no  objection  to 
such  building;  that  after  the  road  was  built  the  def end- 
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ant  furnished  the  plaintiflEs  with  material  for  fencing 
the  road,  and  tendered  compensation  and  demanded 
deeds  according  to  the  contracts  with  the  Keokuk  & 
Minnesota  Railway  Company;  that  they  are  now 
estopped  to  make  any  claim  for  compensation  against 
the  defendant.  The  answer  also  contains  specific 
denials,  which  need  not  be  noticed.  It  is  only  neces- 
sary to  say  in  regard  to  the  claim  under  consideration 
that  there  is  nothing  in  the  answer  which  required  a 
reply  in  confession  and  avoidance.  All  its  averments 
were  denied  by  operation  of  law.  The  case  was  tried 
in  the  district  court  on  the  issues  tendered  by  the 
answer,  and  we  need  not  determine  what  pleadings  can 
properly  be  filed  for  the  considel*ation  of  the  sheriflE's 
jury,  and  what  should  be  filed  in  the  district  court.  It 
was  said  in  Keokuk  <&  N.  W.  R^y  Co.  v.  Donnelly 
supra^  that  issues  of  the  character  of  those  in  ques- 
tion were  triable  in  such  proceedings  as  these,  and 
the  defendant  has  fully  enjoyed  the  benefit  of  the  law 
as  thus  announced. 

III.  The  road  was  constructed  by  the  defendant 
over  the  land  in    question  in  the  year  1880.     It  is 

, .  claimed  that,  as  this  proceeding  was  not 

SSSationa.  commcnccd  within  five  years  from  that 
time,  it  is  barred  by  section  2529,  of  the 
Code.  That  provides  as  follows:.  *' Section  2529.  The 
following  actions  may  be  brought  within  the  times 
herein  limited,  respectively,  after  their  causes  accrue, 
and  not  afterwards,  except  when  otherwise  specially 
declared:  *  *  •  Fourth.  Those  founded  on  unwrit- 
ten contracts;  those  brought  for  injuries  to  property 
or  for  relief  on  the  ground  of  fraud  in  cases  heretofore 
solely  cognizable  in  a  court  of  chancery;  and  all 
other  actions  not  otherwise  provided  for  in  this  respect 
— ^within  five  years.  ^^  Among  the  provisions  of  the 
Code  are  the  following:  '' Section  2504.  Remedies  in 
civil  cases  in  the  courts  of  this  state  are  divided  into 
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actions  and  special  proceedings.  Section  2505.  A  civil 
action  is  a  proceeding  in  a  court  of  justice  in  which 
one  party,  known  as  the  ^plaintiff,'  demands  against 
another  party,  known  as  the  ^defendant,'  the  enforce- 
ment or  protection  of  a  private  right,  or  the  preven- 
tion or  redress  of  a  private  wrong.  ♦  •  •  Section 
2506.  Every  other  remedy  in  a  civil  case  is  a  special 
proceeding.''  In  .proceedings  for  the  assessment  of 
damages  in  cases  like  this  no  judgment  can  be  ren- 
dered, excepting  for  costs.  Code,  section  1257.  The 
railway  company  may  refuse  to  pay  the  amount  of  the 
assessment  and  abandon  the  proposed  right  of  way. 
Hastings  v.  B.  <&  M.  R'y  Co.,  38  Iowa,  316;  Gear 
V.  Dubuque  <&  S.  G.  B'y  Co.,  20  Iowa,  527.  The 
proceedings  are  designed  to  ascertain  the  amount  to 
which  the  land-owner  will  be  entitled  if  the  right  of 
way  is  taken,  and  after  the  assessment  is  made  the 
railroad  company,  by  paying  costs  and  damages,,  if 
any,  for  occupying  the  premises,  can  relieve  itself  from 
further  liability.  The  proceeding  is  therefore  special, 
and  not  an  action  within  the  meaning  of  the  provisions 
of  the  Code  quoted,  and  the  statute  of  limitation 
applies  only  to  actions.  It  is  true  the  provisions  of 
the  Code  concerning  the  prosecution  of  civil  actions 
are  to  be  followed  in  special  proceedings  not  otherwise 
regulated,  so  far  as  applicable.  Code,  section  2520.  But 
the  provisions  contemplated  are  those  which  relate  to 
the  settling  of  the  issues,  the  place  and  manner  of  trial, 
and  other  matters  of  that  character.  See  Forney  v, 
Ralls,  30  Iowa,  560;  State  v.  Clarke,  46  Iowa, 
159;  Whitney  v.  Atlantic  S.  Wy  Co.,  53  Iowa,  652. 
Whether  the  section  referred  to  was  also  intended  to 
include  the  statute  of  limitations  is  a  question  which 
does  not  appear  to  have  been  fully  determined  by  this 
court.  In  Daniels  v.  C,  I.  dN.  B^y  Co.,  41  Iowa, 
52,  a  proceeding  to  ascertain  the  compensation  to  be 
paid  the  land-owner  was  instituted  more  than  ten  years 
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after  the. right  of  way  was  taken,  but  no  question  as  to 
the  statute  of  limitations  was  made,  and  the  proceed- 
ing was  commenced  by  the  railway  company.  In 
Cuthbertson  v.  Locke,  70  Iowa,  49,  it  was  said  that  no 
defense  under  the  statute  of  limitations  can  be  inter- 
posed in  proceedings  to  establish  the  boundaries  and 
corners  of  land.  We  are  of  the  opinion  that  the  same 
rule  must  be  applied  to  proceedings  to  ascertain  the 
compensation  due  to  a  land-owner  for  a  right  of  way 
taken  by  a  railway  company.  The  section  of  the 
statute  specified  does  not  refer  to  provisions  of  the  law 
designed  to  prevent  the  prosecution  of  actions  because 
of  delay  in  commencing  them. 

IV.  It  is  said  that  the  plaintiffs  have  failed  to 
show  title  in  themselves  to  the  land  from  which  the 
right  of  way  was  taken.  In  January, 
StTetopro^'  1864,  William  J.  Hartley,  his  brothers, 
Thomas  C,  John,  George  N.,  and  Lindley 
M.,  and  his  sister,  Lydia  C,  entered  into  an  agreement 
for  the  formation  of  a  company  to  continue  for  five 
years.  In  March,  1869,  a  new  agreernent  was  made  by 
all  the  parties  to  the  first,  excepting  William,  for  a 
renewal  of  the  former  company,  which  is  described  as 
a  corporation,  for  an  additional  term  of  five  years. 
Both  agreements  were  recorded  in  the  office  of  the 
proper  county  recorder,  but  no  other  steps  were  taken 
to  constitute  the  company  a  corporation.  The .  first 
articles  do  not  appear  to  have  been  drawn  with  the 
purpose  of  incorporating  the  company,  and,  while  the 
second  agijeement  was  in  form  m'ore  like  articles  of 
incorporation,  yet,  in  view  of  all  the  facts,  the  com- 
pany may  well  be  held  to  have  been  a  partnership,  and 
not  a  corporation,  for  the  purposes  of  this  action. 
There  is  much  confusion  in  the  record  as  to  the  name 
of  the  owner  of  the  land.  The  name  of  the  company 
as  shown  by  the  articles  of  agreement  was  ^'T.  C. 
Hartley  &  Brothers  Farming  &  Trading  Co.  '^   It  is  con- 
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ceded  in  the  record  that  the  land  was  owned  by  '*T.  C. 
Hartley  Bros.''  prior  to  the  year  1869,  and  during  the 
year  1870.  In  the  year  1874  George  N.  Hartley  con- 
veyed his  interest  in  the  land  to  *  ^Hartley  Bros./'  who 
are  shown  to  be  the  plaintiffs  in  this  case.  In  March, 
1880,  Lydia  0.  Hartley  conveyed  her  interest  to  *'T.  C. 
Hartley  Bros."  In  the  same  month  T.  C.  Hartley 
conveyed  his  interest  to  L.  M.  and  John  Hartley.  In 
December,  1885,  John  Hartley  conveyed  his  interest  to 
David  C.  Hartley.  William  J.  Hartley  is  not  shown  to 
have  executed  a  formal  conveyance  of  his  interest,  but 
it  appears  that  he  withdrew  his  interest  in  the  company 
when  the  agreement  of  1869  was  made,  and  that  he 
has  no  interest  in  the  property  in  question.  Since  1885 
the  business  of  the  company  has  been  ,  carried  on  by 
plaintiffs,  and  none  of  the  other  members  of  the  com- 
pany have  any  interest  in  or  make  any  claim  to  the 
land.  Some  of  the  conveyances  through  which  the 
plaintiffs  make  claim  may  be  defective,  and  this  is 
especially  true  if  the  company  be  regarded  as  a  corpo- 
ration which  at  one  time  held  the  title  to  the  land ;  but 
they  were  designed  to  vest  in  the  plaintiffs  the  absolute 
title  to  the  land  by  the  only  other  persons  interested  in 
the  property,  and  the  plaintiffs  must  be  regarded  as 
the  owners  for  the  purposes  of  this  proceeding.  Before 
it  was  commenced,  John  Hartley  assigned  to  D'.  A. 
Hartley  his  claim  against  the  defendant,  and  the  plain- 
tiffs are  now  entitled  to  receive  whatever  the  defendant 
is  liable  to  pay  for  the  right  of  way  in  question. 

V.  The  defendant  claims  to  be  the  owner  of  the 
right  of  way  by  virtue  of  agreements  and  proceedings 
5.  _:_:         as  follows:     lu   thc  year    1870,    T.    C. 

•  •  Hartley  &  Bros,  signed  an  agreement,  of 
which  the  following  is  a  copy: 

'*In  consideration  of  three  hundred  dollars,  paid 
by  canceling  the  subscription  to  said  railway  company, 
the  receipt  whereof  is  hereby  acknowledged,  we  do 
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agree  to  convey  to  the  Keokuk  &  Minnesota  Railway 
Company  the  right  of  way,  not  exceeding  sixty-six  feet 
in  width,  through  the  northeast  quarter  of  section 
twelve,  southeast  quarter  of  section  one,  northwest 
quarter  northeast  quarter  section  one,  all  in  township 
sixty-nine,  range  seven,  Lee  county,  Iowa,  provided 
the  line  is  located  north  and  south  across  said  north- 
east quarter  of  section  twelve,  starting  from  where  the 
line  now  crosses  the  south  line  of  said  quarter  section ; 
the  same  to  be  deeded  to  the  aforesaid  company  on 
demand  after  said  road  shall  have  been  built  through 
said  land.  Witness  our  names  this  sixteenth  day  of 
August,  1870.  T.  C.  Hartley  &  Bros. 

*' Signed  in  the  presence  of 

*'Wm.  Timberman,'^ 

*'Sa;d  railway  company  to  furnish  said  Hartley  & 
Bros,  fencing  boards  and  posts  enough  to  make  a 
strong  fence  along  the  line  of  said  railway  across  the 
,  southeast  quarter  of  section  one,  within  one  month  after 
the  track  is  laid;  said  Hartley  &  Bros,  to  furnish  the 
nails  and  put  up  the  fence  without  cost  to  said  railway 
company.'^ 

At  about  the  same  time  Rachel  Bunker,  who  it 
appears,  claimed  title  to  a  part  of  the  land  in  question, 
signed  an  agreement  as  follows: 

*'In  consideration  of  fifty  dollars,  I  do  agree  to 
convey  to  the  Keokuk  &  Minnesota  Railway  Com- 
pany the  right  of  way,  not  exceeding  sixty-six  feet  in 
width,  through  the  south  half  of  the  northeast  quarter 
of  section  one,  township  sixty-nine,  range  seven,  Lee 
county,  Iowa,  the  fifty  dollars  to  be  paid  when  the 
first  passenger  train  passes  over  the  land;  the  same  to 
be  deeded  to  the  aforesaid  company  on  demand  after 
said  road  shall  have  been  built  through  said  land,  and 
not  until  the  fifty  dollars  is  paid.  Witness  my  name 
this  second  day  of  August,  1870. 

''Rachel  Bunker. 

*' Signed  in  presence  of  Guy  Wells.  ^' 
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The  Keokuk  &  Minnesota  Railway  Company- 
located  the  line  of  its  proposed  railway  over  the  land  in 
question,  and  in  1870,  it  did  some  grading  on  that  line. 
In  August,  1876,  the  Keokuk  &  Minnesota  Railway 
Construction  Company  filed  in  the  office  of  the  district 
court  of  Lee  county  a  statement  for  a  mechanic's  lien 
on  the  property  of  the  Keokuk  &  Minnesota  Railway 
Company,  including  its  right  of  way.  In  March,  1878, 
the  lien  of  the  construction  company  was  foreclosed, 
jthe  decree  describing  the  right  of  way  as  ''a  strip  or 
belt  of  lanci  from  sixty-six  to  one  hundred  feet  wide,  as 
the  same  is  located  or  marked,"  to  the  north  line  of 
Lee  county.  Special  execution  issued  on  the  decree, 
and  the  property  therein  described  was  sold  to  William 
Timberman,  trustee,  in  May,  1878.  Proceedings  were 
afterwards  had  in  probate  in  the  circuit  court  of  Lee 
county  in  the  matter  of  the  estate  of  William  Timber- 
man,  deceased,  in  which  an  order  was  made  substitut- 
ing Guy  Wells  in  place  of  Timberman,  as  ''trustee  for 
the  strip  of  land  from  sixty-six  feet  to  one  hundred  feet 
in  width,  from  Keokuk  to  the  north  line  of  Lee  county, 
Iowa,  as  located  by  the  Keokuk  &  Minnesota  Railway 
Company."  In  July,  1880,  Wells,  as  trustee,  executed 
to  the  defendant  a  deed  for  the  strip  of  land  ''as  the 
same  is  located,  staked  out,  and  worked  *  *  *  on 
the  line  located  and  established  by  the  Keokuk  &  Min- 
nesota Railway  Company."  In  June,  1880,  the  defend- 
ant instituted  proceedings  for  the  assessment  of  the  com- 
pensation for  the  right  of  way  in  question.  Damages 
were  assessed  in  that  proceeding  in  favor  of  members 
of  the  constraction  company,  but  none  of  the  Hartleys 
were  made  parties  to  it.  The  theory  of  the  defendant 
is  that  the  Keokuk  &  Minnesota  Railway  Company  had 
acquired  title  to  the  right  of  way  which  was  transferred 
to  the  defendant  by  means  of  the  decree  and  sale  in  the 
foreclosure  proceedings  and  the  assessment  proceeding 
of  1880,  and  that  compensation  for  the  right  of  way 
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has  once   been  paid  to  the  land-owners,  and  ca 
again  be  recovered. 

The  appellees  contend  that  the  interest  of 
Keokuk  &  Minnesota  Railway  Company  in  its 
of  way  was  not  sufficient  to  support  a  mechanic's 
that  whatever  interest  it  had,  reverted  to  the  o\ 
of  the  land  for  failure  to  use  the  right  of  way  1 
period  of  more  than  eight  years ;  and  that  the  del 
ant's  proceeding  of  1880  was  ineffectual  to  divesi 
owners  of  title  because  they  were  not  made  partis 
it.  It  is  also  insisted  that  the  probate  court  ha 
power  to  substitute  Wells  for  Timberman  as  truste 

The  agreement  signed  by  T.  C.  Hartley  & 
recites  a  consideration  of  three  hundred  doUars, 
by  canceling  a  subscription  to  the  Keokuk  &  Minn^ 
Railway  Company.     It  provided  for  the  delivery 
deed  on  demand  after  the  road  of  that  company  si 
be  built  on  a  line  which  was  in  part  designated, 
road  specified  was  never  built,  and  it  does  not  ap 
that  the  road  of  the  defendant  was  constructed  or 
line  contemplated  in  the  agreement.     On  the  cont' 
it  is  clearly  shown  that  the  road  of  the  defendant 
for  more  than  one  and  three-fourths  miles  through 
land  of  the  plaintiffs;  that  it  follows  the  line  oi 
old  company  for  about  half  a  mile,   and    that 
the  remainder  of  the  distance  it  is  on  a  wholly  d 
ent  location,  most  of  which  is  nearly  one-fourth 
mile  from  the  former  one.     It  thus  appears  that,  if 
interest  in  a  right  of  way  was  conveyed  by  mear 
the  foreclosure  proceedings — a  question  we  do  not 
it  necessary  to  determine — it  was  not  an  interest  i 
least  five-sevenths  of  the  right  of  way  in  controv^ 
and  the  defendant  has  failed  to  show  that  there 
any  conveyance  of  an  interest  in  the  remaining 
sevenths,  for  it  is  not  shown  that  any  part  of  its 
is  located  where  the  contract  of  T.  C.  Hartley  & 
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required  a  portion  of  the  road  to  which  it  referred  to 
be  built.  There  is  no  pretense  that  the  fifty  dollars 
specified  in  the  contract  of  Rachel  Bunker  has  been 
paid,  and  we  conclude  that  the  defendant  has  wholly- 
failed  to  show  that  the  Keokuk  &  Minnesota  Railway 
Company  ever  acquired  an  interest  in  the  right  of  way 
now  in  controversy,  or  to  show  that  compensation 
therefor  has  ever  been  paid  to  the  owners  of  the  land. 
It  follows  that  the  defendant  has  failed  to  show  that 
it  acquired  any  interest,  adverse  to  the  plaintiff  by 
virtue  of  the  conveyance  of  Wells,  or  by  its  assessment 
proceeding  of  1880. 

VI.  The  defendant  introduced  in  evidence  a  deed 
executed  by  the  master  in  chancery  of  the  United 
^. . .         States  circuit  court  for  the  southern  dis- 

•  •  trict  of  Iowa,  eastern  division,  dated 
April  1,  1889,  which  purports  to  convey  to  C.  E. 
Perkins  the  railway  and  franchise  of  the  defendant, 
including  the  railway  over  the  land  of  the  plaintiffs. 
It  is  said  that  this  deed  defeated  the  right  of  the 
sheriff's  jury  to  assess  the  damages  in  controversy. 
In  regard  to  this  it  is  sufficient  to  say  that  the  deed 
was  made  while  this  proceeding  was  pending,  and  the 
plaintiffs  were  not  made  parties  to  the  action  or  pro- 
ceeding in  which  the  deed  was  ordered.  They  are  not, 
therefore,  affected  by  the  deed. 

VII.  One  of  the  plaintiffs  was  asked  this  question : 
^'What,  in  your  judgment,  is  the  difference  in  the  fair 
y  . .        market  value  of  your  farm,  taken  as  a 

evidence.  wholc,  bcforc  the  railroad  ran  through  it 
and  after?  What  was  the  damage  to  you  at  the  time 
the  railroad  was  constructed  in  1880?''  The  question 
was  duly  objected  to,  but  the  witness  was  permitted  to 
answer:  ''The  damages,  I  do  not  think,  would  be 
less  than  eight  thousand  dollars,  or  near  same.''  The 
question  was  clearly  erroneous,  under  repeated  decis- 
ions of  this  court.    In  Prosser  v.  Wapello  Co.,  18  Iowa, 
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330,  witnesses  were  asked  this  question:  *'S1 
will  be  the  damages  to  Mr.  Prosser  by  the  h 
and  establishing  said  road,  aside  from  any 
that  would  accrue  to  his  ferry  right  or  ferry  p 
that  is,  what  would  be  the  damage  to  his  s 
and  the  improvements  thereon  f  This  coui 
the  ruling  which  permitted  the  question  to 
that  it  ''was  clearly  erroneous.  This,  if  allow 
make  the  witnesses  perform  the  functions  of 
The  furthest  courts  have  gone  is  to  allow 
otherwise  properly  qualified  to  give  opinions 
value  of  property.  *  *  *  No  extension  of 
is  allowable.  There  is  a  manifest  difference 
proving  value  and  proving  damages  by  the  o 
witnesses.'^  In  Benwick  v.  D.  <&  N.  W.  B^\ 
Iowa,  674,  a  witness  was  asked  this  questioi 
the  jury  what  was  the  difference  in  value  of  t 
erty  before  and  after  the  railroad  was  buill 
court  held  that  it  was  improper,  because  it  i 
witness  to  state  directly  the  amount  of  damaj 
property,  instead  of  asking  the  value  before  j 
the  condemnation.  Sater  v.  Plank-road  Co., 
393;  Henry  v.  Dubuque  &  P.  Ky  Co.,  2  Ic 
Dalzell  V.  City  of  Davenport,  12  Iowa,  440;  1 
City  of  Burlington,  30  Iowa,  264;  Fleming  v, 
D.  (&  M.  Ry  Co.,  34  Iowa,  356;  Harrison  v. 
B^y  Co.,  36  Iowa,  324.  Similar  questions  we 
other  witnesses,  and  answers  permitted,  notw 
ing  the  objections  of  the  defendant. 

For  the  error  in  admitting  evidence,  the  j 
of  the  district  court  is  beversed. 
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Oliver   Pennington,  Appellee,  v.   Pacific  Mutual 
Life  Insurance  Company,  Appellant. 

1*  Acoident  Insurance:  policy:  construction.  Under  an  acci- 
dent insurance  policy  providing  that  the  ''insurance  shall  not  cover 
disappearances,  nor  injuries  of  which  there  is  no  visible,  external 
mark  upon  the  body  of  the  insured,"  a  recovery  may  be  had  for 
injuries  visible  soon  after  the  accident,  and  as  a  consequence  of  the 
injury. 

2.  -: :  :  .    A  provision  in  such  policy  agreeing  to  pay 

the  insured  a  sum  named  per  week  "for  the  immediate,  continuous 

.  and  total  loss  of  such  business  time  as  may  result  from"  his  injuries, 
heldf  to  mean  the  total  loss  of  the  time  of  the  insured  in  the  business 
of  his  particular  occupation,  and  not  that  he  should  be  disabled  from 
doing  any  kind  of  business. 

3.  :  :  :  proofs  op  loss:  notice  to^gbnt.    By  the 

terms  of  the  policy  in  question  any  claim  thereunder  was  payable  at 
the  company's  office  in  San  Francisco  or,  at  the  company's  option,  at 
the  general  agency  through  which  the  policy  was  issued.  The  plain- 
tiff sent  notice  of  his  injuries  and  proofs  of  loss  to  the  defendant's 
general  agent  at  Chicago,  received  a  number  of  letters  from  him  in 
relation  thereto,  and  at  such  agent's  request  went  to  Chicago  where 
he  was  examined  by  the  company's  surgeon  for  the  state  of  Illinois. 
Heldf  that  the  plaintiff  had  sufficiently  complied  with  the  terms  of 
the  policy. 

4.  Practice  in  Supreme  Court:  consideration  op  errors: 
record.  The  materiality  of  evidence,  which  the  record  shows  was, 
upon  the  motion  of  the  complaining  party,  stricken  from  the  record, 
will  not  be  considered  upon  appeal. 

Appeal  from    Creston    Superior    Court. — Hon.   S.  E. 
Davis,  Judge. 

Monday,  May  23, 1892. 

The  plaintifiE  is  by  occupation  a  locomotive  fire- 
man. The  defendant  is  a  life  and  accident  insurance 
company,  with  its  headquarters  or  principal  place  of 
business  at  San  Francisco,  in  the  state  of  California. 
On  the  twenty-first  day  of  May,  1889,  the  defendant 
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issued  to  the  plaintiff  its  policy  of  insurance  for  the 
term  of  one  year.  The  plaintiff  claims  that  on  the 
second  day  of  July,  1889,  he  was,  while  in  the  line  of 
his  employment,  accidentally  injured,  so  that  for  thirty 
weeks  thereafter  he  was  entitled  to  receive  from  the 
defendant  the  sum  of  ten  dollars  per  week  upon  said 
policy,  by  reason  of  the  disability  resulting  from  said 
accident.  The  defendant  denied  the  liability.  Jhere 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for  the 
plaintiff.    The  defendant  appeals. — Affirmed. 

McDill  (&  Sullivan^  for  appellant. 

Thos.  L.  Maxwell  and  Copenheffer  d  Allen^  for 
appellee. 

RoTHBOCK,  J. — I.  The  injury  for  which  the  plain- 
tiff sought  recovery  is  stated  in  his  petition  in  sub- 
stance as  follows:  He  was  a  locomotive  fireman  in  the 
employ  of  the  Chicago,  Burlington  &  Quincy  Railway 
Company,  with  his  residence  at  the  city  of  Creston,  and 
his  run  over  the  railroad  was  from  Ottumwa  to  Creston. 
While  in  the  line  of  his  duty  on  a  trip  he  was  violently 
and  accidentally  injured  by  the  sudden  lurching  of  the 
locomotive,  '*  while  he  was  in  a  strained  position, 
attempting  to  clean  the  grates  of  said  locomotive, 
which  was  part  of  the  duty  of  said  plaintiff  as  a  fire- 
man;''  and  that  by  reason  of  said  accident  he  was 
greatly  injured  in  his  back,  which  was  so  wrenched, 
bruised,  and  strained  that  he  was  immediately  wholly 
disabled  from  transacting  any  and  every  kind  of 
business  in  connection  with  his  occupation.  The 
defense  interposed  by  the  answer  was  based  upon 
several  grounds.  It  will  not  be  necessary  to  set  them 
out  in  detail,  as  they  are  all  involved  in  the  points 
made  by  counsel  in  their  argument,  and  will  be  noticed 
in  the  consideration  of  the  case. 
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It  is  claimed  by  counsel  for  the  appellant  that  the 
verdict  of  the  jury  is  contrary  to  the  evidence,  and 
that  a  new  trial  should  have  been  ordered  on  that 
ground.  It  is  suflBcient  to  say  of  this  objection  to  the 
judgment  that  a  careful  examination  of  the  evidence 
has  led  us  to  the  conclusion  that  the  judgment  should 
not  be  revei*sed  upon  this  ground.  It  is  apparent 
from  the  line  of  argument  of  the  appellant's  counsel 
that  the  cause  was  resisted  in  the  court  43elow,  and  is 
presented  to  this  court,  at  a  cost  probably  equal  to  the 
amount  involved  in  the  case,  on  the  ground  that  the 
plaintiff's  claim  is  a  mere  sham  and  pretense,  and 
without  merit.  That  is  a  feature  of  the  case  which  we 
are  precluded  from  determining,  because  there  is  a  fair 
conflict  in  the  evidence  on  every  disputed  question  of 
fact  in  the  case. 

II.  We  cpme  now  to  certain  questions  which  arise 
on  the  face  of  the  policy,  and  the  application  for  insur- 
ance upon  which  the  policy  was  issued. 
^'  taM?2SS>:  These  instruments  are  so  voluminous  that 
iSillion?""  it  is  impracticable  to  set  them  out  at 
length  in -an  opinion.  It  is  provided  in 
the  application  that  the  * 'insurance  shall  not  cover  dis- 
appearances, nor  injuries  of  which  there  is  no  visible, 
external  mark  upon  the  body  of  the  insured,"  It  is 
conceded  that  there  is  no  evidence  that  there  was  any 
visible  mark  upon  the  body  of  the  plaintiflE  at  the  very 
time  of  the  injury.  It  was  a  strain,  and  the  immediate 
effects  of  the  injury  would  not  probably  be  apparent  or 
visible  immediately.  The  court  instructed  the  jury 
that  it  would  be  suflBcient  for  the  plaintiff  to  show  that 
the  injury  was  visible  soon  after  the  accident,  and  as 
a  consequence  of  the  injury.  It  is  contended  that  this 
is  an  erroneous  construction  of  the  contract  of  insur- 
ance, and  that  there  was  in  fact  no  evidence  that  there 
was  any  visible  mark  indicating  an  injury  at  any  time. 
We  think  there  was  evidence  from  which  the  jury 
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could  fairly  find  that  the  effects  of  t 
visible  within  a  few  days  after  the  acci< 
nothing  in  the  clause  of  the  contraci 
which  requires  that  the  effects  of  the  a 
visible  immediately.  Such  a  construct] 
tract  would  defeat  all  claims  for  inter] 
apparent  to  the  eye  at  once,  and  woulc 
policy  in  many  cases  the  means  of  def  ea 
for  indemnity.  The  contract  does  n 
that  there  must  be  bruises,  contusions 
on  the  body,  or  broken  limbs.  Se< 
Association  v.  Barry,  131  U.  S.  100,  9 
755.  In  our  opinion,  the  instruction 
was  correct. 

^  III.  Another  objection'  arising  on 
contract  is  raised  upon  the  following 

policy  provides  that,  wher( 
«.  — :  — :  — .  injury  creates    disability, 

shall  pay  to  the  plaintiff  *^ 
dollars  per  week,  not  exceeding  thii 
weeks,  for  the  immediate,  continuous,  a 
such  business  time  as  may  result  from 
The  court  instructed  the  jury  upon  this 
case  as  follows: 

"If  you  believe  from  the  evidence 
received  an  injury  as  claimed  by  his  pel 
such  injury  wholly  disabled  him,  and 
from  following  his  occupation  and 
duties,  and  resulted  in  the  total  loss  < 
time,  the  defendant  will  be  liable  to  th( 
weekly  indemnity  for  the  period  he  was 
abled:  provided,  you  further  find  fron 
that  the  plaintiff  promptly  notified  th( 
his  injury,  and  in  all  other  respects  perf 
of  the  contract  with  reasonable  diligence 
It  is  claimed  that  this  instructior 
because  by  the  terms  of  the  policy  the  p] 
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entitled  to  any  payment  whatever,  unless  his  disability 
was  such  that  he  was  unable  to  do  any  kind  of 
business.  We  do  not  think  that  the  clause  of  the 
policy  above  set  out  is  so  broad  in  its  meaning  as  to 
defeat  a  recovery  if  plaintiflE  was  able  to  do  any  kind  of 
business.  The  whole  policy  must  be  examined  to 
determine  this  question.  The  plaintiflE  was  insured  as 
a  railroad  employee  engaged  in  the  hazardous  business 
of  operating  railroad  trains.  The  premium  for  the 
insurance  was  paid  by  an  order  on  the  railroad  com- 
pany. It  is  recited  in  the  policy  that  the  insured  ''is 
by  occupation  local  fireman  under  classification  engin- 
eers.'^  The  reference  to  ''the  loss  of  such  business 
time"  has  plain  reference  to  the  occupation  of  the 
insured,  and  the  loss  of  time  in  such  business  means 
the  loss  of  time  in  the  business  of  a  fireman.  It  has  no 
reference  to  the  whole  range  of  business  pursuits.  The 
case  of  Lyon  v.  Bailway  Passengers  Assu/rance  Co., 
46  low^a,  631,  relied  upon  by  the  appellant's  counsel,  is 
not  in  point.  In  that  case  the  obligation  was  to  pay  for 
loss  of  time  while  the  insured  was  ''totally  disabled, 
and  prevented  from  the  transaction  of  all  kinds  of 
business.''  ItwiU  readily  be  seen  that  the  limitation 
in  the  policy  in  the  case  at  bar  is  not  so  comprehensive 
as  in  the  cited  case.  It  is  limited  in  this  case  to  such 
business  as  the  plaintiflE  was  engaged  in  at  the  time  he 
was  injured.  It  is  true  that  in  one  of  the  instructions 
asked  by  the  defendant  the  court  did  charge  the  jury 
that  the  disability  must  be  such  as  to  prevent  the 
plaintiflE  from  all  business  of  every  kind.  This  was  in 
conflict  with  the  instructions  given  by  the  court  on  its 
own  motion.  But  the  conflict  worked  no  predjudice  as 
the  instruction  asked  was  more  favorable  to  the  defend- 
ant than  the  case  demanded,  and  the  jury  evidently 
followed  the  rule  announced  in  the  instructions  limiting 
the  policy  to  the  loss  of  time  in  the  business  or  occu- 
pation of  the  plaintiflE. 
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IV.  Another  question  presented    upon 
stniction  of  the  written  contract  is  the  claii 
appellant  that  the  plaintiflE  was  1: 
'  ZI;  j^fg      the  contract  to    give    notice  Ai 

'   of  loas: 

notice  to         proofs  of  loss  to  the  defendani 

agent.  '- 

Francisco.  The  basis  for  this 
found  in  the  application  for  insurance,  and  ii 
lows:  ''Any  claim  made  under  thia  policy  is 
at  the  company's  office  in  San  Francisco,  Ca 
the  option  of  the  company)  at  the  general  agenc] 
which  the  policy  is  issued. '^  This  is  not  a  req 
that  the  notice  and  proofs  of  loss  shall  be  ma 
company's  office  at  San  Francisco.  The  plaint 
acted  this  part  of  the  business  with  one  Hei 
general  agent  of  the  defendant  at  the  city  of 
The  record  contains  letters  written  by  Herric 
plaintiff  in  which  he  designates  himself  as 
agent  of  the  defendant,  and  there  is  nothin 
whole  record  from  which  it  can  be  implied  th 
necessary  to  give  notice  or  proofs  of  loss  at  a 
place.  On  the  contrary,  the  plaintiff  made  i 
Chicago  at  Herrick's  request,  and  by  Herric 
curement  the  plaintiff  was  examined  by  two  e 
one  of  whom  testified  as  a  witness  that  he 
defendant's  surgeon  for  the  state  of  Illinois,  i 
he  made  the  examination  of  the  plaintiff  in  tha 
ity.  In  view  of  these  facts,  it  should  be  conc( 
the  plaintiff  applied  at  the  proper  place  for  an 
ment  of  his  claim,  and  there  was  no  error 
instructions  to  the  jury  on  this  question,  nor  i 
ting  in  evidence  the  correspondence  between 
and  the  company's  office  at  Chicago. 

V.  There  are  other  questions  of  minor  imp 
They  relate  to  alleged  errors  in  the  rulings  oft 
4.  practick  in      ou  objectious  made  to  the  introdu 

supreme 

court:  con-      cvidencc.     Ouc  of  these  is  that  tl 

sideratlon  of 

jjjgjj;  tiff  was  permitted,  in  his  examinal 
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witness  in  rebuttal,  to  state  a  conversation  had  with 
an  attorney  in  Chicago  to  whom  he  was  taken  by  the 
defendant's  agents,  in  which  the  attorney  called  the 
plaintiflE  a  liar,  and  stated  that  lawyers  in  the  west 
did  not  have  any  sense,  and  that  he  would  bulldoze 
the  plaintiff  out  of  his  claim.  It  is  claimed  that  this 
evidence  should  have  been  excluded.  The  plaintiff 
filed  an  additional  abstract,  in  which  it  is  shown  that 
the  defendant  moved  to  exclude  the  evidence,  and  the^ 
motion  was  sustained.  This  abstract  is  not  denied.  It 
therefore  appears  that  this  evidence  was,  by  order  of 
the  court,  withdrawn  from  the  consideration  of  the 
jury.  We  do  not  determine  whether  the  evidence  was 
material. 

V.  Another  objection  is  made  to  the  refusal  to  per- 
mit a  witness  to  answer  a  question  propounded  by  the 
defendant's  counsel.  The '  record  shows  that  the  wit- 
ness was  afterwards  permitted  to  answer  the  identical 
question  without  objection.  The  foregoing  discussiou 
disposes  of.  eveiy  material  question  in  the  case,  and 
leads  us  to  the  conclusion  that  the  judgment  of  the  dis- 
trict court  should  be  affirmed. 


E.  S.  WiSHARD,  Appellee,  v.  H.  W.  McNeill,  Appellant. 

1.  Sales:  contract  op  agent:  liability  op  principal.  The  defend- 
ant having  written  a  scale  company  for  terms  for  the  erection  of  a 
track  scale  of  a  size  indicated,  and  requested  that  quotations  be  sent 
to  one  ''H.,  manager,  Seymour,  Iowa;"  the  scale  company  sent  its 
representative  to  Seymour,  where  a  contract  was  obtained  for  the 
sale  and  delivery  of  a  scale  of  the  kind  above  indicated,  and  at  a  price 
named,  and  signed  by  H.,  as  manager.  When  the  scale  was  deliv- 
ered, there  was  endorsed  upon  said  contract  the  following:  ''Received 
♦  ♦  ♦  the  track  scale,  No.  1236,  in  good  order,  as  per  within  con- 
tract, F.  A.  H.,  manager  for  Seymour  Coal  Co."  The  evidence 
showed  that  the  Seymour  Coal  Co.  was  merely  the  name  given  to  an 
enterprise  conducted  solely  by  the  defendant.  Held,  that  the  defend- 
ant was  liable  for  the  price  pf  the  scale  as  provided  in  said  contract 
with  H. 
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2.  :  ;  .    The  defendant  having  r 

company  to  H.  as  manager  of  his  business,  held,  t 
was  warranted  in  arranging  the  details  of  the  contn 

3.  :  mortgage:  estoppel.   After  the  sale  of  the 

the  Seymour  Coal  Company,  a  corporation,  was  orga 
promotion  of  the  defendant,  and  the  scale  compan; 
corporation  a  mortgage  upon  the  scale  as  security 
price .  The  scale,  however,  had  previously  been  sol< 
and  the  scale  company  took  nothing  by  its  mortgage 
company  was  not  estopped  by  the  acceptance  of  su< 
making  any  claim  against  the  defendant  for  the  pure 

4.  :  DECLARATIONS  OF  AGENT:  COMPETENOT.   ' 

the  representative  of  the  scale  company  as  to  convi 
at  the  time  the  contract  was  made,  held,  admissib) 
fact  that  H.  was  a  witness  for  the  defendant,  and  t 
details  of  the  transaction,  and  that  nothing  was  sai< 
the  defendant  was  liable  for  the  scale. 

5.  :  admissions:  evidence.    Proof  that  the    d 

with  the  plaintiff  that  if  he  would  foreclose  the  above 
scale,  sell  it  for  what  it  would  bring,  and  credit  the 
upon  the  contract,  he  would  pay  the  balance,  held,- 
as  an  admission  of  liability  on  the  part  of  the  defen< 
tradicting  his  testimony  upon  that  question. 

Appeal  from  Polk  District  Court. — Hon. 
Bishop,  Judge. 

Monday,  May  23, 1892. 

This  is  an  action  at  law,  by  which 
seeks  to  recover  the  purchase  price  of  a  i 
scale,  which  it  is  alleged  the  defendant  pur 
Union  Scale  Company.  It  is  claimed  by 
that  the  Union  Scale  Company  assigned 
action  to  the  plaintiff.  There  was  a  trial 
without  a  jury,  and  a  judgment  was  renc 
plaintiff.    Defendant  appeals. — Affirmed. 

Phillips  (&  Bay  J  for  appellant. 

Wishard  <&  Sherman^  for  appellee. 
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le  plaintifiE,  as  his  cause  of 
ant,  relies  upon  two  written 
these  words: 

Fuel  Company.     President's 

J.   K.    Graves,    Presideut; 

dent;  W.  T.  Phillips,  Secre- 

^'OSKALOOSA,  3-3-85. 
15  MoineSy  Iowa. 
;  a  fifty-two  foot  track  scale, 
il,  this  month,  at  Seymour, 
Lwest  branch  of  the  C,  R.  I. 
I  will  want  ninety  days, 
ress,  with  quotations: 
r,  Seymour,  Iowa. 
'^Ees'y.  Yours, 

H.  W.  McNeill.^' 
3: 

jale,  fifty-two  feet.  P.  0., 
>f  Wayne,  Iowa.  Union  Scale 
>.  Please  send  me  from  Des 
jy-two  feet,  E.  E.  T.  scale 
Bymour  Coal  Company  to  dig 
•,  Wayne  county,  Iowa,  via 

which  we  agree  to  pay  six 
hilars,  as  follows:  Within 
I  completed,  payable  at  Des 
I;  and  it  is  hereby  agreed  by 
[Jnion  Scale  Company  do  not 
scale  until  it  is  fully  paid  for, 
dersigned  in  the  performance 
lis  agreement  the  said  Union 
tre  the  amount  agreed  to  be 
3  and  payable,  and  they  or 

process  of  law,  take  posses- 
scale,  and  collect  reasonable 

expenses.    It  is  also  agreed 
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that  the  undersigned  may  retain  possession  o 
the  said  scales  until  he  shall  make  default  in 
of  this  agreement.     Union  Scale  Company 
have  scales  completed  by  April  1,  1885. 

**F.  A.  Hill,  Man 

**  [Indorsed:] 

^'Received March  27,  ^85,  the  track  scale  l 
in  good  order,  as  per  within  contract. 

^'F.  A.  Hill, 
^'Manager  of  Seymour  Coi 

It  appears  that  upon  the  receipt  of  the  leti 
by  the  defendant,  the  president  of  the  scale 
went  to  Seymour  and  made  the 
'•  grlSTof^ay^nt:  Signed  by  F.  A.  Hill,  Mana^ 
pSSS^.  question  to  be  determined  on 
was  whether  McNeill  was  persom 
upon  the  contract.  The  cause  has  once  befor 
this  court  upon  an  appeal  by  the  defendant. 
40.  The  appeal  was  from  an  order  opening  up 
and  awarding  a  new  trial  to  the  defendant 
claimed  by  the  appellant  in  that  case  that  the 
ings  above  set  out  constituted  a  contract  in 
which  could  not  be  disputed  by  parol  evidence 
ing  to  show  fraud  or  mistake.  This  court 
opinion  in  that  case,  used  the  following  lai 
determining  that  question:  '*The  first  writ 
not  constitute  an  agreement,  but  is  a  state: 
most,  of  what  the  defendant  wants,  and  a  re 
terms  to  be  sent  to  a  person  designated  as  'n 
It  does  not  say  that  such  person  is  manage 
defendant's  business,  although  such  an  inferer 
be  warranted,  in  the  absence  of  notice  to  the  < 
The  second  of  the  two  instruments  relied  upc 
plaintiff  is  an  order  for  scales,  on  terms  there 
nated.  It  does  not  name  the  defendant  in  any 
and  is  signed  'F.  A.  Hill,  Manager.'  Th( 
indorsed  on  the  order  shows  that  the  scales  we 
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11,  'manager  for  Seymour  Coal  Company,'  If 
ut  Hill  is  shown  to  have  received  the  scales, 
t)e  the  coal  company.     It  is  alleged  by  the 

that  Hill  was  not  his  agent,  and  was  not 
i  to  contract  for  him  in  the  purchase  of  the 
i  that  the  scale  company  knew  that  fact.  The 
igs  together  do  not  show  anything  to  the  con- 
i,  if  the  scale  company  filled  the  order  with 
3  that  Hill  was  not  acting  for  the  defendant 
;  it,  the  first  writing  would  not  estop  him  from 
hat  fact.  We  think  the  petition  for  a  new 
^ed  a  meritorious  defense  to  the  action,  and 
)uld  not  have  been  stricken  from  the  files." 
,  now  that  the  question  is  fairly  presented, 
3  light  of  the  evidence  introduced  upon  the 
when  the  president  of  the  scale  company 
3ymour  and  took  the  order  for  this  scale,  he 
nted  in  believing  and  acting  on  the  belief  that 
aling  with  an  authorized  agent  of  the  defend- 
aking  the  sale.  It  is  trile  that  the  name 
:  Coal  Co."  is  used  in  the  order,  and  in  the 
nt  the  signature  is  ^'F.  A.  Hill,  Manager  for 
Doal  Co."  But  there  is  evidence  to  the  effect 
Seymour  Coal  Co."  was  the  mere  name  of  an 
which  was  carried  on  by  the  defendant.  At 
court  was  warranted  in  finding  that,  at  the 
papers  were  executed  and  the  scale  deliv- 
)ut  in  place,  the  defendant  was  the  promoter 
arty  in  interest  in  carrying  on  the  ^*  Seymour 

It  appears  that  the  said  company  was  then 
)artnership  nor  a  coporation.  We  need  not 
i  evidence  in  detail. 

is  claimed  that  if  it  be  found  that  Hill  was  man- 
he  defendant,  he  exceeded  his  authority  and 
the  contract  he  made  is  void  because  Hill 
~*  exceeded  his  authority  as  agent  in  con- 
tat  the  Seymour  Coal  Company  would  dig  the 
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pit  for  the  scale.  It  is  claimed  that  the  letter  ( 
defendant  required  that  scale  to  bb built  complete, 
excavation  of  the  pit  was  the  mere  removal  of  the 
450  that  the  scale  could  be  properly  built.  It 
would  be  within  the  scope  of  the  powers  of  a  ma 
of  the  business  to  determine  the  incidents  or  det 
the  contract.  The  same  may  be  said  of  the  clair 
Hill  had  no  power  to  purchase  a  scale  and  sti] 
that  the  vendor  should  retain  the  title  to  the  scale 
paid  for*  When  the  defendant  put  Hill  in  cha 
the  enterprise  and  referred  the  scale  company  t 
as  manager,  and  the  president  of  the  scale  compa 
response  to  the  letter,  went  to  Seymour  and  foun 
in  charge  of  the  work,  he  was  warranted  in  contri 
with  Hill  for  a  scale  on  '^ninety  days,"  and  to  ma] 
passing  of  the  title  dependent  upon  the  payments 
purchase  price.  There  is  nothing  in  McNeill's  lei 
the  scale  company  which  precludes  such  a  stipu 
as  this. 

III.  We  have  said  that  the  ^* Seymour  Coal 
at  the  time  the  scale  was  contracted  for,  was  nei 

partnership    nor  a  corporation.     II 
gap:  estop-     Organized  as  a  corporation  m  June, 

After  the  company  was  incorporate 
scale  company  took  a  chattel  mortgage  upon  the 
for  the  purchase  money.  This  mortgage  was 
lien  on  the  scale.  It  was  sold  to  one  Thatcher  1 
the  company  was  incorporated,  and  he  recoven 
property  by  an  action  which  was  appealed  to  this  ( 
See  Thatcher  v.  Scale  Co.j  74  Iowa,  117.  It  is  ch 
that  the  plaintiflE,  by  taking  the  chattel  mortgage,  i 
nized the*' 'Seymour  Coal  Co."  as  the  purchaser,  \ 
thereby  estopped  from  making  any  claim  again 
defendant  for  the  purchase  price  of  the  seal 
appears  to  us  that  the  act  of  taking  the  mortgage 
the  essential  elements  of  an  estoppel.  Perhaps  as  c 
statement  of  what  is  an  estoppel  by  acts  and  declan 
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L  Bouvier's  Law  Dictionary,  541. 
•ach  as  arises  from  the  acts  and 
)n  by  which  he  designedly  induces 
position  injuriously  to  himself.^' 
the  district  court  was  warranted 
finding  that  the  defendant  was 
,  and  the  evidence  shows  that  he 
and  promoted  the  organization  of 
b  before  that  the  ^*  Seymour  Coal 
le  of  the  scale  to  Thatcher.  The 
lothing  by  its  mortgage,  and  the 
3r  his  position  injuriously  to  him- 
aortgage.  He  does  not  show  that 
by  he  held  as  a  protection  to  him- 
,  or  in  any  other  manner  changed 
itions  to  any  one  connected  with 

president  of  the  scale  company, 
ilf  of  the  plaintiff.  He  testified 
went  to  Sejrmour  and  made  the 
with  Hill.  He  was  permitted  to 
er  the  objection  of  the  defendant, 
Seymour  he  inquired  of  the  land- 
lich  he  stopped  ''for  the  manager 
there, — the  coal  company, '' — and 
old  him  that  the  manager  j^as 
,  and  could  be  seen  in  the  morn- 
rejudice  to  the  defendant  in  per- 
)  so  testify.  It  did  not  tend  to 
he  manager  for  McNeill.  It  was 
scribing  the  person  for  whom  the 

ed  that  the  witness  was  permitted 
tion  with  Hill  when  the  contract 
''ersation  was  competent  as  show- 
3  sold  the  scale  in  good  faith, 
I  manager  for  McNeill.    It  is  true 
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that  the  statements  of  Hill  could  not  berece 
of  his  agency.  But  the  deposition  of  Hi 
duced  in  evidence  in  which  he  gave  his  ac 
interview  with  Englen,  the  president  of  th 
pany.  He  denied  that  he  had  authority  to 
in  the  purchase  of  any  scale,  and  nothii 
between  him  and  Englen  that  could  have  1( 
believe  that  McNeill  was  responsible  for  tl 
view  of  the  fact  that  the  testimony  of  Engle 
contradictory  to  that  of  Hill,  we  think 
erroneous  to  admit  it.  It  is  true  it  was  o 
the  deposition  of  Hill  was  read  to  th 
as  the  deposition  was  on  file,  and  afterward 
in  evidence,  it  became  merely  a  question  oi 
which  the  evidence  was  introduced,  and  i 
son  was  not  prejudicial  to  the  defendant. 

V.  The  plaintiff  was  examined  as  a 

testified  that  it  was  agreed  between   himfi 

defendant  that  the  plaintiflE 

'  5^:  evi-""     close  the    mortgage    on    the 

it    for   what  it    would    brinj 

on  the   contract,  and  that  the  defendant 

the  balance.     This  evidence  was   objected 

ground  that  the  action  is  not  based  upo 

,  agreement,  and  as  being  entirely  imma 

true  the  action  was  not  based  upon  such  e 

was  detailed  by  the  witness.    But  the  e 

clearly  competent  as  contradicting  the  testi 

defendant  as  to  his  liability,  and  as  an  adi 

he  was  liable  for  the  purchase  price  of  the  i 

We  have  disposed  of  all  the  questions 
which  appeaft*  to  us  to  demand  considerate 
conclusion  is  that  the  judgment  of  the  c 
should  be  affirmed. 

Vol.  85—31 
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Appellee,  v.  L.  M.  Lyons,  Appellant. 

^ER      ASKING      AFFIRIfATIVE     EQUITABLE     REUEF: 

Where  in  an  action  to  recover  specific  personal 
to  be  wrongfully  held  by  the  defendant  nnder  a 
rhioh  had  been  satisfied,  the  defendant  answered 
leld  said  chattel  mortgage,  together  with  a  mort- 
I  in  the  form  of  a  deed,  as  security  for  an  indebted- 
on  account  of  the  plaintiff,  and  asked  that  the 
lintiff  be  made  a  party,  and  that  he  have  a  fore- 
tgages,  held,  that  the  action  of  the  court  in  refus- 
id  cause  to  the  equity  side  of  the  docket,  and  in 
>f  said  answer  asking  a  foreclosure  of  said  mort- 
luitable  relief,  was  proper. 

V  Deed  Absolute  as  Security:  evidenc?e. 
L  whether  a  deed,  absolute  in  form,  was  intended  as 
isue,  testimony  of  the  grantor  as  to  the  conditions 
(conveyance  was  made,  and  alleged  to  have  been 
on  prior  to  its  execution,  is  competent. 

%rroll   District    Court. — ^Hon.    J.     P. 
Conner,  Judge. 

[ONDAY,  May  23,  1892. 

1890,  the  plaintiflE  filed  her  petition 
9  was  the  absolute  and  unqualified 
se,  of  certain  specific  personal  property 
I  value  of  six  hundred  and  fourteen 
defendant  wrongfully  detained  posses- 
3rty  from  her;  and  that  the  alleged 
a  was  by  virtue  of  a  pretended  chattel 
dad  been  fully  paid  by  the  plaintiff, 
answered  admitting  possession,  and 
lereto  by  virtue  of  a  chattel  mortgage 
plaintiff  and  her  husband  to  0.  A. 
re  a  note  executed  by  them  for  five 
lety-eight  dollars,  due  May  20,  1890. 
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The  defendant  alleged  that  at  the  s 

further  securing  said  note  the  plaint 

executed  a  mortgage  upon  certain  re 

that  on  July  19,  1889,  the  plaintiff 

executed  to  Kentner  a  mortgage  \ 

absolute,  as  a  conveyance  of  the  sa 

their  three  promissory  notes  then  j 

money,   one  being  for    five    hundi 

dollars,  one  for  one  hundred  and  foi 

eighty-eight  cents,  and  one  for  one  ] 

dollars    and    twenty-five  cents;    th 

plaintiff  and  her  husband   became 

defendant  in  the  sum  of  one  hundn 

dollars,    which    was    unsecured.     T 

about  to  sell  the  chattel  property  en 

mortgage  mentioned,  and  thereupor 

her  husband  agreed  with  the  def enda 

advance  the  money  to  take  up  sai 

have  the  same  transferred  to  him,  tl: 

the  property  as  security  therefor, 

•  amount  due  him,  in  pursuance  of  w 

purchased    said  notes,   and  becam< 

owner  thereof.     That  Kentner  declii 

land  embraced  in  the  absolute  deed  v 

as  a  mortgage,  unless  the  plaintiff 

would  consent  thereto;  whereupon 

instrument  in  writing  releasing  Ken1 

by  reason  of  such  transfer,  upon  re 

conveyed  the  land^  and  assigned  th< 

gage  aforesaid  to  the  defendant.     I 

purchased  said  notes  and  mortgages 

the  plaintiff  and  her  husband,  and 

condition  that  he  should  hold  the  pr 

for  the  payment  of  said  debts,  and 

him;  that  said  mortgages  are  in  fu 

each  of  such  notes  remains  wholly  i 

according:  to  the  chattel  mortgage, 
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have  the  same  foreclosed  at  once,  and,  by  reason  of  the 
conduct  of  the  plaintiff  and  her  husband,  has  a  right  to 
have  said  real  estate  mortgage  foreclosed.  He  consents 
to  the  rebate  of  any  interest  which  may  be  proper 
because  of  any  of  the  notes  not  bein^  due.  The 
defendant  set  forth,  as  paragraph  nine  and  one-half, 
his  answer  that  the  matters  in  controversy  could  only 
be  settled  in  a  court  of  equity ;  that,  the  amount  due 
upon  the  chattel  mortgage  being  contested,  the  fore- 
closure thereof  could  only  be  had  in  a  court  of  equity. 
In  paragraph  ten  he  asked  that  the  plaintiff 's  husband,, 
Lyman  Beroud,  be  made  a  plaintiff,  and  that  he  have 
judgment  for  the  amount  due  him,  and  decree  of  fore- 
closure of  the  mortgages  aforesaid.  The  plaintiff 
replied,  admitting  the  execution  of  the  notes  and 
.  mortgages  to  Kentner  as  stated,  and  alleging  that  she 
conveyed  said  land  by  warranty  deed  to  Kentner,  in 
consideration  of  his  agreement  to  cancel  and  satisfy 
said  chattel  mortgage  and  the  note  secured  thereby; 
that  the  defendant,  with  full  knowledge  of  the  facts, 
took  an  assignment  of  the  same,  but  without  considera- 
tion, and  with  intent  to  defraud  the  plaintiff;  that  the 
writing  signed  by  her  and  her  husband,  consenting 
that  Kentner  might  transfer  the  lands  described  in  the 
warranty  deed  without  any  liability  to  the  plaintiff  and 
her  husband  therefor,  was  procured  by  fraud,  duress, 
and  false  representations.  The  defendant,  for  amend- 
ment to  his  answer,  alleged  that  the  First  National 
Bank  of  Carroll,  Iowa,  purchased  the  chattel  mortgage 
and  note  secured  thereby,  for  value,  before  due,  and 
without  notice  of  any  agreement  other  than  shown  by 
the  papers  themselves;  that  afterwards  he  purchased 
said  note  and  mortgage  from  the  bank,  for  value, 
without  notice  of  any  claim  that  the  same  was  paid, 
and  before  the  same  was  due,  and  at  the  same  time 
purchased  the  other  notes  mentioned  in  the  answer. 
The   plaintiff    replied    that   Kentner   was   president, 
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Wattles  vice-president,  and  the  defendant  i 
directors,  of  said  bank,  and  that  the  note 
been  transferred  by  the  bank,  but  is  held  bj 
officers,  the  defendant.  Upon  these  issuei 
was  tried  to  a  jury,  and  a  verdict  and  judgm 
plaintiff.    The  defendant  appeals. — Affirmed 

M.  W.  Beach  and  Cole,  McVey  dt  Ch 
appellant. 

jP.  M.  Powers,  for  appellee. 

Given,  J. — I.  Upon  filing  his  answer  t 
ant  moved  the  court  to  transfer  the  case  to 
docket,  which  motion  was  overruled.  Th 
moved  to  strike  certain  paragraphs  of  the  ans 
motion  was  sustained  as  to  said  paragraphs 
one-half  and  ten.  The  appellant  complaini 
rulings,  and,  as  they  involve  the  same  quei 
are  considered  together.  If  the  case  were 
ble  both  rulings  were  wrong;  but  if  not  ti 
both  were  correct.  This  is  an  action  t 
specific  personal  property,  brought  under  se< 
of  the  Code.  Section  3226  provides  that  '' 
shall  be  by  ordinary  proceedings,  but  then 
no  joinder  of  any  cause  of  action  not  of  the  g 
nor  shall  there  be  allowed  any  counterclai 
controlling  issue  was  whether  the  plaintiff  was 
the  immediate  possession  of  the  property  i 
of  bringing  her  action.  Sl^e  admits  the  ex< 
the  chattel  mortgage  under  which  the  defen 
the  property,  but  alleges  that  it  was  fully  pai 
isfied  by  the  execution  of  the  warranty  deed 
the  defendant  purchased  said  mortgage  and 
full  knowledge  thereof.  The  issues  involved 
were  whether  said  warranty  deed  was  execute 
faction  of  this  chattel  mortgage,  and,  if  so 
the  plaintiff  purchased  the  note  and  mort 
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A  fact.  There  was  no  equitable  issue 
J  the  defendant  entitled  to  have  fore- 
►rtgages  in  this  action.  If  the  written 
ted  by  the  plaintiff  and  her  husband 
by  fraud  and  false  representation,  and 
iment,  it  was  an  acknowledgment  on 
)laintiff  that  the  warranty  deed  was 
e,  and  a  consent  that  Kentner  might 
.  It  is  contended  that  these  issues 
t  of  the  defendant  to  foreclose  the 
e  amount  due  thereon,  and  hence  that 
I  transfer  of  the  proceeding  to  fore- 
ct  court,  as  provided  in  section  3317 

was  therefore  cognizable  in  equity, 
the  bringing  of  this  action  had  the 
rring  the  proceeding  of  foreclosure 
rt.  It  is  plain  that  under  said  sections 
)  controlling  question  to  be  determined 

right  to  possession,  and  that  the 
;led  to  no  relief  in  such  an  action 
for  the  return  of  the  property 
his  right  therein  where  it  has  been 
from  him  by  the  writ.  There  was  no 
^s  of  the  court  upon  these  motions, 
ial  the  plaintiff  testified  in  substance  as 
1;  the  time  of  executing  the  warranty 
f  he  agreed  in  consideration  therefor 
•al  claims,  including  the  one  against 
operty  in  question,  all  of  which 
r  seventeen  hundred  dollars;  that  if 
her  husband  would  repay  that  sum  to 
irst  of  January  following,  he  would 
tk  to  them,  and  that  if  they  did  not  so 
he  would  give  up  all  of   said  mort- 

the  land;  and  that  they  had  not 
ce.  The  appellant  moved  to  strike 
Qd  complained  of  the  overruling  of 
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his  motion,  contending  that  there 
the  question  whether  or  not  the  d 
and  that,  if  there  was  such  an  is; 
ment  made  prior  to  the  execution  o: 
petent.  We  do  not  understand  t] 
either  in  pleading  or  in  evidence,  i 
a  mortgage.  Her  claim  is  that  it 
sideration  of  Kentner's  agreemen 
eel  this  chattel  mortgage  claim  i 
mentioned,  and  that  Kentner  a^ 
reconvey  to  them  upon  their  payir 
of  these  claims  by  the  first  of  Jan 
The  appellant's  claim  is  tha 
absolute,  but  conditional ;  hence  t 
to  whether  the  deed 

*  by  deed  abso-    dltioual.       It  is   COUCC 
late  as  seoor-  .  ■, 

ity:  evi-         cumstauccs  may  be  p 

deuce* 

deed  absolute  in  form 
mortgage,  but  it  is  contended  ttet 
mony  as  to  the  agreements  was  no 
and  circumstances.  Certainly  the 
agreement  is  a  fact  and  a  circum 
execution  of  the  deed  from  which 
gathered  with  greater  certainty  wl 
not  expressed  their  purpose  in  tl 
ment.  We  think  the  admission  c 
within  the  rule  laid  down  in  the  se 
The  warranty  deed  was  execute 
mony  was  admitted,  over  the  app( 
to  conversations  and  negotiations 
and  the  appellee  on  the  day  precec 
the  terms  and  conditions  upon  wl 
was  to  be  made.  The  appellani 
evidence  was  inadmissible,  because 
ultimately  reduced  their  agree 
Whether  we  view  this  evidence  i 
facts  and  circumstances  from  wl 
deed  was  but  a  mortgage,  or  as 
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onvey,  it  was  alike 
3  cases  recognizing 
istances  that  would 
been  given  only  as  a 
ience  tended  to  show 
as  admissible.  It  is 
mded  to  establish  an 
,  it  was  admissible, 
tend  to  vary  or  con- 
h  other  and  separate 
aade  by  the  parties, 
other  rulings  of  the 
y  way  of  cross-exam- 
)  several  assignments 
'S  in  rulings  of  the 

plaintiff's  testimony 
ct,  relying  upon  the 
1.  noticed.  He  com- 
)  motion.  For  the 
view  we  take  of  the 
pellee,  we  think  the 

\  of  certain  instruc- 
the  grounds  urged 
dered.  The  instruc- 
ew  of  the  case  indi- 
evidence  and  on  the 
3ns  stated  in  consid- 
9  instructions  to  be 

at  the  verdict  is  con- 
ient  to  say  that  while 
►ellant's  claims,  those 
•t  as  that,  under  the 
)d  in  sajdng  that  the 
3.     The  judgment  of 
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F.  F.  QiiBiSEB,  Appellan 

Af 

1.  Appeal  From  Part  of  D 
may  be  taken  from  a  specific 
triable  de  novo  in  the  supreme 

2.  Oonveyance  by  Deed  A' 

grantee:  redemption:  rs( 
grantee  of  lands,  under  a  coi 
into  possession,  find,  with  the 
made  valuable  improvements 
the  grantor  to  redeem  said 
grantee  was  entitled  to  reoovt 
the  actual  value  of  said  impro 
to  indicate  that  the  grantee  ii 


:    TIME  for  REDEMPTIOl 

case  within  which  tftie  grantc 
court  is  not  unreasonable. 


Appeal  from   Crawford 

CONNI 

Monday, 

Shaw  (&  Kuehnle,  for 

Charles  Mackenzie  an 

KiNNE,  J. — In  Septe 
the  owner  of  a  certain  tra 
purchase,  on  which  a  pj 
and  his  wife  assigned  th 
John  McGregor,  who  the 
upon  the  contract,  and  to 
own  name.  The  plaintiff 
twenty  acres  of  land  ad, 
tioned.  This  one  hundi 
incumbered  by  mortgage 
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wrife,  for  the  nominal  consideration 
aimed  this  land  to  the  defendant, 
loved  from  the  premises  last  above 
lefendant,  John  McGregor,  entered 
hem,  and  has  ever  since  retained 
le  plaintiflE  claims  that  the  assign- 
t,  and  the  execution  of  the  quit- 
endant,  were  made  for  the  purpose 
tedness  of  the  plaintiff,  which  said 
me  responsible  for,  as  »well  as  for 
ere  to  be  advanced  by  the  defend- 
b  first  admitted  that  the  contract 
J  for  the  purpose  of  security  only, 
ed  absolute  title  to  the  land.  The 
eem  the  land,  compel  a  reconvey- 

accounting  of  rents  and  profits 
Qdant.  The  defendant  asks  com- 
ements  made  on  the  land,  alleges 

in  good  faith,  supposing  he  was 
rt  below  found  the  defendant  held 
allowed  him  the  amount  the  plain- 
>r  taxes  paid,  and  the  actual  value 
de,  with  interest  thereon ;  charged 
ue  of  the  premises,  with  interest 
an  order  fixing  the  time  within 
should  be  made.  The  plaintiflf 
counting,  as  well  as  from  the  find-< 
le  of  the  improvements,  and  time 

contend  that  the  appeal  should  be 
part  of  the  decree  is  appealed  from, 
se  of  Sherwood  v,  Sherwood,  44 
92,  is  referred  to  in  support  of 
m.  An  examination  of  that  case, 
aow  that  this  question  was  there 
There  is  no  reason  why  one  in 
le  de  novo  in  this  court  may  not 
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appeal  from  ^'a  distinct  and  specified  portion  of  the 
the  judgment. ''  Andrew  v.  Concannon,  76  Iowa,  255. 
The  appeal  in  this  case  is  from  that  part  of  the  decree 
mentioned,  and  is  properly  taken. 

II.  The  question  as  to  the  effect  of  the  contract 
and  deed — ^whether  the  defendant  under  thehi  took  an 
absolute  title,  or  simply  held  them  as  security — is  not 
raised  by  this  appeal. 

III,  We  have  carefully  examined  the  accounting 
made  by  the  district  court,  and  find  it  fully  justified  by 
„  ^  the  evidence.     The  principal  contention 

?me**M8e?^'*^  of  the  appellant  is  that  the  defendant 
wJlKn  E?*"  should  not  be  allowed  the  cost  of  improve- 
redSmStion:  mcuts  put  upou  the  land,  but  only  for  the 
SSprov^'^"^  amount  that  such  improvements  have 
^^^  '  actually  and  really  augmented  the  value 

of  the  property.  Such-  is  undoubtedly  the  rule  as 
applied  to  occupying  claimants.  Parsons  v.  Moses^  16 
Iowa,  440;  Childs  v.  Shower,  18  Iowa,  275;  Welles  v. 
Newsom,  76  Iowa,  85.  But  this  proceeding  is  not 
brought  under  that  law.  That  law  contemplates  an 
action,  as  therein  provided,  for  improvements  by  the 
party  in  possession  of  the  land,  and  who  has  in  a  proper 
action  been  found  not  to  be  the  rightful  owner  of  it. 
Code,  sections  1976-1987.  Hence,  the  rule  as  to  the 
valuation  of  improvements  in  such  cases  has  no  appli- 
cation in  a  case  like  the  one  at  bar. 

This  is  an  action  to  redeem,  not  under  the  statute, 
but  based  upon  the  fact  that  the  transaction  between  the 
parties  amounted  in  law  to  a  mortgage  of  the  real  estate 
in  controversy.  1  Jones  on  Mortgages,  section  342. 
We  know  of  no  fixed  rule  in  such  cases  for  determining 
the  amount  which  must  be  paid  in  redemption,  further 
than  that  the  one  seeking  to  redeem  must  pay  the  obli- 
gation for  which  the  instrument  stands  as  security. 
But  the  facts  in  the  case  at  bar  are  peculiar.  Ordi- 
narily, the  grantee  in  such  a  case  does  not  enter  into 


Digitized  by 


Google 


.  B.,  C.  R.  &  N.  R'Y  Co.     [85  Iowa 

mpancy  of  the  premises  conveyed; 
d  for  some  time  enjoyed  the  rents 

from  the  land.  He  also  paid  the 
incumbrances.     He  built  a  house, 

made  other  improvements;  in  all 
dderable  sum  in  value.     It  appears 

that  all  these,  improvements  were 
atiflE's  kiiowledge  and  consent,  and 
cordance  with  his  expressed  desire. 
)nsented  to  the  improvements,  there 
;he  plaintiff  should  not  be  held  to 
ley  cost,  in  the  absence  of  evidence 
)st  was  so  great  as  to  indicate  that 
ided  thereby  to  prevent  any  redemp- 

i  no  error  in  the  action  of  the  court 
only  six  months  to  the  plaintiff  in 
to  redeem.  So  far  as  it  appears 
the  record,  the  time  allowed  was 
redemption,  not  being  made  under 
governed  by  the  time  therein  fixed, 
id  decree    of   the  district  court  is 


,  Appellee,  v.  Burlington,  Cedae 
ORTHERN  Railway  Company, 
Appellant. 

RDINANCES:  PROOF.  Seotion  492  of  the  Code 
)rdinance8  ''shall,  as  soon  as  may  be  after  their 
in  a  book  kept  for  that  purpose,  |knd  be  authen- 
ire  of  the  presiding  officer  of  the  council  and 

such  "ordinances  shall  take  effect  and  be  in 
I  of  five  days  after  they  have  been  published." 
>r  damages  against  a  railway  company  based 

a  city  ordinance,  that  the  record  provided  by 
as  not  sufficient  proof  of  the  ordinance  relied 
to  by  the  defendant,  but  that  the  burden  was 
)  show  the  publication  of   the    ordinance    as 
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2.  City  Ordinances:  amendmi^it.  Under  section  489  of  the  Code, 
providing  that  ''no  ordinance  or  section  thereof  shall  be  revised  or 
amended,  unless  the  new  ordinance  contain  the  enth*e  ordinance 
or  section  reviewed  or  amended,  and  the  ordinance  or  section  so 
amended  shall  be  repealed, ''  an  amendment  which  adds  nothing  to, 
nor  takes  anything  from,  any  section  of  an  ordinance,  but  contains 
in  full  the  section  as  it  is  designed  to  be  when  amended,  is  a  suffi- 
cient compliance  with  the  statute. 

8.  Bailro€kds:  speed  regulated  bt  oitt  ordikance:  reasonable- 
Nsss.  While  crossing  the  defendant's  rig^t  of  way  in  a  carriage  at 
a  point  about  three-quarters  of  a  mile  north  of  its  station  in  the 
town  of  W.,  the  plaintiff  was  struck  by  an  engine  running  south  at  a 
high  rate  of  speed  towards  the  station,  and  injured.  The  traveled 
portion  of  the  highway  at  such  crossing  was  within  the  corporate 
limits  of  said  town,  and  from  that  point  the  defendant's  road  extended 
southward  parallel  to,  and  within  about  twenty  rods  of,  a  street  of 
the  town  on  the  east.  On  the  west  side  of  its  road  the  land  was 
used  for  agricultural  purposes.  The  evidence  did  not  show  how  far 
south  from  the  crossing  the  defendant's  right  of  way  was  fenced, 
nor  the  amount  of  travel  there  was  upon  the  street  to  the  east  of  it. 
Seldf  that,  under  the  above  circumstances,  an  ordinance  of  said  town 
prohibiting  any  locomotive  attached  to  a  passenger  train,  using  air- 
brakes, from  running  within  the  limits  of  the  corporation  at  a  rate 
of  speed  greater  than  ten  miles  an  hour,  was  not  unreasonable. 

4.  Neffligence :  contributory  neolioenob  of  servant.  At  the 
time  of  the  accident  in  question  the  plaintiff  was  riding  in  a  carriage 
which  she  had  hired,  with  a  driver,  of  a  liveryman,  to  take  her  to 
her  destination.  There  was  a  conflict  in  the  evidence  as  to  whose 
direction  and  control  the  driver  was  under.  Held,  that  the  court 
properly  instructed  the  jury  that,  if  the  driver  was  guilty  of  negli- 
gence which  contributed  to  the  injuries  in  question,^  such  negligence 
would  prevent  a  recovery  by  the  plaintiff  only  in  case  the  driver  was 
under  her  control,  or  in  case  she  had  the  right  to  control  and  direct 
him. 

Appeal  from   Cedar  District  Court. — Hon.  James   D. 
GiFFEN,  Judge. 

Monday  May  23,  1892. 

Action  to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  negligence  on  the  part 
of  the  defendant.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  the  plaintiff.  The  defendant 
appeals. — Beversed. 
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ler  (&  Mo  fit  and  S.  K.  Tracy  ^  for  appellant. 

rdinance  was  not  shown  to  have  been  published 
paper,  nor  in  book  or  pamphlet  form.  The 
liscloses  that  it  was  not  so  printed,  and  was 
B  jury  from  the  original  manuscript,  as  kept  by 
of  the  town.  So  no  presumption  of  publi- 
1  be  indulged,  such  as  would  be  if  it  had  been 
in  a  book  or  pamphlet.  The  ordinance  is 
jeneral  and  permanent  nature,  and  therefore 
tial  to  its  validity  that  it  be  shown  to  have 
ished  in  a  newspaper  or  in  pamphlet  form  in 
e  competent  as  evidence ;  and  it  was  incom- 
Buch  until  one  of  those  facts  was  established, 
ions  661,  669,  672.  Implications  will  not  be 
to  overturn  these  express  provisions,  nor  will 
ons  as  to  performance  of  duty  by  the  officers 
,  obtain  to  override  such  statutes.     By  the 

the  defendant  expressly  denied  that  these 
id  been  legally  adopted,  as  the  law  requires, 
e  statute  expresses  when  the  presumption 
idulged  as  to   a  fact,   we  insist  that  such 

excludes  other  presumptions  of  that  fact, 
the  statute  presumes  a  publication  in  a  news- 
tn  the  fact  of  its  being  printed  in  pamphlet, 
ixistence  of  the  pamphlet  must  be  shown  to 
I  presumption  of  publication,  without  other 

Hence  the  burden  was  on  the  plaintiff  to 
of  these  facts.  The  pivotal  question  in  the 
tiether  the  negligence  of  the  boy  driver,  if 
imputable  to  the  occupants  of  the  buggy, 
he  negligence  of  the  driver  is  imputable  to  the 
epends  on  his  or  her  right  to  direct,  order  or 
3  driver,  or  whether  the  parties  are  engaged 
ion  enterprise;  both  of  which  relations  we 
dsted  under  the  facts  of  this  case.  Nishet  v. 
)  Iowa,  314.     The  plaintiff  under  this  con- 
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tract  of  hiring  was  not  obliged  to  n 
passenger  such  as  exists  where  one  is  set 
a  public  carrier  in  an  omnibus,  had 
driver  under  the  circumstances  at  bar 
ered  as  much  the  servant  of  the  plainti 
driving  for  her  as  if  he  had  been  emp 
do  any  other  kind  of  work  which  she  c 
in.  His  negligence  therefore  in  doini 
imputable  to  the  i '  lintiff ,  and  if  he  ne 
in  front  of  this  approaching  train,  tl 
carelessness  must  be  ascribed  to  her, 
not  recover.  Brickall  v,  N.  Y,  Cent,  d 
24  Northeastern  Rep.  449. 

E.  G.  Cousins  and  Chas.  A.   Clarl 

The  ordinance  in  question  was  read  i 
the  original  ordinance  book  of  West  Li 
492  of  the  Code  provides  that,  ^*It  sh^ 
sufficient  defense  to  show  that  no  such 
made."  The  statute  thus,  in  as  plain 
ble,  makes  the  ordinance  itself  presump 
its  publication,  and  throws  upon  the 
burden  of  showing  no  publication  has 
that  is  relied  upon  to  establish  the  ii 
ordinance.  This  is  in  accordance  with 
of  law  which  obtain  in  the  absence  of  i 
tory  provision.  The  law  requires  od 
published,  and  the  presumption  is  i 
officers  discharge  their  duties.  City  c 
Hyatt  J  1  B.  Mon.  180;  Mussey  v.  Wh 
State  V.  Young y  2  N.  H,  310;  Goff  v. 
312 ;  Inhabitants  v,  Bootj  18  Pickering, 
Young  J  15  N.  H.  493;  Schermerhorn 
N.  Y.  93;  Jackson  v.  Sheffer^  11  Johns< 
well  V.  Root,'  19  John.  343 ;  King  v.  Qi 
Ell.  667;  Freeholders  V.  State,  24New  Je 
Aiken  v.  Iron  Works,  43  Georgia,*  464. 
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decided  the  precise  question  under  consideration,  in  a 
case  where  an  ordinance  was  given  in  evidence  in  a 
criminal  prosecution,  as  found  in  the  ordinance  book 
of  a  town,  without  proof  of  publication.  State  v. 
King  J  37  Iowa,  469.  It  is  true  that  in  that  case  no 
objection  was  made,  when  the  ordinance  was  oflfered, 
to  the  effect  that  publication  was  not  shown.  But  the 
rule  that  objections  not  raised  in  the  court  below  will 
not  be  considered  in  the  supreme  court,  does  not  apply 
in  criminal  cases.  State  v.  Lundermilk,  50  Iowa,  795 ; 
State  V,  Barlow,  50  Iowa,  701 ;  State  v.  Potter,  28  Iowa, 
554.  In  a  subsequent  case  this  court  said:  *^The 
ordinance  being  found  in  the  proper  record  of  the  town 
in  its  form  as  published,  it  was  at  least  prima  fade 
admissible."  Eldora  v.  Burlingamey  62  Iowa,  35. 
That  such  presumption  is  fully  authorized  even  where 
not  required  by  statute  as  in  this  case,  see,  Bank  v. 
Dandridge,  12  Wheaton,  64.  In  a  subsequent  case  this 
court  held  that  a  newspaper,  in  which  it  was  claimed 
that  an  ordinance  had  been  published,  ''will  be  pre- 
sumed to  be  a  newspaper  of  general  circulation  for  the 
reason  that  the  presumption  obtains  that  oflScers  per- 
form the  duties  with  which  they  are  charged."  Incor- 
porated Town  of  Bayard  v.  Baker,  76  Iowa,  220.  It  is 
difficult  to  see  how  the  question  of  the  alleged  negli- 
gence of  the  driver  being  imputable  to  the  plaintiff, 
cuts  much  figure  in  the  case.  The  whole  doctrine  of 
imputable  negligence  rests  upon  the  case  of  Thorogood 
V.  Bryan,  8  C.  B.  114.  That  case  never  obtained  any 
foothold  in  America.  Nearly  all  American  courts  of 
the  last  resort  have  repudiated  this  doctrine  and  refused 
to  follow  it.  Little  v.  Racket,  116  U.  S.  366;  Dean  v. 
Railway  Co,,  129  Pa.  St.  514;  Transfer  Co.  v.  Kelly, ^ 
Ohio,  86;  Mastertonv.  Railway  Co.,84N.  Y.  247;  Dyer  v. 
Railway  Co.,  71  N.  Y.  228;  Beck  v.  Railway^Co.,  13  S.  W, 
Rep.  1055;  Tollman  v  Mankato  (Minn.),  29 N.  Y/.  Rep. 
317;  Bennett  v.  Railway  Co.^  36  New  Jersey  Law,  225; 
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Louisville  v.  Railway  Co.,  9  Bush  (Ky.),  728;  Holzdb  v. 
Railway  Co,y  38  La.  Ann.  185.  Scores  of  other  American 
cases  might  be  cited  in  hostility  to  Thorogood  v.  Bryan, 
but  this  court  itself  has  repudiated  the  doctrine  of  that 
case,  and  has  declared  emphatically,  *^We  think  the 
doctrine  is  contrary  to  soun4  reason  and  well-settled 
legal  principles.^'  Nesbit  v.  Town  of  Garner,  75  Iowa, 
319.  Thorogood  v.  Bryan,  was  not  decided  by  an 
English  court  of  appeals.  Recently,  in  1887,  that  case 
came  before  a  court  of  appeals  for  the  first  time,  and 
the  doctrine  was  then  squarely  overruled  in  England, 
where  it  originated.  The  Bernina,  12  Probate  Div. 
58.  The  cases  above  cited  do  not  hold  or  intimate 
that  there  is  any  difference  between  a  driver  of  a 
public  hack  and  the  driver  of  a  livery  team  which  is 
let  for  hire  precisely  as  the  public  hack  is.  In  prin- 
ciple there  can  be  no  difference.  The  private  carrier  is 
liable  for  want  of  reasonable  skill  and  care.  The 
Margaret,  94  TJ.  S.  497,  and  cases  there  cited.  If  the 
negligence  of  this  private  carrier  combined  with  the 
negligence  of  the,  defendant,  and  produced  the  injury 
complained  of,  either  one  is  liable  to  respond  to  the 
plaintiff  in  damages,  and  neither  can  shield  himself  or 
itself,  because  the  other  might  be  called  upon  to 
respond.  To  maintain  the  contrary  rule  would  be  to 
hold  that  one  or  both  of  two  wrong-doers,  who  had 
inflicted  an  injury  by  their  negligence  upon  an  inno- 
cent party,  and  both  of  whom  were  liable,  might 
escape  by  laying  the  blame  upon  each  other,  leaving 
the  innocent  party  to  fall  between  the  two.  Such  is 
not  the  law.  A  recent  case  decides  this  exact  question. 
Railway  Co.  v.  Steinbrenner,  47  N.  J.  Law,  161.  The 
law  is  also  settled  in  the  English  courts  that  the  hiring  of 
horses,  to  be  driven  by  a  driver  regularly  in  the  employ 
of  the  person  from  whom  the  horses  are  hired,  does  not 
create  the  relation  of  master  and  servant  between  the 
Vol.  85—32 
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driver.  Quarman  v.  Burnett y  6  N.  &  W.  499; 
^  Pointer y  5  B.  &  C.  547;  Jones  v.  Liverpool, 
^0.  And  this  same  rule  is  maintained  as  to 
'  of  a  private  carriage  for  hire  in  Michigan 
leckingy  122  Ind.  39 ;  Totvn  of  Albion  v.  Het- 
id.  545;  Railway  Co.  v.  Spencer,  98  Ind.  186; 
Cnightstown  v.  Musgrove,  116  Ind.  122.  The 
&  that,  **The  only  case  where  the  so-called 
f  identification  or  imputation  can  be  applied, 
[le  passenger  actually  participates  in  the  car- 
t,  as  by  urging  him  on,  or  by  plainly  mani- 
proval  of  his  course,  and  thus  encouraging 
elow^s  Leading  Cases,  726,  729.  This  court 
er  repudiated  the  doctrine  of  Thorogood  v. 
holding  the  negligence  of  a  parent  will  not 
Ito  a  child  under  the  parent's  immediate  con- 
upervision.  Wymore  v,  Mohaska,  78  Iowa, 
5  leaves  the  doctrine  of  imputable  negligence 
te  confined.  First.  To  a  case  where  three 
3re  engaged  in  a  joint  enterprise.  That  is, 
three  hired  a  team  without, a  driver  and  did 
L  driving.  Second.  To  a  case  of  a  wife 
rough  the  negligence  of  her  husband,  while 
immediate  supervision  and  control.  Nesbit 
75  Iowa,  318. 

SON,  C.  J. — In  October,  1888,  the  plaintiflE* 
it  a  livery  stable  in  West  Liberty,  a  team  and 
ake  herself  and  sister  from  that  place  to  the 
leir  brother,  several  miles  in  the  country. 
'  furnished  was  a  boy  sixteen  years  of  age, 
?hicle  was  a  carriage  which  contained  but  one 
it  was  occupied  by  the  two  sisters  and  the 
)  plaintifiE  sitting  on  the  left  side.  Elm  street 
irthward,  from  the  vicinity  of  the  depot  in 
rty,  parallel  to  and  about  twenty  rods  east  of 
y  of  the  defendant,  a  distance  of  three-fourths 
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of  a  mile,  to  a  public  highway  known  as  tl 
tine  and  Iowa  City  Road,^^  which  extends 
railway  track  from  east  to  west.  A  cut- 
Elm  street  some  fifteen  to  twenty  rods  so 
highway,  leads  into  it  at  a  point  about  one  hi 
fifty  feet  east  of  the  track.  A  person  travel 
ward  on  Elm  street  can  see  the  railway  tracl 
the  highway,  but  the  view  north  of  it  is  so 
by  trees,  shrubbery,  and  embankments  that 
is  hidden.  At  a  point  three  hundred  and 
feet  north  of  the  pgint  where  the  highway 
railway  the  latter  is  in  a  cut  thirteen  feel 
inches  deep.  From  that  point  the  surface  of 
slopes  southward  to  the  crossing.  When  hal 
the  cut-oflE  to  the  crossing  the  traveler  on  tl 
could  see  a  train  only  a  few  rods  north  of  th 
At  the  time  in  question  the  carriage  in  whicl 
tiff  was  riding  was  driven  northward  on  Elm 
westward  on  the  Muscatine  road,  to  the 
There  it  was  struck  by  a  train  of  the  defen 
ing  southward.  The  plaintiff  was  seriously  i 
her  sister  and  the  driver  were  killed.  T: 
charges  that  the  train  approached  the  crossir 
the  cut  at  a  dangerous  and  reckless  rate  of  s] 
out  the  blowing  of  a  whistle  or  the  ringing 
that  the  rate  of  speed  was  in  violation  of  ar 
of  the  town  of  West  Liberty;  and  that  in  so 
it  the  defendant  was  negligent. 

I.  At  the  time  of  the  accident  the  toi?9 
Liberty  was  incorporated,  and  the  north  boi 

of  its  corporate  limits  was  the  c€ 
^'  cityordi- '        highway  where  the  accident occ 

that  place  the  traveled  part  oi 
was  south  of  its  center.     The  train  which 
accident  was  running  frona  twenty-five  to  tl 
an  hour  at  the  time,  and  was  supplied  with 
and  best  known  air  brakes,  which  were  in  g( 
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^as  permitted  to  introduce  in  evidence  so 
ordinance  book  of  the  town  of  West 
)wed  ordinance  numbered  thirty-two  and 
;  thereto.  They  provided  that  no  loco- 
d  to  a  passenger  train  using  air  brakes 
ved  to  run,  within  the  limits  of  the  cor- 
pate  of  speed  greater  than  ten  miles  an 
fendant  insists  that  it  was  not  shown  that 
had  been  adopted  and  published  as 
V,  and  that  it  was  unreasonable.  J;Jection 
9f  Acts  of  the  Nineteenth  General  Assem- 
,that  a  book  or  pamphlet  containing  the 

I  city  or  town  organized  under  the  gen- 
ion  laws  of  the  state,  published  by  said 
ihall  be  received  as  evidence  of  the  pas- 
publication  of  such  ordinances;    but  no 

at  kind  was  oflEered.  Section  492  of  the 
as  follows:  *^ Section  492.  All  ordinances 
IS  may  be  after  their  passage,  be  recorded 

for  that  purpose,  and  be  authenticated 
re  of  the  presiding  officer  of  the  council 

and  all  by-laws  of  a  general  or  perma- 
id  those  imposing  any  fine,  penalty,  or 

II  be  published  in  some  newspaper  of 
fcion  in  the  municipal  corporation ;  and  it 
d  a  sufficient  defense  to  any  suit  or  pros- 
h  fine,  penalty,  or  forfeiture  to  show  that 
cation  was  made.  *  *  ♦  And  such 
dinances  shall  take  effect  and  be  in  force 
)n  of  five  days  after  they  have  been  pub- 
minute  book  of  the  town  council  and  the 
k  showed  that  the  ordinance  was  passed 
icorded  and  authenticated  in  May,  1874, 
tion  in  a  newspaper  or  otherwise  was 

t  a  suit  or  prosecution  for  any  fine,  pen- 
ire  authorized  by  the  ordinance ;  hence 
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the  provision  of  the  section  quo 
actions  of  that  kind  does  not  apj 
State  V.  King  J  37  Iowa,  469,  a  pro 
of  beer  in  violation  of  an  ordinanc 
ordinance,  as  found  in  the  proper 
offered  in  evidence  without  object 
sidered  prima  fade  valid  and  in  fo 
said  that  its  validity  could  have 
objections  made  when  the  record  ^ 
dence  in  defense.     In  this  case 
have  shown  that  the  ordinance  h 
lished  as  required  by  law,  but,  if  1 
not  prima  facie  evidence  that  the  oi 
it  was  not  required  to  do  so ;  the  b 
plaintiff  to  show  due  publication. 
It  is  said  it  will  be  presumed  t 
town  discharged  their  duty  by  m 
the  ordinance  as  required  by  law. 
where  publication  in   a  newspapi 
newspaper  was  one  of  general  circ 
ordinance   is    sufficiently    certifie 
recorded.  Town  of  Bayard  v.  Baker 
also  be  presumed  that  a  record  of 
to  the  passage  of  the  ordinance 
Eldora  v.  Burlingame,  62  Iowa,  35 
are  other  facts  of  a  preliminary 
and  essential  to  final  action,   whic 
when  such  action  is  shown ;  but  tl 
sideration  does  not  authorize  sue 
provides  that  proof  that  the  requ 
not  been  made  shall  be  a  sufficient 
or  prosecution  for  a  fine,  penalty, 
not  be  said,  however,  that  such  i 
avail  in  any  other  case,  for  the  rej 
also  provides  that  by-laws   and  < 
publication  shall  take  effect  and  b( 
ration  of  five  days  after  they  have 
it  necessarily  follows  that  they  w 
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t  time.  But  an  ordinance  cannot  command 
before  it  takes  effect.  Until  that  time,  so 
public  is  concerned,  it  is  a  mere  nullity,  creat- 
igation  or  liability.  Therefore,  in  any  case 
lie  prosecutor  or  the  plaintiff  depends  upon 
)f  an  ordinance  which  the  law  required  to  be 
proof  that  the  publication  had  not  been 
Id  establish  a  sufficient  defense.  In  order  to 
rts  of  the  statute  under  consideration  effect, 
that  such  a  defense  can  be  made  only  to  an 
a  fine,  penalty,  or  forfeiture  must  be  rejected, 
and,  in  our  opinion,  the  proper,  interpreta- 
;  in  the  class  of  actions  referred  to  the  publi- 
he  ordinance  need  not  be  shown,  but  will  be 
Prom  proof  that  it  was  duly  passed,  recorded, 
iticated,  and  that  the  burden  of  rebutting  that 
)n  is  upon  the  defendant,  while  in  other  cases 
action  is  made  no  presumption  of  that  kind 
the  ordinance  must  be  proven  as  any  other 
id  disputed  fact.  It  may  be  said  there  is  no 
eason  for  distinction  between  the  two  classes 
at  that  was  a  question  for  the  general  assem- 
Brmine,  and  we  need  not  concern  ourselves 

le  part  of  the  ordinance' which  limits  the  rate 
VBLB  contained  in  an  amendment  which  was 

intended  to  be  a  substitute  for  one  section 
d-  of  the  original  ordinance.    The  defendant 

objected  to  it  for  the  reason  that  it  does 
n  the  ordinance  which  it  was  designed  to 
Section  489  of  the  Code  provides  that  *^no 
3r  section  thereof  shall  be  revised  or  amended 
new  ordinance  contain  the  entire  ordinance 
reviewed  or  amended,  and  the  ordinance  or 

amended  shall  be  repealed.''  The  new 
does  not  attempt  to  amend  the  old  by  adding 
g  from  one  of  its  sections ;  but  contains  in 
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full  the  section  as.it  was  designed  to  be  when  amended. 
That  was  a  sufficient  compliance  with  the  statute. 
Town  of  Decorah  v.  Diinstan,  38  Iowa,  96. 

III.  A  further  objection  to  the  ordinance  made  by 
the  defendant  is  that  it  is  unreasonable.    The  crossing 
3  R^ii^ROADs:      ^^  three-fourths  of  a  mile  from  the  depot. 
Sied^b^cftV     '^^^  evidence  tended  to  show  that  the 
Se^onabie-      right  of  Way  of  the  defendant  was  fenced 
^®**'  on  each  side.     It  is  fenced  north  of  the 

crossing  ^id  also  southward  towards  the  depot.  The 
town  of  West  Liberty  is  almost  wholly  east  of  the  rail- 
way, none  of  the  streets  extending  across  it,  and  but 
few  houses  are  on  the  west  side.  There  is  a  private 
crossing  between  the  place  of  the  accident  and  the 
depot.  The  land  west  of  the  right  of  way  is  used  for 
agricultural  purposes,  and  that  between  it  and  Elm 
street  is  occupied  by  two  houses,  and  is  otherwise  used 
as  a  common.  It  is  said  that,  in  view  of  these  facts,  it 
was  unreasonable  to  require  the  defendant  to  operate 
its  passenger  train  three-fourths  of  a  mile  from  the 
depot  at  a  rate  of  speed  not  exceeding  ten  miles  an 
hour,  and  the  case  of  Meyers  v.  C,  R.  1.  d  P.  R*y 
Co.,  57  Iowa,  556,  is  relied  upon  as  a  case  in  point.  In 
that  case  an  ordinance  which  prohibited  the  running  of  a 
railway  train  at  a  higher  rate  of  speed  than  four  miles  an 
hour  for  a  distance  of  three  miles  through  agricultural 
lands  outside  the  inhabited  portion  of  the  city,  on  a 
track  fenced  on  both  sides,  was  declare4  to  be  un- 
reasonable. In  this  case  it  is  not  shown  how  far  the 
right  of  way  is  fenced  from  the  crossing  towards  the 
depot,  nor  is  it  shown  how  much  crossing  of  the  right 
of  way  there  is  nor  the  amount  of  travel  on  Elm 
street.  Where  the  record  is  silent  as  to  material  facts, 
they  must  be  presumed  to  tend  to  justify  the  ordmance. 
Elm  street  may  be  one  of  the  main  thoroughfares  of 
the  town,  and  the  travel  from  it  on  the  Muscatine 
road  over  the  crossing  may  be  large.     That  the  cross- 
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singerous  one,  when  trains  from  the  north  are 
to  pass  it  at  a  high  rate  of  speed,  is  evident, 
of  the  crossing,  and  all  that  part  of  it  used 
at  the  time  of  the  accident,  was  within  the 
limits  of  the  town  of  West  Liberty,  and  it 
uty  of  the  town  to  protect,  so  far  as  it  had 
rsons  who  used  the  crossing.  In  view  of  all 
n  the  case,  we  cannot  say  that,  as  a  matter  of 
rdinance  was  unreasonable. 
?he  jury  was  instructed  that,  if  the  .driver  was 
uegligence  which  contributed  to  the  injuries 

in  question,  such  negligence  would  prevent 
'^  a  recovery  by  the  plaintiflE  only  in  case 
^'   the   driver  was  under   the   control  and 

direction  of  the  plaintiflE,  or  in  case  she  had 
to  control  and  direct  him.  It  is  insisted 
was  erroneous,  and  that  as  a  matter  of  law, 
»  undisputed  facts  of  the  case,  the  negligence 
?^er  was  imputable  to  the  plaintiff.  She  was  a 
f  the  state  of  Pennsylvania  at  the  time  of  the 
and  had  no  knowledge  of  the  proper  route  to 
ach  her  brother's  residence.  That  matter  was 
le  determination  of  the  liveryman  and  his 
Ihe  gave  the  driver  no  directions  as  to  the 
take,  and  assumed  no  control  over  him.  The 
claimed  that  he  had  no  control  over  the 
jr  he  left  the  stable.  There  was  a  conflict  in 
Dce  as  to  who  controlled  him,  which  was 
bmitted  to  the  jury  for  determination.  See 
Town  of  Garner^  75  Iowa,  315. 
le  appellant  complains  of  the  eighth  paragraph 
irge  on  the  ground  that  it  relieved  the  plain- 
burden  of  showing  herself  free  from  con- 
negligence.  But  the  sixth  paragraph  of  the 
tructed  the  jury  as  to  the  obligation  upon  the 
I  that  respect,  and  the  charge,  as  an  entirety, 
isleading. 
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For  the  error  in  admitting 
of  the  ordinance,  without  furth 
of  the  district  court  is  beversee 

RoTHROCK  and  Kinne,  JJ. 
but  do  not  wish  to  be  considered 
expressed  in  the  third  division  o 


Christina  Wood,  Appellee  v.  Ja^ 

1.  Public  Lands :  titlb:  jurisdiction 
jurisdiction  to  protect,  by  injunction, 
of  lands  against  the  interference  of  an 
determination  of  the  (question  of  titi 
Interior. 

2.  :  :  .    An  action  ft 

tained  \by  the  widow  of  the  pre-emp 
children. 

Appeal  from   Woodbury  Distric 
Lewis,  Judj 

Monday,  May  23 

The  defendant  appeals  f roi 
his  motion  to  dissolve  a  temper 
herein  against  him. — Affirmed. 

Davis,  Gantt  <&  Keatley,  for 

George  Stickney,  for  appellee 

Given,  J. — The  facts  out 
tion  arises  are  as  follows:  Alei 
of  the  plaintiff,  filed  his  declai 
the  pre-emption  laws  of  the  Uni 
ted  States  land  office  at  Des  Moi 
day  of  September,  1887,  upon 
northeast  quarter  of  section  33, 
west,  Woodbury  county,  Iowa,  s 
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and  receiver's  fees,  receiving  receipt  therefor.  Mr. 
Wood  and  his  family,  consisting,  of  his  wife,  the  plain- 
tiff, and  their  five  minor  children,  were  then  living 
upon  the  land,  and  continued  to  reside  thereon  until 
the  death  of  Mr.  Wood,  January  21,  1889,  since  which 
the  plaintiflf  and  her  children  have  continuously  resided 
in  the  same  place.  On  the  sixteenth  day  of  December, 
1887,  the  defendant  entered  as  a  homestead  the  north 
ha^f  of  said  quarter  section,  which  included  the  north 
half  of  the  eighty  pre-empted  by  Wood.  A  contention 
arising  as  to  which  party  was  entitled  to  the  forty 
acres,  the  matter  was  submitted  to  the  local  land  oflSce, 
and  decided  in  favor  of  this  defendant.  On  appeal  to 
the  commissioner  of  the  general  land  office,  he  decided 
in  favor  of  this  plaintiflE,  and  the  matter  is  now  pending 
on  appeal  before  the  honorable  secretary  of  the  interior. 
This  defendant  having  entered  upon  said  forty-acre 
tract,'  and  prevented  the  plaintiflf  and  her  minor  son 
from  cultivating  the  same,  a  temporary  injunction  was 
granted  upon  the  plaintiflE'g  petition,  restraining  the 
defendant  from  cultivating  said  land,  or  in  any  manner 
interfering  with  the  peaceable  possession  of  the  plain- 
tiflE in  the  same.  It  does  not  appear  that  administra- 
tion was  granted  upon  the  estate  of  Alexander  Wood, 
nor  that  any  guardian  has  been  appointed  for  his  child- 
ren, all  of  whom  are  minors. 

I.  It  will  be  observed    that    neither    party    has 

acquired  title  from  the  United  States.     The  appellant 

contends  that,  as  the  legal  and  equitable 

1.  Public  lands:      ..^_  .  .         ..         _.r^  ..     -i    f>.. 

title:  jurisdic-  .title  rcmaius  m  the  United  States,  the 
courts  have  no  jurisdiction  to  determine 
which  party  is  entitled,  upon  compliance  with  the  law, 
to  have  title  from  the  United  States.  The  authorities 
are  uniform  in  holding  that  this  issue  between  the 
parties  must  be  determined  by  the  proper  department 
of  the  government,  and  that  the  courts  have  no  juris- 
diction thereof.    Marquez  v.  Frisbie^  101  U.  S.  473 ; 
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Forbes  v.  Driscoll,  31  N.  W.  Rep.  (Dak.)  633.  The 
latter  ease  was  a  contest  between  parties,  each  claiming 
pre-emption,  the  junior  pre-emptor  contending  that 
the  senior  had  abandoned  the  land.  The  cases  relat- 
ing to  jurisdiction  are  cited  at  length,  and  the  conclu- 
sion reached  that  jurisdiction  was  exclusively  in  the 
land  department.  It  is  said,  however;  ''It  is  not 
meant  to  be  understood  by  this  decision  that  an  action 
for  possession  does  not  lie,  under  section  650  of  the 
Code  of  Civil  Procedure,  tp  protect  the  actual  posses- 
sion of  the  pre-emptor  against  an  intrader,  or  that  such 
action  might  not  lie  to  recover,  beyond  the  actual  pos- 
session, the  entire  quarter  section  as  against  a  tres- 
passer." The  case  before' us  is  not  a  contest  as  to 
title,  nor  as  to  which  party  is  entitled,  upon  full  com- 
pliance with  the  law,  to  receive  a  patent  from  the 
United  States.  It  is  simply  a  question  whether,  under 
the  facts  and  circumstances,  the  defendant  should  be 
restrained  from  interfering  with  the  plaintiff's  posses- 
sion pending  the  determination  of  her  rights  by  the 
secretary  of  the  interior.  The  pre-emption  by  Mr. 
Wood  being  the  first  in  point  of  time,  and  sustained  by 
the  commissioner  of  the  general  land  office  as  superior 
to  the  defendant's  claim,  possession  thereunder  should 
be  protected  pending  the  appeal  to  the  secretary.  To 
do  so  does  not  in  any  wise  attempt  to  control  the  action 
of  the  department,  nor  determine  the  question  before 
it;  it  simply  maintains  the  parties  in  statu  quo  until 
their  rights  are  determined  by  the  proper  tribunal. 

II.  The  appellant  argues  that  the  plaintiff  has  no 
such  interest  as  entitles  her  to  maintain  this  action,  for 

^  , . .  the  reason  that  under  Revised  Statutes  of 

the  United  States,  section  2269,  the  right 
to  make  proof  and  payment  under  this  pre-emption 
entry  is  reserved  to  the  executor,  administrator,  or 
heirs  of  her  deceased  husband.  Under  our  statute,  the 
plaintiff,  as  the  surviving  parent,  is  the  natural  guar- 
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dian  of  her  minor  children,  and,  in  the  absence  of  a 
guardian  of  their  property,  is  entitled  to  manage  such 
of  their  property  as  is  derived  from  the  deceased  parent. 
Code,  sections  2241-2243.  The  plaintiff,  though  not 
strictly  speaking  an  heir  of  her  husband,  yet,  has  such 
an  interest  in  this  pre-emption  right,  as  widow  and 
natural  guardian,  as  entitles  her  to  protect  that  right  by 
preserving  the  possession  in  herself  and  her  children 
until  it  shall  be  determined  whether  an  administrator 
or  heirs  will  be  permitted  to  make  proof  and  payment 
under  that  pre-emption  entry. 

It  is  urged  that,  if  she  is  entitled  to  relief,  i,t  must 
be  by  action  at  law;  but,  as  we  have  seen,  it  is  not  a 
question  of  title,  but  simply  of  her  right  to  be  protected 
in  her  possession  pending  the  appeal  to  the  interior 
department.  The  law  could  not  aflEord  the  relief  which 
is  asked,  and  to  which  we  think  the  district  court  prop- 
erly held  the  plaintiff  to  be  entitled. 

The  judgment  of  the  district  court*  is  affirmed,  - 


Christ  Mertens  et  al,  Appellees,  v.  Herman  Welsing 
et  al.y  Appellants. 

Fraudulent  Conveyances :  sale  to  hinder  and  delay  creditors: 
EVIDENOE.  Where  an  insolvent  debtor  conveyed  certain  lands  to  his 
brother-in-law,  and  it  appeared  that  the  latter  had  never  seen  the 
land  but  twice,  the  last  time  being  long  prior  to  the  alleged  purchase; 
that  he  knew  of  the  grantor  being  in  trouble  financially,  and  was 
doubtful  of  his  right  to  sell ;  that  the  price  alleged  to  have  been  paid 
was  greatly  less  chan  its  value,  and  it  did  not  satisfactorily  appear 
where  he  procured  the  money  claimed  to  have  been  paid;  that  he 
stated  to  others  that  he  did  not  have  much  interest  in  the  land,  and  that 
he  did  not  care  what  became  of  it,  so  he  got  his  money  out  of  it; 
that  after  the  conveyance  the  rents  were  paid  to  the  grantor,  and  the 
latter  continued  to  act  in  relation  to  the  land  in  nearly  all  respects 
as  he  had  before  the  alleged  sale,  heldf  that  conceding  a  sufficient 
consideration  to  have  been  paid,  yet  it  appearing  from  the  evidence 
that  the  purpose  of  the^  sale  was  to  hinder  and  delay  creditors,  and 
that  such  purpose  was  known  to  the  grantee,  the  conveyance  was 
invalid  as  against  the  creditors  of  the  grantor. 
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Appeal  froin  the  Lee  District  Court. — Hon.  Charles  H. 
Phelps,  Judge. 

Monday,  May  23, 1892. 

Action  in  equity  to  set  aside  a  deed,  and  to  subject 
certain  lands  to  the  payment  of  the  plaintiff's  judg- 
ment.    There  was  a  judgment  and  decree  in  the  district 
court  for  the  plaintiflfs.    All  of  the  defendants,  except 
H.  Welsing,  appealed. — Affirmed. 

Newman  &  BlaJce^  for  appellants. 

J.  D.  M.  Hamilton  and  S.  L.  Glasgow j  for  appellees. 

KiNNE,  J. — The  defendant,  H.  Welsing,  was,  dur- 
ing the  year  1878,  and  for  several  years  thereafter, 
treasurer  of  Lee  county,  Iowa.  The  plaintiflfs  were 
sureties  upon  his  oflScial  bond.  Said  Welsing  became  a 
defaulter  to  the  county,  and  in  1884  it  recovered  a  judg- 
ment on  said  bond  against  the  plaintiflfs  and  Welsing 
for  five  thousand,  eight  -hundred  and  thirty-seven  dol- 
lars and  seventy-seven  cents  and  costs,  which  judgment 
was  afterwards  affirmed  by  this  court.  The  plaintiflfs 
paid  said  judgment  and  costs,  and  the  •  same  was 
assigned  to  them.  The  defendant,  Welsing,  has  never 
paid  any  part  of  said  judgment,  and  he  is  alleged  to 
be  insolvent.  September  8,  1884,  said  Welsing  and 
his  wife  conveyed  certain  land,  then  in  his  name,  to 
the  defendant,  Louis  Jacques  (his  brother-in-law),  as 
is  alleged,  without  consideration,  and  for  the  purpose 
of  hindering  and  delaying  the  plaintiflfs  and  other 
creditors  of  his,  and  that  said  Jacques  knew  of  such 
purpose.  The  plaintiflfs  ask  that  the  conveyance  be  set 
aside,  and  the  land  subjected  to  the  payment  of  their 
judgment.  The  defendants  filed  a  general  denial. 
Three  questions  were  presented:  First.  Was  the  con- 
veyance made  by  Welsing  to  hinder  and  delay  his 
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Second.  Did  the  grantee,  Jacques,  have 
of  such  intent  on  the  part  of  his  grantors! 
as  there  any  consideration  for  the  deed  I 

defendant  H.  Welsing  does  not  appeal.  It 
;hat  the  motion  to  exclude  the  depositions 
^s  Graus,  Warner,  Bennett,  Holder,  and 
[ed  May  28,  1889,  and  which  was  submitted 
se  to  the  district  court,  should  have  been 

It  appears  from  the  record  that  this  motion 
ed  upon  by  the  court.  It  was  based  upon 
]g  grounds:  Firsts  that  the  evidence  therein 

rebuttal,  but  in  chief;  second^  because  the 
not  filed  on  or  before  May  15,  1889,  in 

with  the  agreement  of  the  parties.  While 
lere  is  some  testimony  in  these  depositions 
operly  rebutting,  yet,  in  the  view  we  take  of 
we  disregard  this  testimony  entirely,  and 

not  pass  upon  the  questions  presented  in 

3  are  fully  satisfied  that  this  sale  was  made 
;  with  the  intent  and  purpose  of  delaying 
ding  the  plaintiffs,  and  that  the  grantee, 
id  knowledge  of  such  intent.  It  is  always 
consider  the  situation  and  relation  of  the 
T'elsing  and  Jacques  were  brothers-in-law. 
id  wife  often  visited  Jacques,  during  1884. 
n  September,  1884,  tried  to  borrow  one 
oUars  of  Jacques.  Failing  in  this,  he  sold 
id  at  about  twelve  dollars  per  acre.  Jacques 
ieen  the  farm  but  twice,  and  that  was  long 
purchase.  He  thinks  he  was  on  it  in  1884, 
ought  it,  but  does  not  seem  positive.  He 
5ing  had  trouble  with  Lee  county.  He 
ee  a  lawyer  to  know  if  Welsing  had  a  right 
arm  on  account  of  troubles  in  Lee  county, 
ould  be  safe  in  buying.  He  told  Root  he 
Lve  much  interest  in  the  land.     This  was 
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after  he  had  owned  it  for  some  time.  True,  he  denies 
the  conversation  with  Root.  In  1887  Jacques  said,  in 
the  presence  of  two  parties,  that  he  paid  cash  for  the 
farm,  but  did  not  care  what  became  of  it,  so  he  got  his 
money  out  of  it.  While  there  is  a  hopeless  conflict  in 
the  evidence  as  to  the  value  of  the  land,  yet  it  appears 
to  us  that  the  price  agreed  to  be  paid  was  greatly  less 
than  its  value.  Jacques  does  not  satisfactorily  show 
where  he  procured  all  the  money  he  claims  to  have 
paid  upon  the  land.  He  never  occupied  the  land  in 
person.  Most  of  the  rents  continued  to  go  to  Welsing 
after  the  sale  as  before.  Jacques  claims  he  ordered 
the  tenant  to  pay  these  rents  to  Welsing.  But  there 
is  an  appearance  from  the  evidence  about  the  transac- 
tions of  these  parties  that  forces  one  to  the  conclusion 
that  the  sale  was  a  nominal  change  in  title  merely  to 
help  out  Welsing.  Welsing  continued  to  pay  the  taxes 
on  the  land,  with  the  exception  of  two  years,  just  as 
he  always  had,  and  it  is  claimed  he  paid  them  for 
Jacques.  In  other  words,  the  evidence  shows  that  in 
nearly  all  respects  Welsing  was  acting  in  relation  to 
the  land,  and  its  products  and  care,  as  he  always  had 
prior  to  the  sale.  Jacques  claims  he  did  not  know  of 
his  brother-in-law  Welsing's  financial  condition.  In 
the  light  of  all  the  evidence,  and  of  the  relations  of 
these  parties,  we  cannot  accept  his  claim  as  true. 
Parties  bought  crops  which  were  raised  upon  the  farm, 
and  they  paid  Welsing.  We  might  cite  many  other 
facts  disclosed  by  the  testimony  which  warrant  the 
conclusion  we  have  reached.  Even  if  it  should  be  con- 
ceded that  a  suflScient  consideration  was  paid,  still,  the 
purpose  of  the  sale  being  to  hinder  and  delay  creditors, 
which  was  known  to  the  grantee,  it  is  invalid.  Chapel 
V.  Clappj  29  Iowa,  191 ;  Williamson  v.  Wachenheimy  58 
Iowa,  277;  Sweet  v.  Wright,  57  Iowa,  510.  Counsel 
do  not  disagree  as  to  the  law  applicable  to  this  case, 
nor  could  they  well  do  so,  for  it  is  well  settled,  and 
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)e  reviewed.  The  questions  are  of  fact,  and, 
1  consideration  of  all  the  competent  evidence, 
bhe  decree  of  the  court  below  was  right,  and 

iFFIEMED. 


aNEE,  Appellee,  v.  Gt.  M,  Beadley,  Sheriff, 
et  al.j  Appellants. 

S0LARATI0N6  OF  AGENT:  EVIDENOE.  Where  an  agent  in  pos- 
t  a  stock  of  merchandise  was  given  ezclnsive  management 
rol  of  the  business,  held,  that  proof  of  his  declarations  to 
jons,  wherein  he  claimed  to  be  the  owner  of  the  property, 
issible  in  evidence  against  the  principal  in  an  action  wherein 
{  of  creditors,  who  had  sold  goods  to  the  agent,  were  in  issue. 

m  Taylor  District  Comt. — Hon.  R.  C.  Heney, 
Judge. 

Monday,  May  23,  1892. 

iefendant,  Bradley,  is  the  sheriff  of  Taylor 
od,  by  virtue  of  an  execution  issued  on  a 

in  favor  of  M.  Reigleman  &.  Co.  v.  N.  J. 
B  levied  on  and  took  into  his  possession,  part 

of  goods  as  the  property  of  N.  J.  Turner, 
iff,  a  son  of  N.  J.  Turner,  brings  this  action 

the  possession  or  value  of  goods  taken  as 
to  him.'  M.  Reigleman  &  Co.  were,  on  their 
on,   made  parties  defendant,  and  deny  the 

by  G.  L.  Turner,  alleging  that  N.  F.  Turner 
owner  of  the  goods.  There  was  a  judgment 
)laintiff,    and    the    defendants    appealed. — 


t  Blair ^  for  appellants. 
(&  Haddocky  for  appellee. 
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Granger,  J. — N.  J.  Turner  is  the 

plaintiff.     The  plaintiff  resides  in  Ka] 

ness  in  his  own  behalf,  he  stated  that  h( 

of  the  stock  of  goods;  that  he  let  his  n 

hundred  dollars  in  1885,  and  sevent] 

1886,  which  had  not  been  repaid.     The 

extract  from  his  testimony:     ''The  mi 

at  Bedford  was  done  in  my  name,   i 

bought  and  shipped  in  my  name.     I  dc 

thing  about  the  advertising.     I  allo^ 

Turner  to  have  exclusive  management 

the  millinery  business  in  Bedford.     I  d< 

I  publicly  announced  the  fact  that  th( 

to  me,  and  that  N.  J.  Turner  was  my 

know  that  prior  to  the  levy  of  the  e 

millinery  stock  that  I  have  told  any  or 

stock  or  store.     I  never  had  possessioi 

business  at  any  time.     I  never  perao] 

any  goods  for  said   store.     Prior  to  t 

execution  in  this  case,  I  had  no  talk  or 

with  anyone  about  the  purchase  for  good 

I  have  no  letters  or  copies  of  letters  f i 

sale  house  in  regard  to  the  purchase  o 

said  store.     I  never  was  personally  asses 

except  through  my  agent,  N.  J.  Turner. 

goods  were  never  assessed  in  my  name,  a 

any  taxes  thereon.     Interrogatory  thirty 

Turner  is  your  agent,  what  aiTangement 

you  and  her  as  to  her  compensation! 

arrangements  are  as  follows:     That  the 

ner  is  to  have  a  living  for  herself  and  ft 

that  may  be,  and  that  I  am  to  have  all  th 

business.   The  help  is  paid  out  of  the  bu 

Turner.     I  do  not  own  the  dressmaking 

the  business,— only  the  millinery  stock. 

is  to  have  her  living  out  of  the  business 

family,  and  she  does  not  receive  any  sta 

Vol.  85—33 
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efendants  made  oflEers  of  the  following 
lich  the  court  excluded,  on  the  objection 
E:  By  the  assessor,  that  for  the  last  four 
Limer  had  the  stock  assessed  as  hers,  and 
)  the  assessment;  by  the  editor  of  the 
3r,  where  the  business  was  conducted, 
ious  times  during  the  past  four  or  five 
Turner  had  ^'advertised  her  millinery  and 
business  at  Bedford,  Iowa,  in  her  own 
as  error  to  exclude  this  evidence.     The 

of  this  case,  under  the  claim  of  the 
)eculiar  and  unusual.  Under  his  claim  of 
had  invested  N.  J.  Turner  with  almost 
itrol  of  his  property  and  of  his  credit, 
allowed  Mrs.  N.  J.  Turner  to  have  exclu- 
ent  and  control  of  the  millinery  business 

This  * 'exclusive  management  and  con- 
ve  been  as  against  him,  for  no  one  else 
a  right.  If,  then,  in  such  management 
he,  by  acts  or  expressions,  assumed  to  be 
ih  acts  and  expressions  were  authorised, 
tainly  proper  evidence  as  against  him. 
was  in  the  full  possession  and  control  of 
Dods.  In  such  a  case  her  acts  or  state- 
atory  of  her  possession, — that  is,  whether 
as  her  own  or  as  the  agent  of  another, — 
.  Hardy  v.  Moore,  62  Iowa,  65 ;  Stephens 
6  Iowa,  540.  These  acts  or  statements 
inclusive,  but  they  are  proper  to  be  con- 

the  stock  of  goods  was  taken  by  the  sheriff 
}.  L.  Turner,  made  to  Lederer,  Strauss 
?age  on  the  same,  and  at  the  time  of  the 
jtrict  court  a  cause  was  pending  therein 
trauss  &  Co.  against  the  sheriff,  Bradley, 
)f  the  goods,  on  the  ground  of  a  wrongful 
The  defendants  in  this  suit  filed  a  motion, 
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the  requirements  of  which  are  somewhat 
in  the  first  part  of  the  motiop  it  is  a 
'^Lederer,  Strauss  &  Co.  parties  defer 
action/^  and  in  the  latter  part  it  asks 
causes  be  consolidated.  The  district  coui 
motion .  It  is  quite  manifest  that  Lederer, 
should  not  be  made  parties  defendant  ii 
there  is  nothing  to  indicate  that  they  hav 
to  make  against  the  plaintiff  in  this  suii 
appears  quite  clearly  that  their  interests, 
cal,  are  nearly  so.  To  our  minds,  a  coi 
the  two  actions  would  have  brought  thep] 
two  suits  in  a  joint  contest  against  the 
Reiglemkn  &  Co.  to  the  stock  of  goods— 
both  plaintiffs  were  seeking  to  defeat,  a: 
endeavoring  to  fix  the  ownership  as  agaii 
man  &  Co.,  in  the  plaintiff  Turner,  > 
Strauss  &  Co.  claiming  right  thereto  ag 
which,  it  appears,  is  not  denied.  One  su 
have  adjusted  the  entire  issues  of  both  caj 
the  unity  of  interests  of  the  plaintiffs,  th 
might  have  been  joined,  which  would  b 
within  the  provisions  of  Code,  section  273 
vides  that,  whenever  two  or  more  action 
in  the  same  court,  which  might  have  beei 
may  be  consolidated.  Because  of  the  p] 
the  motion,  we  are  not  holding  that  it 
refuse  it,  but  have  thought  it  advisable,  a 
CO  be  reversed,  to  express  these  views  to 
should  there  be  a  further  application  for 
under  the  same  conditions,  the  court  might 
in  the  premises. 

III.  The  only  instruction  given  the  jui 
lowing :  '  *  Under  the  evidence  in  this  cause 
for  the  plaintiff;  and  in  so  doing  you  will 
of  the  property  described  in  the  petition, 
amount  of  damages  sustained  by  the  plaint 
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of  the  wrongful  detention  of  the  property.''  There  is 
a  complaint  that  the  verdict  is  excessive,  it  being  for 
the  value  of  the  goods,  and  two  hundred  dollars  dam- 
ages for  wrongful  detention.  We  need  not  determine 
this  question,  because  on  another  trial,  with  an  instruc- 
tion defining  the  proper  measure  of  damage,  as  we 
think  there  should  be,  there  may  be  no  ground  for 
complaint.    Bevebsed. 


The  State  op  Iowa,  Appellee,  v.  Mason  Oity  &  Fobt 
Dodge  Eailwat  Company,  Appellant. 

1.  Railroads:  private  crossing:  juRisDicmoN  of  railway  oomos- 
8I0N.  The  right  to  the  oonstraction  of  a  private  railway  crossing, 
under  the  provisions  of  section  1268  of  the  Code,  is  so  far  public  in  its 
nature  as  to  impose  upon  the  state  the  duty  of  its  enforcement,  and 
the  existence  of  such  right  under  particular  circumstances  is,  there- 
fore, within  the  jurisdiction  of  the  board  of  railroad  commissioners  to 
determine. 

2.  :  :  ORDERS  of  railwat  commission:  jurisdiction  op 

DISTRICT  COURTS  TO  ENFORCE.  An  Order  by  the  railroad  commis- 
sioners for  the  construction  of  such  a  crossing  is  enforceable  by  the 
district  court  under  the  provisions  of  chapter  133,  of  the  laws  of  1884, 
giving  to  said  court  ''jurisdiction  to  enforce  by  proper  decrees 
*  *  *  the  rulings,  orders  and  regulations  affecting  public  right, 
made    ♦    *    *    by  the  board  of  railroad  commissioners." 


— ' — :  :  :  constitutional  law:  exercise  of  judicial 

POWERS.  The  order  of  the  railroad  commissioners  in  such:  ease  not 
being  in  the  nature  of  a  judgment,  binding  upon  the  parties,  the  law 
Caving  the  commissioners  jurisdiction  in  such  cases  to  determine  the 
right  to  a  crossing  under  the  law,  and  to  order  its  construction,  is  not 
in  conflict  with  section  1,  of  article  5,  of  the  constitution  of  this  state. 
Testing  the  judicial  powers  of  the  state  in  a  supreme  court,  district 
eourt,  and  such  other  courts  as  the  legislature  may  from  time  to  time 
establish. 


:  :  :  remedy  for  enforcement:  mandamus  not 

EXCLUSIVE.  The  remedy  provided  by  statute  for  the  enforcement  of 
orders  of  the  railroad  commissioners  by  action  of  mandamus  is  not 
exclusive. 
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Appeal  from  Wright  District  Couft. — Hon.  D.  E.  Hind- 
man,  Judge. 

Monday,  May  23,  1892. 

The  defendant's  line  of  road  is  constructed  ani 
operated  through  the  land  of  one  George  L.  Cutlei 
and  on  the  seventh  day  of  October,  1889,  the  said  Cul 
ler  lodged  with  the  board  of  railroad  commissioners 
complaint  to  the  effect  that  owing  to  the  manner  o 
such  railroad  crossing  his  land  he  was  entitled  to  ai 
undergrade  crossing,  which  the  company  had  neglecte 
and  refused  to  provide  for  him.  Upon  notice  to  th 
parties  the  board  of  railroad  commissioners  investigate^ 
the  matter,  and  made  its  order  that  the  company  shouL 
construct  such  a  crossing.  A  rehearing  was  at  th 
instance  of  the  company  granted,  the  result  of  whicl 
was  an  adherence  to  the  former  conclusion.  The  com 
pany  neglected  or  refused  to  comply  with  the  order 
and^this_j}rofieeding  was  instituted  at  the 'instance  o 
"tEe_cojrinussioners  in  the  name  of  the  state  for  it 
enforcerofint^^  To  the  petition  the  defendant  compan; 
demurred,  and  the  grounds  thereof  are  that  both  th 
commissioners  and  the  district^  court  were  .withou 
jurisdiction  of  the  subject-matter.  ^The  district  com 
overruled  the  demurrer,  and  gave  ^iii3gment"for  th 
plaintiff,  from  which  the  defendant  appeals. — Affirmed 

J.  F.  Duncombey  for  appellant. 

John  Y.  Stone,  Attorney  General,  and  T.  C.  Daw 
son.  for  the  state. 

Granger,  J. — I.    It  is  first  urged  that  the  com 

missioners  have  no  authority  to  make  such  an  order 

because  it  affects  a  private,   and  not  j 

fir*^*jmSiSfc"   Public*  right,  and  that  the  law  authorizing 

coS^JSo^.*^  railroad  commissioners  to   make   **  rules 

orders  and  regulations''   as  to  railroad 
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to  such  Corporations  in  their  capacity  as 
riers,  and  to  matters  affecting  the  public 
;hed  from  private  or  individual  rights. 
)per  consideration  of  the  point  presented  we 
ewhat  particularize  the  complaints  upon 
ommissioners  acted  in  making  the  order 
lar  in  the  petition,  and  are  admitted  by  the 
It  appears  from  these  statements  that  the 
Cutler  is  by  the  railroad  track  cut  diago- 
1  nearly  equal  parts ;  that  it  is  an  inclosure 
lasture,  in  which  is  kept  a  large  amount  of 
it  is  '^necessary  to  drive''  said  stock  over 
be  said  defendant's  road  as  often  as  twice  a 
;hat  the  defendant  refused  and  still  refuses 
iirnish  an  adequate  crossing  for  him  so  that 
J  transfer  his  said  stock  from  one  side  of 
it's  said  railroad  track  to  the  other  in  said 
3y  Code,  section  1268,  it  is  provided: 
person  owns  land  on  both  sides  of  any  rail- 
)rporation  owning  the  same  shall,  when 
to  do,  make  and  keep  in  good  repair  one 
md  one  causeway  or  other  adequate  means 
he  same  at  such  reasonable  place  as  may  be 
y  the  owner."  .,,^^ 

becomes  a  question  whether  or  not  the  ade- 
of  crossing  railway  tracks  within  the  mean- 
section  pertains  to  private  or  individual 
exclusion  of  a  public  right  or  obligation  in 
)m.  In  judicial  proceedings  there  has  been 
comment  in  regard  to  the  public  character 
orations  and  their  amenability  to  legisla- 
because  of  that  character.  The  construc- 
%Y  lines  of  necessity  requires  that  the  estates 
all  in  a  sense  become  subservient  to  them, 
emand  for  them  because  of  their  public 
Qduced  legislation  by  which  land-owners 
compensation,   if  not  agreed  upon  to  be 
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settled  under  the  forms  of  law,  yield  a  right  of  way 
over  their  lands  for  railway  lines.  This  exercise  of 
eminent  domain  in  their  favor  is  because  of  their  **pub- 
lic  character,  relations,  and  uses.''  Such  rights  are 
i^ot  granted  in  aid  of  mere  private  purposes. 

These  facts  are  highly  important  in  determining 
to  what  extent  rights  and  obligations  growing  out  of 
the  exercise  of  corporate  functions  as  a  result  of  such 
legislation  are  public  or  private.  In  so  far  as  the  law 
gives  to  the  corporation  rights  and  privileges,  as 
against  the  land-owner,  for  the  construction  and  main- 
tenance of  railway  lines,  the  rights  and  privileges  are 
of  a  public  nature,  and  enforceable  against  the  land- 
owner because  of  that  nature.  The  legislative  author^ 
ity  thus  exercised  in  favor  of  the  corporation  can  only 
be  justified  by  the  same  authority  granting  adequate 
protection  to  the  land-owner,  by  prescribing  the  manner 
of  the  exercise  of  such  functions  by  the  corporation  and 
in  a  way  on  the  one  hand  to  preserve  to  the  public  and 
the  corporation  the  full  benefits  designed  by  the  fran- 
chise, and  on  the  other  to  preserve  to  the  land-owner,  to 
the  fullest  extent  consistent  with  the  franchise,  the  enjoy- 
ment of  his  property  rights. 

The  section  of  the  statute  quoted  is  a  part  of  the 
law  under  which  the  defendant  company  accepted  the 
franchise  and   constructed    its  railway,   and   by    the 
admitted  facts  of  the  case  it  has  failed  to  provide   an 
adequate  crossing  on  the  land  of  Mr.  Cutler.     Its  obli-^ 
gation  to  provide  such  a  crossing  arises  out  of  its  accept-*  0 
ance  of  corporate  rights  under  the  general  laws  of  th0    * 
state.   The  relation  of  the  land-owner  to  the  corporation 
is  involuntary, — the  result  of  a  public  necessity.     His 
rights  as  against  the  corporation  to  an  adequate  cross- 
ing are  not  in  the  usual  sense  contractual.     The  obli- 
gation of  the  corporation  to   make  such  crossings  is 
primarily  to  the  public,  resulting  from  the  acceptance 
of  its  franchise.     It  may  inure,  under  legal  rules,  to  the 
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benefit  of  the  land-bwner,  but  not  in  such  a  sense  that 
the  public  is  divested  of  a  right  or  interest  therein.  If 
such  right  or  interest  is  no  more  than  to  enforce  a  com- 
pliance with  the  terms  and  Conditions  of  the  grant  to 
the  corporation,  and  that  in  respect  to  individual  rights 
arising  out  of  the  transactions  of  the  public  with  the 
corporation,  it  is  still  a  right  that  the  law  equitably 
administered  will  recognize.  If  the  public,  in  further- 
ance of  its  general  interests,  says  to  A.,  a  land-owner, 
^' You  must  yield  a  right  of  way  over  your  land  to  a 
corporation  for  railway  purposes,  but  a  condition  of 
this  requirement  is  that  adequate  means  of  crossing 
such  railway  shall  be  preserved  to  you,''  is  it  not  in 
harmony  with  equity  and  good  government  that  the 
public,  while  compelling  A.  to  observe  the  terms  of  the 
grant  in  favor  of  the  corporation,  should  prei^erve  and 
exercise  a  right  to  compel  the  corporation  to  observe 
the  particular  conditions  of  its  acceptance  from  the 
public,  whereby  the  individual  rights  of  A.',  pertaining 
expressly  to  the  grant,  may  be  preserved!  Let  us  view 
the  situation  in  the  light  of  the  facts  in  ^his  case.  The 
defendant  company  has  accepted  its  franchise  and  con- 
structed its  road  across  the  land  of  Mr.  Cutler.  The 
use  of  the  land  as  a  pasture  requires  that  a  large  amount 
of  stock  shall  cross  this  road  twice  a  day.  Mr.  Cutler 
is  entitled  to  an  adequate  crossing  which  the  company, 
by  its  demurrer,  admits  that  it  has  not  given  him.  We 
are  of  the  opinion  that  the  public  has  such  a  right  or 
interest  arising  out  of  the  grant  of  the  franchise  that  it 
may,  if,  indeed,  it  should  not,  compel  the  corporation 
to  observe  its  undertaking.  The  contention  in  behalf, 
of  the  public  interest  in  the  crossing  is  somewhat  aided 
by  the  fact,  that  the  crossing  for  the  passage  of  stock 
over  the  track  affects  the  public  safety  in  the  operation^  ^ 
of  trains.  In  many  instances  the  added  security  of  an 
undergrade  over  a  grade  crossing  might  be  the  control- 
ling consideration  in  ordering  a  change. 
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We  should  next  inquire  if  the  publi 
legislative  power,  has  attempted  the  dis 
a  duty,  because  it  is  urged  that  the  st 
the  board  of  railroad  commissioners,  anc 
duties,  gives  to  the  board  no  authority 
crossings,''  and  the  crossing  in  questio 
within  that  class,  for  it  is  not  one  f( 
public.  Section  3,  chapter  77  of  Acts  of  t 
General  Assembly,  provides  that  '*said 
shall  have  the  general  supervision  of  a 
state  operated  by  steam,  and  shall  in( 
neglect  or  violation  of  the  laws  of  this 
railroad  corporation  doing  business  thei 
officers,  agents,  or  employees  thereof,  i 
from  time  to  time  examine  and  inspect 
of  each  railroad  in  the  state,  and  of  il 
and  the  manner  of  its  conduct  and  man 
reference  to  the  public  safety  and  conven 
the  purpose  of  keeping  the  several  railn 
advised  as  to  the  safety  of  their  bridges 
semi-annual  examination  of  the  same  au 
condition  to  the  said  companies.  *  * 
in  the  judgment  of  the  railroad  commiss 
appear  that  any  railroad  corporation  fails 
or  particular  to  comply  with  the  terms  oi 
the  laws  of  the  state,  or  whenever  in  their 
repairs  are  necessary  upon  its  road,  or  a 
its  rolling  stock,  or  any  addition  to  or 
stations  or  station  houses,  or  any  chan 
of  fare  for  transporting  freight  or  pass< 
change  in  the  mode  of  operating  its  i 
ducting  its  business  is  reasonable  and 
order  to  promote  the  security,  convenien( 
modation  of  the  public,  said  railroad  ( 
shall  inform  such  railroad  corporation  ol 
ments  and  changes  which  they  adjudge 
by  a  notice  thereof  in  writing.     *    • 
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provisions  for  the  commissioners  making 
e  observed  other  than  in  an  advisory  way, 
or  the  enforcement  of  these  orders  is  a  later 
oticed  hereafter.  The  main  purport  of  the 
)etns  to  have  been,  by  the  aid  of  the  com- 
to  gather  information  as  to  the  construction, 
od  management  of  railroads,  with  a  view  to 
mation  and  sucl;i  changes  and  improvements 
suit  from  a  notice  to  the  companies  of  what 
ssioners  adjudged  proper.  We  think  it  is 
3  doubted  that  it  was  the  duty  of  the  com- 
ander  that  act  to  inquire  into  violations  of 
o  private  railway  crossings,  as  well  as  other 
)f  the  law,  for  the  language  is  *'and  shall 
any  neglect  or  violation  of  the  laws  of  the 
again:  ** Whenever,  in  the  judgment  of  the 
Qmissioners,  it  shall  appear  that  any  railroad 
fails  to  comply  with  the  *  *  *  laws 
in  any  respect  or  particular,  •  •  •  said 
fimissioners  shall  inform  such  railroad  cor- 
the  improvements  and  changes  which  they 
ir,''  etc.  No  good  reason  is  suggested,  nor 
k  there  can  be,  why  this  comprehensive 
)es  not  embrace  an  inquii:y  by  the  commis- 
i  violations  of  the  law  in  regard  to  private 
5  well  as  violations  in  regard  to  other  par- 
construction.  Our  conclusions,  then,  are 
Iroad  commissioners,  in  cases  where  a  per- 
id  on  both  sides  of  a  railroad,  have  authority 
uiry  and  orders  as  to  an  adequate  means  of 
3  same,  and  th&t  a  violation  of  the  law  by 
fcion  in  respect  thereto  involves  a    public 

d  in  argument  '*that  if,  by  implication,  the 
ilroad  commissioners  have  the  jurisdiction 
:>  make  this  order,  they  have  the  jurisdiction 
o  make  any  order  that  any  court  can  make 
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relating  to  tailroad  companie 
public  duty  or  a  private  du 
does  not  logically  follow.  C 
the  relation  and  obligation  ( 
public  at  the  inception  of  its  i 
involves  contractual  or  bu 
between  the  coiporation  and  tl 
said,  the  relation  of  the  indi 
as  to  the  crossing  is  not  v 
public  necessity,  under  a  ri 
must  yield  to  the  public  goc 
case  that  the  public  may  st 
individual  against  the  unla^ 
franchise. 

II.  It  is  insisted  that  the 

tion  to  enforce  such  an  ord 

By  chapter   133 

^'  dm  ZTruii^'   provided  that  **t 

way  commls-  «    ^ ,  .  .     .  , 

sloners:  Juris-    of    thlS    State     SI 
diction  of 

district^couru  euforcc,  by  pro 
and  orders,  the 
lations  affecting  public  right 
board  of  railroad  commission 
upon  the  jurisdiction  being 
affecting  public  rights,  and 
argument  that  this  is  not  a  pi 
The  consideration  of  the  ques 
rights^  in  connection  with  tt 
of  commissioners,  is  conclusi^ 
is  not  important  that  we  shou; 
said  by  the  appellee  that  if  th( 
it  has  power  to  enforce  the  or 
of  the  act  of  the  Twentieth  G 
16  of  Acts  of  the  Twenty-s 
gives  explicitly  the  power  to  e 
if  not  probable,  doubt  of  tha 
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'  has  induced  us  tq  determine 
ce  to  it. 

tional  objections  to  the  juris- 
commissioners  are  presented, 
lection  1,  of  the  constitution  of 
provides  that,  ^'the  judicial 
t  shall  be  vested  in  a  supreme 
•ict  court  and  such  other  courts 
court  as  the  general  Assembly 
le  establish."  The  inquiry  is 
railroad  commissions  a  court?'' 
is  not  essential  to  the  question 
t^ order  of  the  board,  as  a  result 
ot  the  judgment  or  conclusion 
It  is  merely  by  the  law  made 
lierein  the  rights  of  the  parties 
letermined  by  the  prescribed 
.  We  are  not  to  be  understood 
)oard  of  commissioners  is  not 
with  judicial  authority.  It  is  a 
irmine. 

cited  to  the  constitutional  pro- 
court  shall  be  a  court  of  law 
r,  which  shall  be  distinct  and 
risdictions,  and  shall  have  juris- 
jivil  and  criminal  matters  aris- 
nr  respective  districts  in  such 
Bribed  bylaw.''  It  is  claimed 
a  case  is  by  mandamus ,  under 
irt,  which  is  said  to  be  a  law 
le  law  having  prescribed  such  a 
live.  It  was  held  in  Boggs  v. 
Iowa,  435,  that  mandamus  was 
>rce  such  right,  and  other  cases, 
y  such  a  proceeding ;  but  it  is 
em^dy  is  exclusive.  It  should 
a  single  remedy  can  be  avail- 
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able  to  a  party, 
remedies''  is  oldai 
that  the  statute  gi\ 
orders  of  the  cgmn 
of  Boggs  v.  C.j  B. 
not  been  held  that 
commissioners  mu 
nor  by  ordinary  ] 
act_giving  the  coi 
they  shall  be  **by  € 
state?'  Thelfiiw  tl 
"the  jurisdiction  of 
If,  indeed,  there  w\ 
ing,  it  was  waived 
tion  **at  the  time 
Code,  section  2519. 
The  justness  o; 
a  change  from  a  { 
not  presented  to  ui 
the  district  court  is 


David  Egbert  et  a 
i 

1.  Estates  of  Dec< 
WIDOW.  A  husband 
given  a  life  estate  in 
other  property  for  the 
band's  death  the  wl 
decline  until  her  dea 
husband.  About  two 
all  of  her  property  to 
under  her  husband's  i 
but  such  share  was  nc 
homestead  up  to  the  t 
widow  did  not  have  tl 
for  life  in  lieu  of  her  d 
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— :  :  ^.   The  widow  being  entitled  primarily 

her  husband's  estate,  and  not  having  elected  to  take  a 
1  the  homestead  in  lien  thereof,  Jteldf  that  she  died  seized 
3  of  one-third  of  said  estate. 

«    Clayton  District    Court. — Hon.    W.   A. 
HoYT,  Judge. 

Monday,  May  23,  1892. 

in  equity  for  the  partition  of  certain  real 
re  was  a  decree  as  prayed  by  the  plaintiffs, 
the  defendant,  Raymond  Egbert,  by  his 
litem^  eLppeals.'z'Affirmed. 

in,  for  appellant. 

low  had  the  right  to  occupy  and  possess 
lad  until  it  was  otherwise  disposed  of 
•  law.     Code,  section  2007.     She  was  not 

both  homestead  and  dower.  Meyer  v. 
owa,  359;  Butterfield  v.  Wicks,  44  Iowa, 
?  V.  Stevens,  50  Iowa,  491.  Therefore 
lot  hold  the  homestead  during  her  life, 
death  transmit  to  her  heirs  the  right  to 
wer  admeasured  in  the  premises  in  ques- 
ould  not  transmit  a  right  which  she  herself 
?ss.  Did  she  in  any  manner  al)andon  her 
•ight!  She  made  no  conveyance  of  her 
le  occupied  the  homestead  until  the  time 
i;  she  took  no  steps  to  have  her  dower 
It  is  true  she  signed  a  notice  that  she 
her  distributive  share,   but  this   notice 

nothing.  Even  if  she  commenced  an 
measure  her  dower,  and  died  before  the 
Bnt  was  made,  the  action  would  amount  to 
urdick  v.  Kent,  52  Iowa,  583 ;  Bradshaw 
\1  Iowa,  745;  Mdhaffy  v.  Mahaffy,  63 
^he  continued  occupancy  of  the  homestead 
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by  the  survivor  in  tl^e  absence  of  an  election 
distributive  share  will  be  deemed  an  electioi 
as  survivor.  Holbrook  v.  Perry ^  66  Iowa,  2 
can  be  no  abandonment  of  the  homeste 
survivor  except  by  setting  off  his  distributi^ 
the  real  estate  of  the  deceased.  Darrah  v.  G 
72  Iowa,  123;  Mobley  v.  Mobley,  73  I 
McDonald  v.  McDonald,  76  Iowa,  137; 
Holderbaum,  80  Iowa,  394.  Thus  it  has  bee 
of  property  in  this  state,  that,  until  his  ( 
share  is  set  apart,  the  survivor,  by  occi 
homestead,  must  be  regarded  as  having  elec 
it.  From  this  rule  results  the  inevitable 
that,  if  the  survivor  occupies  the  homestead 
death,  no  matter  how  soon  he  dies  after  h 
occupation  is  an  election.  Having  enjoyed 
stead  during  his  life,  no  matter  how  short  th 
have  been,  he  has  enjoyed  all  that  the  sti 
give  him  if  he  had  elected  otherwise  than  1 
tion.  The  widow  could  have  had  her  share  a 
without  ever  leaving  her  dwelling.  Her 
could  have  been  made  at  any  time  after  the 
of  twenty  days  from  the  death  of  her  husba] 
section  2444.  The  appellees  in  this  case,  as 
their  position,  qite  and  rely  on  Mock  v.  Watsi 
V.  Kendallj  and  Potter  v.  Worley.  They  a 
authorities  in  their  favor  Cunningham  v,  I 
Iowa,  46;  Bittgers  v.  BittgerSy  56  Iowa,  218 
V.  Brown,  41  Iowa,  650;  Blair  v.  Wilson,  57 
and  Whitehead  v.  Conklin,  48  Iowa,  478. 
three  cases  they  rely  on  are  the  same  that 
holds  in  McDonald  v.  McDonald  do  not  8 
case  of  this  kind;  in  Cunningham  v.  Gamble, 
had  not  died  in  the  occupancy  and  enjoym 
homestead;  McGuire  v.  Brown  hsis  no  beai 
case  under  consideration;  Bittgers  v.  Bittge 
as  an  authority  on  the   trust  question;   i] 
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,  the  wife  owned  a  life  estate  in  the  homestead 
o  the  death  of  her  husband,  and  there  was 
;  to  show  whether  she  had  occupied  the  home- 
therwise  than  under  the  deed  which  gave  her  the 
ite.  In  Whitehead  v.  Conklitiy  th6re  is  nothing 
V  that  the  widow  caused  her  homestead  to  be 
)d  and  platted,  except  the  allegations  of  her 
I.  But  to  survey  and  plat  a  homestad  is  not  an 
i  to  take  the  homestead.  For  to  constitute 
valid  selection  the  plat  must  be  recorded, 
ection  1998.  Consequently  this  decision  is  not 
lority  in  favor  of  the  theory  of  the  appellees, 
are  two  rules  announced  by  this  court  as  to 
ionstitutes  an  election  to  take  the  homestead, 
lie  established  in  McDonald  v.  McDonald  we 
illy  considered.  But  this  rule  is  not  so  broad  as 
3  laid  down  in  Bur  dick  v.  Kent  y  52  Iowa,  583;  in 
aw  V.  Hursty  57  Iowa,  745,  in  Darrah  v.  Cun- 
%y  72  Iowa,  123,  and  in  Mohley  v.  Mobletfj  73 
i54.  In  the  first  case,  a  case  in  which  death 
;ed  the  survivor  from  having  his  dower  set  off 
e  had  made  application  therefor,  one  of  the 
s  of  the  decision  that  there  was  no  abandon- 
f  the  homestead,  was  that  the  distributive  share 
lurvivor  had  never  been  admeasured. 

ble  S  Updegraffy  for  appellees. 

ere  may  be  an  occupancy  of  the  homestead  by 
vivor  until  an  actual  setting  off,  without  for- 
of  the  right  to  the  distributive  share.  Only  an 
L  to  take  the  homestead  in  lieu  thereof  will  divest 
;ributive  share.  Sections  2440,  2441,  2007, 2008. 
the  temporary  occupancy  pending  the  proper 
make  an  election,  or  the  time  necessary  to  pro- 
ivision,  or  a  temporary  occupancy  under  another 
:erent  title,  or  to  accomplish  some  special  desire 
husband  expressed  in  his  will,  constitutes  an 
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occupancy  of  the  homestead  as  a  homestead,  or  an 
election  to  take  the  homestead  in  lieu  of  her  distribu- 
tive share.  Whitehead  v.  Conklinj  48  Iowa,  478; 
Thomas  v.  ThomaSy  35  N.  W.  Eep.  693.  The  widow's 
interest  in  her  husband's  lands  attaches  before  the 
husband's  death,  at  the  concurrence  of  the  seizin  by 
the  husband  and  coverture  by  the  wife.  Mock  v. 
Watson^  41  Iowa,  241.  Of  course  this  * 'vesting"  is 
subject  to  be  divested,  as  explained  in  McDonald  v. 
McDonuldj  76  low^,  137,  either  by  a  disposition  by 
sale  or  by  claiming  and  exercising  her  homestead 
rights  in  such  a  manner  as  to  constitute  an  election. 
But  this  cannot  be  done  *'by  the  mere  passive  action" 
of  the  owner.  Kendall  v.  Kendall^  42  Iowa,  464; 
Potter  V.  Worleyy  57  Iowa,  66.  **While  the  ruling" 
(Butterfield  v.  Wicks,  44  Iowa,  313,  that  the  occupancy 
of  the  homestead  may  be  regarded  as  an  election),  *4s 
doubtless  correct,  occupancy  is  not  necessarily  to  be 
regarded  as  evidence  of  such  election."  Cunningham  v. 
GamblCy  57  Iowa,  46;  Holbrook  v.  Perry ^  66  Iowa, 
286.  The  direction  in  the  will  that  the  widow  should 
occupy  the  Monona  home  to  entertain  the  testator's 
family,  pending  the  final  division,  created  a  trust,  and 
the  occupancy  under  it  was  not  a  homestead  occupancy. 
Bittgers  v.  BittgerSj  56  Iowa,  218;  McOuire  v.  Browjty 
41  Iowa,  650;  Blair  v.  Wilsonj  57  Iowa,  117. 

Given,  J. — The  questions  presented  arise  out  of 
the  following  facts:  Elmer  Egbert  died  October  26, 
1886,  seized  of  a  certain  farm  worth  about  twenty 
thousand  dollars,  and  certain  lots,  with  a  dwelling- 
house  thereon,  in  the  town  of  Monona,  worth  seven 
hundred  dollars.  For  many  years  prior  to  April,  1886, 
Mr.  Egbert  and  his  family  had  resided  on  the  farm. 
In  March,  1886,  he  purchased  the  house  and  lots,  and 
moved  thereto  in  April,  having  rented  the  farm  to  his 
son  for  one  year.    Mr.  and  Mrs.  Egbert,  with  their 

Vol.  85—34  ' 
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5cupied  the  house  and  lots  up  to  the  time  of 
,  and  Mrs.  Egbert  and  family  continued  to 
le  same  up  to  her  death,  January  5,  1887. 
Mrs.  Egbert  left  surviving  them  their  three 
David,  Carrie  and  Benjamin.  Mr.  Egbert's 
,  by  a  former  wife,  died  some  time  previous 
aath    of    his    father,   leaving  the  appellant, 

Egbert,  his  only  child,  surviving  him.  Mr. 
tt  his  last  will  as  follows: 
llmer  Egbert,  do  make  this  my  last  will  and 
:  First.  I  direct  that  all  my  just  debts  be 
oon  as  may  be  done  without  inconvenience 
lily,  or  the  sale  of  my  real  estate.  Second.  It 
.  that  my  house  and  home  in  the  village  of 
)na,  Clayton  county,  Iowa,  shall  be  the  home 
dly  under  the  supervision  and  control  of  n^y 
a  Egbert,  and  all  members  of  my  family  who 
re  shall  enjoy  its  beneJBt  without  charge  or 
)f  board.  Third.  I  direct  and  empower  my 
;o  manage  and   control  my   real  estate  as  I 

if  living.  Fourth.  The  rents  of  my  lands 
irned  over  to  my  wife  for  the  maintenance 
tion  of  my  family  at  such  times  and  in  such 
LS  she  shall  deem  necessary;  and  I  direct  my 
0  loan  any  residue  of  said  rents  to  the  time 
al  division  of  my  estate.     Fifth.    My  execu- 

receive  twelve  and  a  half  per  cent,  for 
mance  of  the  duties   required  of  him  under 

Sixth.     I  appoint  my  son,  David  Egbert, 

Seventh.  I  direct  my  executor  to  sell  and 
to  money  all  cattle,  grain  and  hay  of  which 

possessed.    Eighth.    It  is  my  will  that  the 

bedding,  library  and  piano,  and  all  house- 
Is,  be  exempted  from  sale  or  inventory,  but 
p  the  use  of  the  family.  Ninth.  It  is  my  will 
pan  of  horses,  buggy,  lumber  wagon,  harness, 
ower,  rakes,  plows,  and  all  farming  imple- 
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ments  become  the  property  of  my  son,  David 
on  paying 'to  my  estate  the  sum  of  three  hun 
lars  within  one  year  after  my  decease.'' 

About  two  weeks  before  her  death  Mr 
executed  her  last  will,  as  follows: 

'^I  give  and  devise  to  my  daughter  Can 
my  son  Benjamin  the  pianoforte  and  house 
kitchen  furniture  contained  in  and  about  t 
wherein  I  now  live.  Second.  I  give  to  my  tl 
dren  all  the  residue  of  my  property  of  which  ] 
seized.''  At  the  same  time  she  signed  and  ga 
executor  a  notice  in  writing,  as  follows:  *" 
Egbert,  and  to  whom  it  may  concern:  Tak 
that  I  will  claim  my  distributive  share  of  the 
my  late  husband,  Elmer  Egbert,  deceased,  of 
Clayton  county,  Iowa,  as  given  me  by  statute 
and  govern  yourself  accordingly. 

**Anna  Eg] 

At  the  time  of  Mr.  Egbert's  death  Mrs.  Ej 
in  such  poor  health  as  to  be  unable  to  at 
funeral.  She  continued  to  decline  from  that  t: 
her  death,  and  was  not  during  that  time  in  a  ( 
to  have  been  removed  to  another  house. 

I.    The    only    question  involved  in   thig 

whether  Anna  Egbert,  at  the  time  of  her  deatl 

one-third  of  the  real  estate  left  by 

^'  dlct™nte:       band.    If  she  did,  then  her  three  < 

8tead:*eiection  David,  Carrie  and  Benjamin,  inhe 

by  widow.  .  .«  ^  11 

mterest;  if  not,  the  appellant,  £ 
Egbert,  in  the  right  of  his  father,  Ross  E 
entitled  to  share  equally  with  them  therein, 
section  2440  of  the  Code  Mrs.  Egbert  became 
to  have  one-third  of  this  real  estate  set  oflE  to  h 
simple,  as  her  distributive  share,  upon  the  deal 
husband.  Under  section  2007  she  was  entitle< 
tinue  to  possess  and  occupy  the  homestead  uni 
otherwise  disposed  of;  and  under  section  2008 
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t  to  elect  to  take  the  homestead  for  life  in  lieu 
istributive  share  in  the  real  estate.  The  appel- 
ntentions  are  that  the  house  and  lots  in  Monona 

homestead,  and  that  by  continuing  to  occupy 
)  to  the  time  of  her  death,  Mrs.  Egbert  must  be 
lave  elected  to  take  the  homestead  for  life  in 
er  distributive  share  in  the  real  estate. 

not  clear  what  Mr.  Egbert's  intentions  were 
s  future  home  when  he  moved  to  Monona;  but, 
lestion  is  made  on  that  subject,  we  conclude 

house  and  lots  were  the  homestead  of  the 
k  the  time  of  his  death.     The  only  question  is, 

Mrs.  Egbert  must  be  deemed  to  have  elected 
hat  homestead  for  life  in  lieu  of  her  distribu- 
e  in  the  real  estate,  because  of  having  occupied 
did.  It  is  not  a  question  of  abandonment  of 
estead,  but  simply  whether,  under  the  facts, 
be  held  to  have  elected  to  take  the  homestead, 
cases  are  cited  wherein  it  was  held  that  con- 
jcupation  of  the  homestead,  in  the  absence  of 
ion  to  take  a  distributive  share,  would  be 
an  election  to  take  the  homestead.  The  facts 
eases  are  widely  diflEerent  from  the  facts  in  this. 
)f  them  the  occupation  was  for  a  longtime,  and 
nied  by  acts  indicating  such  an  election.  The 
tf  those  cases  is  that  the  facts  justified  the 
)  of  an  election  to  take  the  homestead.  Mobley 
/,  73  Iowa,  654,  is  most  nearly  in  line  with  the 
this  case.  In  that  the  husband  died  July  5, 
'he  widow  occupied  the  homestead  until  her 
)ecember  25,  1886,  having  in  the  meantime 
e  homestead  for  the  term  of  her  life,  thus  unmis- 
ndicating  an  election  to  take  the  homestead. 
d  V.  McDonald,  76  Iowa,  137,  is  relied  upon  by 
llant.  It  is  there  said  that  the  logical  deduc- 
)e  drawn  from  the  cases  referred  to  '*is  that 
5  surviving  husband  or  wife  continues  to  occupy 
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and  enjoy  the  homestead,  this   must  be  re 
long  as  he  or  she  does  so  without  having  his 
tributive  share  set  apart,  as  an  election  t< 
homestead  in  lieu  of  a  distributive  share.  '^     ] 
said:     ^'Some   certain   and    deJBnite    rule 
adopted,  and  we  think  the  better  construct 
statute  is  that  until  the  distributive  share  is 
the  surviving  husband  or  wife,  by  occupying 
stead,  must  be  regarded  as  having  elected  t 
This  rule,  as  applied  to  the  facts  of  that  c 
those  from  which  it  is  deduced,  is  correct, 
the  occupancy  of  the  homestead  had  been 
length  of  time,  or  there  had  been  some  act 
an  election,  as  to  justify  the  inference  of  an 
take  the  homestead.     True,  Mrs.  McDonald 
a  mortgage  on  the  undivided  one-third  of  her 
real  estate,  thus  indicating  her  election  to  1 
tributive  share;  but  she  had  also  held  the 
for  a  number  of  years  without  having  her  shar 
The  language  of  that  opinion,  as  applied  to  t 
that  and  like  cases,  is  correct,  but  it  announ( 
broader  than  was  intended  for,  or  will  admit 
application  to,  all  cases  wherein  the  question 
the  survivor  has  made  an  election  arises, 
under  consideration  furnishes  an  apt  illustral 
necessity  of  qualifying  this  rule.     By  the  g 
the  will  Mrs.  Egbert  had  a  right  to  occupy 
stead  until  otherwise  disposed  of.     She  ha( 
to  occupy  it  for  a  reasonable  time  in  which  t 
election  whether  to  retain  such  possession 
take  a  distributive  share.     Cunningham  v.   ( 
Iowa,  46;  Thomas  v.  Thomas,'  73  Iowa,  657. 
presumption  of  an  election  arises  from  an 
for  a  reasonable  time  under  this  authority  oft 
To  apply  the  rule  without  qualiJBcation  to  thi 
say  that,  although  Mrs.  Egbert  was  authorized 
by  the  will  of  her  husband,  and  by  the  decisi 
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)ccupy  the  homestead  for  a  reasonable  time 
rejudice  to  her  right  to  a  distributive  share, 
agh  she  occupied  it  but  seventy-one  days 
umstances  that  forbade  her  removal  to  another 
she  must  be  held  to  have  elected  to  take  the 
I,  notwithstanding  her  written  notice  to  the 

The  rule  was  not  intended  and  does  not 
mch  an  application.  When  the  survivor  has 
ifter  a  reasonable  time  without  having  the  dis- 
hare  set  apart  or  otherwise  making  an  election, 
uption  of  an  election  from  the  occupancy 
I  the  rule  applies ;  otherwise  it  does  not. 
nder  the  statute  Mrs.  Egbert  became  vested, 

death  of  her  husband,  with  the  right  to 
one-third  of  his  real  estate  in  fee  simple,  or 
at  her  election,  ''to  retain  the  homestead 

lieu  of  such  share  in  the  real  estate  of  the 
'  While,  because  of  this  right  to  elect,  ''it 
rictly  correct  to  say  that  either  right  or 
;s  in  her  absolutely  upon  the  death  of  her 
'  it  is  clear  that  the  right  to  elect  does.  The 
ight  is  to  have  the  distributive  share — the 
nd  the  right  continues  until  superseded  and 
y  an  election  to  take  the  homestead  in  lieu 
Mrs.  Egbert  did  not  elect  to  take  the  home- 
[  therefore  died  seized  of  the  right  to  one- 
e  simple  in  her  husband's  real  estate — a  right 
d  to  her  children  under  her  will.  It  is  con- 
the  authority  of  Burdick  v.  Kent,  52  Iowa, 

as  Mrs.  Egbert  continued  to  occupy  the 
I  up  to  her  death  without  having  her  share  in 
it  ate  set  apart,  it  did  not  pass  under  her  wiU. 
se,  the  husband,  after  occupying  the  home- 
ibout  two  years,  applied  to  have  his  share  in 
tate  set  apart,  and  pending  that  proceeding, 
Bar  after  its  commencement,  died  in  posses- 
e  homestead.     His  wife  had  devised  the  real 
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estate  in  trust  for  two  of  her  grandchild 
said:  *'It  being  true  that  William  P.  Can 
tinued  to  occupy  the  premises  as  his  homes 
death,  it  is  difficult  to  see  how  it  can  be  mad 
the  payment  of  his  debts.     But  it  is  unn( 
base  the  decision  alone  on  such  a  thought.'' 
that  the  mere  election  to  take  a  distributii 
not  sufficient;  that,   until  the  final    order 
entered,  the  right  to  occupy  the  homestead 
that,  Campbell  having  died  in  possession  of 
stead,  the  real  estate,  in  the  absence  of  a  ^ 
have  descended  to  his  issue,  exempt  from 
but,  as  there  was  a  will,  it  descended  thereur 
opinion  does  not  sustain  the  broad  claim  th{ 
tied  to  a  distributive  share  in  fee  simple  in 
forfeits  all  right  thereto  for  himself  and  his 
die  before  the  same  is  set  apart.     It  is  an 
estate,  and  continues  to  exist  until  canceled 
ing  the  homestead  in  lieu  thereof.     Mrs.  E^ 
seized  of  the  right  to  have  one-third  of  her 
real  estate  set  apart  to  her  in  fee  simple, 
having  surrendered  or  forfeited  that  right 
to  take  the  homestead  in  lieu  thereof  or  otl 
hold^  that  the  right  did  not  die  with  her, 
under  her  will. 

The  decree  of  the  district  court  is  affib 


Henry  W.  King  &  Company,  Appellants, 
Bird,  etaL^  Appellees. 

1.  Practice:  instruction  directing  verdict:  evidi 
CONFLICT.  If,  where  the  evidenoe  in  a  cause  is  withoi 
facts  are  such  that  different  minds  might  reach  differei 
the  determination  of  the  case  should  be  left  with  the  ji 

2.  Debtor  and  Creditor :  husband  doing  business  as 
fraud:  evidence.  Where  the  creditors  of  a  husband 
garnishment,  to  subject  to  the  payment  of  a  judgme 
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in  a  business,  conducted  in  the  name  of  the  wife,  but 
in  fact  belong  to  the  husband,  it  being  claimed  that  the 
(without  capital  for  the  conduct  thereof,  held,  that  CYidence 
wife  obtained  money  from  renting   rooms  was   properly 


:    EXEMPTIONS:    INSTRUCTIONS    TO    JURY.    No    claim 

[e  that  the  money  in  question  was  exempt  from  execution  as 
if  the  husband  within  ninety  days  next  preceding  the  levy, 
it  was  error  to  instruct  the  jury,  that  the  husband  might,  in 
,  give  his  wages  for  ninety  days  to  his  wife,  or  he  might  be 
iploy  for  that  period  of  time,  and  the  same  would  not  be 
ks  fraudulent. 


m    Woodbu/ry  District  Court. — Hon.   C.   H. 
Lewis,  Judge. 

Tuesday,  May  24,  1892. 

)laintiflEs,  having  a  judgment  against  the 
C  B.  Bird,  garnished  J.  H.  Strong  and 
*,  as  supposed  debtors  of  C.  B.  Bird.  They 
showing  an  indebtedness  from  each  in  the 
ro  hundred  and  fifty  dollars  to  the  firm  of 
mser,  real-estate  brokers,  for  commissions, 
ion  the  two  hundred  and  fifty  dollars  owing 
com  was  released  to  Mr.  Selmser,  and  the 
jd  and  fifty  dollars  owing  by  Mr.  Strong  was 
court  to  abide  the  result  of  this  litigation. 
E  Bird  &  Selmser  and  Mrs.  E.  0.  Bird  inter- 
Lming  that  E.  E.  Selmser  and  Mrs.  E.  0. 
osed  said  firm  of  Bird  &  Selmser,  and  that 
Bird,  as  a  member  thereof,  was  entitled  to 
lundred  and  fifty  dollars.  The  appellant's 
at  C.  B.  Bird  was  the  real  member  of  said 
because  of  his  insolvency  the  name  of  his 
3ed  for  the  pui-pose  of  placing  the  interest  of 
in  said  firm  beyond  the  reach  of  his  cred- 
i  case  was  tried  to  a  jury,  and  verdict  and 
M  favor  of  E.  0.  Bird.  The  plaintiffs  appeal. 
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Strong  d  Owen^  for  appellants. 

Marks  d  Mould,  for  appellees. 

Given,  J. — There  is  but  little  question 
to  the  facts.     The  contention  is  rather  as  t< 
sion  to  be  reached  from  the  facts.     Some  ti 
to  the  transaction  under  notice,  C.  B.  Bir 
in  business.     His  property  was  taken  by  h 
and  he  was  left  insolvent,  and  in  debt  to  t 
and  others.     The  homestead  was  all  that 
him  and  his  wife.     Since  his  insolvency  th 
ried  on  business  under  his  supervision  in 
the  Bird  Manufacturing  Company,  of  whi 
Mrs.  Bird  is  the  sole  owner.     January  1 
firm  of  Bird  &  Selmser  was  formed  und 
ment  in  writing:     '*By  and  between  C.  B. 
♦     •     *     and  E.  E.  Selmser,     *     *     *    i 
ness  of  a  general  real  estate  exchange  andloe 
This  agreement  was  signed  ''Charles  B. 
for  E.  O.  Bird.  E.E.  Selmser."  The  negot 
ing  to  this  agreement  were  between  C.  B. 
E.  Selmser  alone.  Mrs.  Bird,  though  at  the 
city  and  within  easy  reach,  was  never  seen  < 
by  Selmser.     Selmser  testifies  that  he  woul 
with  C.  B.  Bird,  because  he  knew  that  he 
ent,  and  could  not  pay  his  debts.     Mrs.  E 
that  the  reason  why  the  partnership  was  i 
was  that  Mr.   Bird  could  not  do  business 
name.     C.  B.  Bird  testified  that  the  partne 
her  name  ''because  my  time  and  services 
Mrs.  Bird.     They  have  belonged  to  her 
them  to  her    in  1885, .  soon  after  my    bu 
ure.     I  work  for  Mrs.  Bird.     She  pays  mi 
take  out.     My  payment  rests  in  my  discret 
only  capital  put  into  the  business  of  this  fir 
office  furniture,  and  the  payment  of  fifty  c 
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3ck'of  the  Bird  Manufacturing  Company. 
ss  of  the  firm  was  conducted  solely  by  Mr. 
r.  Selmser,  Mrs.  Bird  taking  no  part  therein, 
same  time  Mr.  Bird  was  managing  the  busi- 
)  Bird  Manufacturing  Company,  devoting 
ime  to  that  and  the  business  of  Bird  & 
Mr.  Bird  never  rendered  any  statements  or 
ccounted  to  Mrs.  Bird  concerning  the  busi- 
charge,  or  the  amounts  taken  by  him  for 
se,  and  no  accounts  whatever  were  kept 
3m.  Mrs.  Bird  testifies  as  follows:  ^'Isup- 
)  worth  forty  thousand  dollars  or  fifty  thou- 
s.  We  had  only  a  little  at  first,  at  the  time 
ook  charge  of  my  business.''  It  does  not 
t  either  Mr.  or  Mrs.  Bird  had  any  other 
om  which  to  have  accumulated  this  forty 
lollars  to  fifty  thousand  dollars  except  the 

from  which  Mrs.  Bird  testifies  she  had  an 
the  way  of  rents  for  rooms,  and  from  a 
L  the  premises  other  than  the  house  in  which 

The  two  hundred  and  fifty  dollars  in  ques- 
ler  with  the  two  hundred  and  fifty  dollars 

Selmser  under  the  stipulation,  were  earned 

and  industry  of  Mr.  Bird  and  Mr.  Selmser 
ng  the  sale  of  real  estate  for  which  these 
jre  due  as  commission.  The  real  contention 
the  two  hundred  and  fifty  dollars  in  the 
e  court  is  the  property  of  C.  B.  Bird  or  of  E. 
d  the  determination  of  this  rests  upon  which 
was  in  fact  the  member  of  the  firm  of  Bird 

e  appellant  complains  that  the  court  over- 
otion  for  verdict  at  the  close  of  the  evidence 
for  the  interveners,  and  also  his  motion 
for  new  trial  upon  the  ground  that  the 
verdict  is  contrary  to  and  not  sustained  by 
the  evidence.     There  being  no  conflict  in 
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the  evidence,  the  rule  in  such  cases  does 
Where  there  is  no  conflict,  the  rule  is  that, 
facts  different  minds  might  reach  different  < 
it  is  for  the  jury  to  determine  what  the  pro 
siQn  is.  While,  if  the  case  were  before  us 
novOy  we  might  reach  a  different  conclusioi 
arrived  at  by  the  jury,  we  cannot  under  1 
that  their  conclusion  is  not  warranted  by  t] 

II.  The  appellant  complains  that  Mr 
permitted  to  testify  that  she  received  mone;; 

ing  rooms.  One  of  the  reasons 
creditor:  hus-  for  Claiming  that  the  business 

band  doing         .      ,i  /.-»«-  t*.     -i 

business  as      m  the  uamc  of  Mrs.  Bird  was 

wife's  agent: 

J^^e.  ®^"  business  of  Mr.  Bird  was  her  wa 
for  carrying  on  the  business.'  [ 
was  to  show  her  ability,  and  therefore  admisi 
rulings  assigned  in  admitting  evidence  w 
prejudice,  even  if  erroneous,  and  need  not 
noticed. 

III.  The  appellant  asked  the  following 
which  was  refused:  ^^ Ninth.  The  jury  ar( 
8. . .  ex-   that  there  are  no  issues  in  this 

fM?roc?fons     which    the  question    of    exer 
tojuxy.  pertinent,  and  you  are  instru 

regard  any  claim  of  exemptions  made 
venors."  The  court  gave  the  followin 
Bird  might,  in  good  faith,  give  his  wages 
days  to  his  wife,  or  he  might  be  in  her  emp 
period  of  time,  and  the  same  would  not  be  : 
fraudulent.''  The  following  instruction  ^ 
the  request  of  intervenors:  '*  Under  the  la 
the  earnings  of  the  head  of  the  family  for  1 
services,  at  any  time  within  ninety  days  ne: 
the  levy,  are- exempt  from  execution,  and 
can  give  those  earnings  or  those  services  1 
and  his  doing  so  is  not  a  fraud  upon  his  ere 
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e  fail  to  discern  the  application  of  the  instructions 

Neither  the  defendant,  C.  B.  Bird,  nor  the  inter- 
S.  0.  Bird,  had  asserted  right  to  this  two  hundred 
ty  dollars  as  exempt.  C.  B.  Bird  made  no  claim 
er  to  the  money,  and  E.  O.  Bird  was  not  daim- 
;o  be  exempt  as  earnings  of  her  husband.  While 
le  that  under  the  law  the  earnings  of  the  head  of 
aily  for  his  personal  service,  at  any  time  within 
days,  are  exempt,  and  that  a  husband  may  give 
yes  to  his  wife,  yet  there  was  no  issue  in  the  case 
ch  these  rules  of  the  law  were  applicable.  It 
be  argued  that  herein  was  a  reason  why  the 
id  was  giving  his  time  to  the  business  of  his  wife 
t  fixed  compensation;  but,  if  such  were  the  pur- 
:  stating  these  rules  of  the  law,  the  proper  appli- 

of  them  should  have  been  made.  Under  the 
tions  the  jury  might  well  have  found  that  the 
indred  and  fifty  dollars  were  personal  earnings 
husband,  and,  being  exempt,  the  plaintiff  was 
}itled  to  the  same.     We  think  the  court  erred  in 

these  two  instructions,  and  in  refusing  that 
^y  the  appellant. 

e  have  examined  other  exceptions  taken  to  the 
tions  given,  and  refused,  but  do  not  discover 
•or  therein.  For  the  error  pointed  out,  the  judg- 
f  the  district  court  must  be  reversed. 


IT    Beedle,    Appellee,    v.    William    Cowley 
et  al.,   Appellants. 

;le:    STATUTE  OP    LIMITATIONS:     HOMESTEAD    RIGHTS.      Where    a 

ale  purchaser  of  lands  occupied  as  a  homestead,  after  acquiring 
deed  thereto,  leased  the  land  to  the  former  owner,  but  did  no 
'  act  towards  taking  possession  until  after  five  years  from  the 
when  he  became  entitled  to  a  tax  deed,  and  it  appeared  that 
rife  did  not  join  with  her  husband  in  said  lease,  and  did  not 
of  its  execution,  and  that  subsequently  the  husband  made  a 
ayance  of  the  land  to  the  wife,  held,  that  all  rights  under  the  tax 
were  extinguished. 
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Appeal  from  Monroe  District  Court. — He 
Burton,  Judge. 

Tuesday,  May  24,  1892. 

This  is  a  controversy  involving  the  titl 
ership  of  forty  acres  of  land  in  Monroe  co 
action  is  in  equity,  and  it  was  referred  to  ; 
try  and  determine.  The  referee  awarded 
the  plaintiff.  The  report  of  the  referee  we 
by  the  court,  and  the  defendants  appeal. — u 

B.  W.  Boydy  for  appellants. 
Henry  L.  Dashiellj  for  appellee. 

EoTHROOK,  J. — It  appears  from  the  ev 
W.  V.  Beedle,  the  husband  of  the  plainti 
owner  of  about  three  hundred  acres  of  land 
the  year  1882  he  became  largely  indebted 
Butcher,  and  the  indebtedness  was  reduc< 
ment.  An  execution  was  issued,  and  all  c 
was  sold  on  said  execution,  except  forty  a 
was  duly  set  off  to  the  said  Beedle  as  a 
This  is  the  land  in  controversy  in  this  suit, 
subject  to  the  judgment  lien,  because  it  hfi 
homestead  of  the  plaintiff  and  her  husban< 
years.  There  was  a  brick  dwelling-hous< 
land,  which  the  plaintiff  and  her  husband  c( 
occupy  as  their  home  until  his  death,  in  the 
and  the  plaintiff  claims  that  she  retained  pc 
the  homstead  until  the  commencement  o 
The  defendants  are  the  representatives  < 
Butcher,  now  deceased*,  and  they  claim  title 
under  certain  tax  deeds  which  were  obtaii 
Butcher  in  his  lifetime.  These  deeds  are  fo 
two  sales  by  the  treasurer  of  Monroe  count 
said  sales  was  had  in  October,  1877,  at  whic 


Digitized  by 


Google 


542  '  Beedle  v.  Cowley.  [85  Iowa 

vided  one-fifth  of  the  land  was  sold,  and  the  remaining 
four-fifths  was  sold  in  October,  1878.  The  said  Butcher 
had  the  right  to  a  tax  deed  as  to  one  sale,  in  October, 
1880,  and  to  the  other  in  October,  1881.  The  fact  is 
that  he  did  not  take  his  deeds  until  September,  1882. 

It  is  not  disputed  that  William  V.  Beedle  was  the 
holder  of  the  patent  title  at  the  time  of  the  tax  sales, 
and  that  the  plaintiff  was  his  wife,  and  that  they  con- 
tinued in  possession  of  the  land  in  controversy  until 
his  death,  in  the  year  1889;  and  that  on  the  first  day 
of  December,  1887,  the  said  W.  V.  Beedle  conveyed 
the  said  homestead  to  the  plaintiff.  It  will  be  observed 
from  the  foregoing  statement  of  facts  that,  if  the  plain- 
tiff was  in  the  actual  adverse  possession  of  the  land  at 
the  expiration  of  five  years  from  the  time  Butcher  had 
a  right  to  tax  deeds,  his  right  to  the  land  is  barred, 
and  he  is  not  entitled  to  any  relief  whatever  by  reason 
of  his  tax-sale  purchases.  LaBue  v.  King^  74  Iowa, 
288,  and  cases  there  cited. 

It  is  claimed  in  behalf  of  the  appellants  that  from 
and  after  April  1,  1885,  W.  V.  Beedle  and  his  wife, 
the  plaintiff,  were  not  in  possession  of  the  land  as  a 
homestead,  but  that  they  were  in  possession  as  tenants 
of  Butcher ;  and  the  evidence  shows  that  W.  V.  Beedle 
did  enter  into  a  contract  with  Butcher,  by  which  he 
leased  the  land  as  tenant,  and,  so  far  as  his  right  to 
assert  possession  of  the  same  as  a  homestead  was 
involved,  he  released  the  homestead  right.  But  this 
did  not  determine  the  right  of  the  plaintiff.  He  could 
not,  by  any  act  of  his,  by  way  of  lease  or  otherwise, 
without  the  consent  of  his  wife,  prejudice  her  right  to 
claim  a  homestead.  She  did  not  join  in  any  instru- 
ment leasing  the  land,  and  we  are  satisfied,  from  the 
evidence,  that  she  did  not  know  that  her  husband 
entered  into  contracts  leasing  the  land  from  Butcher. 
She  is  a  woman  far  advanced  in  years,  and  the  evi- 
dence shows  that  she  at  all  times  supposed  she  was 
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holding  the  land  under  her  homestead  i 
maintained  her  right  and  asserted  it  after 
her  husband;  and  the  fact  that  she  took 
of  the  land  from  her  husband  in  1887  i 
,with  the  claim  that  she  surrendered  any  i 
stead.  That  she  had  the  right  to  ma 
cannot  be  questioned.  Under  section  199 
the  homestead  cannot  be  conveyed  or 
unless  the  husband  and  wife,  if  the  own< 
concur  in  and  sign  the  same  joint  instrun 
husband  cannot  remove  the  wife  from  t 
of  the  homestead  against  her  consent  ( 
2215;  Bank  v.  Kennedy ,  58  Iowa,  456): 
taining  the  right  of  the  wife  to  assert  h 
claim,  independent  of  the  acts  of  the 
Stinson  v.  Bichardsonj  44  Iowa,  375;  L\ 
67  Iowa,  97;  Belden  v.  Younger^  76  Iowa, 
be  conceded  that,  as  the  plaintiflE  was  in 
hQr  homestead  by  an  independent  right,  ai 
to  the  control  of  her  husband,  her  lege 
not  be  taken  from  her  by  any  act  of  he 
leasing  the  land  of  Butcher;  and,  as  she 
possession  when  the  five  years'  limitatio: 
rights  under  the  tax  deeds  were  extinguisl 
This  disposition  of  the  case  rendera  it 
to  discuss  and  determine  other  questions 
the  arguments  of  counsel,  and  the  decree  { 

court  is  AFFIRMED. 


Security  Company,  Appellant,  v.  John  ' 
et  al.y  Appellees. 

1.  Accounts:  evidence:  agent's  loan  register. 
loan  agent,  with  headings  at  the  top  of  each  pace 
the  entries  thereunder  will  present  a  record  of 
names  of  the  mortgagor  and  mortgagee,  the  desoript 
erty  mortgaged,  the  dates  when  principal  and  intei 
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ether  they  have  been  paid,  and  the  same  remitted  to  the 
^ee,  is  not  a  book  of  aoconnts  within  the  meaning  of  section 
the  Code,  providing  for  the  admission  of  books  of  account  in 
e. 

)y:  EviDENOE.  Where  a  mortgagor,  under  a  mortgage  pro- 
hat  the  interest  and  principal  were  payable  to  the  mortgagee 
wn  named  in  a  distant  state,  paid  the  several  installments 
est,  as  they  matured,  to  the  agent  who  had  negotiated  the 
bking  his  individual  receipt  therefor,  and  knowing  that  sucb^ 
ts  had  to  be  remitted  to  the  mortgagee  before  the  interest 
I  could  be  obtained,  and,  before  the  maturity  of  such  mortgage, 
;ed  a  new  loan  for  a  larger  sum  through  said  agent,  out  of 
e  authorized  said  agent  to  pay  off  the  former  note  and  mort- 
it  never  inquired  whether  the  money  for  that  purpose  had 
mitted  to  the  mortgagee,  nor  asked  for  the  surrender  of  the 
nd  mortgage  held  by  said  mortgagee,  and  it  appeared  that 
rtgagee  never  authorized  said  agent  to  collect  said  mortgage, 
7as  not  yet  due,  that  it  was  not  in  the  hands  of  said  agent  when 
Jleged  to  have  been  paid,  and  that  while  there  was  oonsider- 
siness  transacted  between  the  agent  and  said  mortgagee,  yet 
nearly  all  cases  the  latter  refused  to  send  mortgages  or  inter- 
pons  to  said  agent  until  the  money  therefor  had  been 
I  at  the  mortgagee's  home,  where  they  were  all  made  payable, 
it  the  agent  having  absconded  with  the  money  obtained  for 
bgagor  under  said  second  mortgage,  without  said  first  mort- 
ving  been  paid,  he  must  be  deemed  the  agent  of  the  mort- 
nd  the  payment  made  to  aaid  agent  as  above  stated  was  no 
to  an  action  for  the  foreclosure  of  the  first  mortgage. 

from  Folk  District   Court. — ^Hon.   Makous 
Kavanagh,  Jr.,  Judge. 

Tuesday,  May  24,  1892. 

ON  to  foreclose  a  mortgage  upon  certain  real 

Polk  county,   Iowa.     The  court  below  dis- 

he  plaintiflE's  petition   and  rendered  a  judg- 

ainst  it  for  costs.     The  plaintiflE  appeals. — 


fman  d  Guernsey ^  for  appellant. 

roft  <&  Bowefty  A,  N.  Porter y  and  S.  S.   Cole, 
lees. 
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KiNNE,  J. — December  28,  1878,  the  ^^  -  "  ■ 
John  T.  Graybtol,  being  the  owner  of  certai 
Polk  county,  lova,  made  a  loan  of  eight.hui 
lars  thereon  of  William  BoUes  of  Hartford,  Coi 
The  loan  was  to  run  for  five  years,  and  was  s< 
mortgage  on  said  land,  in  the  execution  of 
wife  joined.  October  28,  1882,  said  BoUes 
assigned  said  note  and  mortgage  to  the  plaint 
time  subsequent  to  the  execution  of  the  mort 
exact  date  does  not  appear)  Graybeal  and  wif 
land  to  the  defendant  Mally.  To  the  plaint 
tion  for  a  foreclosure  of  the  mortgage,  which 
usual  form,  the  defendants  plead  that  on  June 
the  defendant  John  T.  Graybeal  paid  to  sai 
the  then  owner  of  the  note  and  mortgage,  e 
dred  and  sixty-three  dollars  and  thirty-three  c 
amount  then  accrued  thereon.  It  seems 
made  application  for  the  loan  to  and  pr 
through  one  Hugh  R.  Creighton,  then  a  loan 
Des  Moines.  After  this  mortgage  had  been 
the  defendant  Graybeal  placed  another  mortgf 
land,  and  also  became  indebted  to  various  pari 
of  whom  had  reduced  their  claims  to  judgm( 
the  purpose  of  paying  oflE  his  indebtedness, 
application  to  said  Creighton  for  another  loan 
thousand  dollars  on  the  land,  given  as  securi 
former  mortgage,  as  well  as  upon  other  lani 
application  was  made  April  28,  1883,  and  it  i 
by  Graybeal  that  Creighton  was  to  make  1 
thousand  dollar  loan,  procuring  the  money  wh 
could,  and  to  pay  oflE  the  Bolles  and  the  oth 
gage^  and  certain  judgments  out  of  the  money 
balance  was  to  be  turned  over  to  him.  June 
it  is  claimed  that  Creighton  had  placed  the  th 
sand  dollar  application  and  procured  the  m< 
this  is  by  no  means  clear  from  the  testimony. 

Vol.  85—35 
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r. testify  that  the    arrangement    was  that 

loan  was  to  be  paid  immediately  on  the 
>t  the  money  on  the  three  thousand  dollar 
ppears  that  the  three  thousand  dollars  was 
at  to  pay  all  the  incumbrances  on  the  land, 
Ltter  was  pending  unsettled  between  Graybeal 
ton  for  nearly  two  years,  awaiting  the  rais- 
igh  money  by  the  former  to  satisfy  all  the 
.  As  near  as  can  be  ascertained  from  this 
5  was  accomplished  in  December,  1884.  No 
however,    was     had    by    Graybeal    with 

and  June  3,  1885,  the  latter  absconded, 
iiad  not  paid  to  Bolles  any  money  on  account 
gage. 

establish  the  fact  that  Creighton  in  receiving 

)f  the  three  thousand  dollar  loan   as  was 

required  to  pay  off  the  Bolles  loan  acted 

as  the  agent  of  Bolles,   the  defendants 

introduced  in  evidence  Creighton's  book 

s  loans  were  registered,  in  which  there  was 

idicating  the  payment  of  the  Bolles  loan. 

on  which  the  loan  register  was  introduced 
•esume  was  that  it  was  a  book  of  account. 
)  provides  that  ^' books  of  account  containing 
''  one  party  against  the  other,  made  in  the 
)urse  of  business,  are  receivable  in  evidence, '^ 
the  following  circumstances  appear:  First. 
ks  must  show  a  continuous  dealing  with 
nerally,  or  several  items  of  charge  at  differ- 
Lgainst  the  other  party  in  the  same  book  or 
)ks."  Second.  '*It  must  be  shown  by  the 
Q  oath  or  otherwise  that  they  are  his  books 

entries.'^  Third.  ^^It  must  be  shown  in 
ir  that  the  charges  were  made  at  or  near  the 
)  transaction  therein  entered,  unless  satisfac- 
>ns  appear  for  not  making  such  proof.'' 
^The  charges  must  also  be  verified  by  the 
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party  or  clerk,  who  made  the  entries,  to 
they  believe  them  just  and  true ;  or  a  su 
must  be  given  why  such  verification  i 
Code,  section  3658.  This  book  was  not  a 
the  reason  that  the  preliminary  proof 
statute  was  not  made.  It  was  not  shown 
was  an  account  book,  or  that  the  cha 
therein  were  made  in  the  usual  course  of 
was  a  single  requirement  of  the  statute  as  1 
proof  complied  with.  Karr  v.  StiverSy  c 
Fordv.  St.  £.,  K.  dN.  W.  B'y  Co.,  54  Iowj 
Rep.  126;  Cummins  v.  Hull,  35  Iowa,  25! 
admitted  in  evidence  was  so  ruled  as  to  i 
Loan,''  ^'Name  of  Mortgagor''  and  '* 
*' County,''  ''Name  of  Mortgagee,  Post  OflB 
Payable,"  ' 'Description of  PropertyMortgj 
gage  Record,"  "No.  of  Application,"  " 
and  Time,"  "Coupon  Nos.,"  "Principal 
When  Due  and  Paid,"  "Date  Remitted,' 
Co.  Amount,"  "Remarks."  These  cons 
ings  to  the  page,  under  each  of  which  the  ] 
could  be  made.  It  is  clear  that  such  a  1 
if  any,  of  the  characteristics  of  an  accoi 
contains  no  charges.  It  does  not  show 
dealing  with  persons  generally.  It  is  not 
as  the  statute  contemplates  as  a  book  of 
is  simply  a  private  memorandum  bo^ 
Creighton  for  his  own  use  and  conver 
transaction  of  his  business.  Hancock  v. 
Iowa,  374;  Fitzgerald  v.  McCarty,  55 
Van  Every  v.  Fitzgerald^  31  N.  W.  Rep. 
36;  Pollard  v.  Turner ^^^  N.  W.  Rep.  192 
Ldboree  v.  Klostermanj  49  N.  W.  Rep.  (N 

II.  It  is  clear  to  our  minds  that  in 
three  thousand  dollar  loan  Creighton  was 
2.  aobkcy:  Graybeal.    The  latter  made  £ 

•  evidence.        ^^  YAm  for  the  loan.     He  ^ 
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the  money  wherever  he  could  do  so,  and  with  its  pro- 
'*'^'"''"  *^ay  oflE  various  liens  upon  the  property;  among 
the  Bolles  loan.  He  held  the  fund  received  on 
ee  thousand  dollar  loan  as  Graybeal's  agent, 
^n  could  not,  while  holding  this  money  as 
iPs,  make  it  the  money  of  Bolles  or  the  plain- 
.  thus  work  a  payment  of  the  plaintiff's  mort- 
:cept  by  sending  it  to  the  plaintiff,  unless  the 

or  Bolles,  knowing  that  Creighton  had  the 
n  his  hands,  consented  to  some  other  applica- 

it,  or  so  acted  as  in  law  would  amount  to  a 

that  Creighton  should  retain  the  money  as 
's  agent.  Pease  v.  Dibble,  57  Ga.  446;  Price  v. 
70  Ga.  381;  Bradford  v.  Arnold^  33  Tex.  412; 

V.  Mayer,  7  Cal.  81.  It  does  not  appear  that 
)r  the  plaintiff  had  any  knowledge  whatever 
lybeal  waS  negotiating  the  three  thousand  dol- 
L,  and  neither  of  them  were  in  any  way  con- 
v^ith  the  transaction. 

ermore,  there  is  no  evidence  that  Creighton 
r  authorized  to  collect  the  Bolles  loan.  It  was 
due,  and,  so  far  as  Bolles  was  concerned,  there 
occasion  to  collect  it,  or  to  authorize  any  one  so 
Indeed  it  is  not  claimed  that  Bolles  ever  gave 
)n  any  special  authority  to  collect  the  loan.  It 
:ed,   however,  that  the    letters  which    passed 

Bolles  and  Creighton  show  a  general  authority 
3t  all  his  loans,  whether  due  or  not,  but  the 
J  does  not  sustain  this  theory.  Creighton 
iducting  an  independent  business — that  of  a 
sncy.     New  England  Mortgage  Security  Co.  v. 

1  South.  Rep.  (Miss.)  242.  It  appears  that 
it  all  times  during  his  dealings  with  Creighton 
I  and  exercised  the  right  of  accepting  or  reject- 
ighton's  applications  for  loans;  that  in  nearly 
3  Bolles  refused  to  send   notes,  mortgages  or 

coupons  to   Creighton  until  the  money  had 
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first  been  paid  to  him;  and  that  all  these 
payable  at  Hartford,  Connecticut.  Octobc 
and  prior  to  the  expiration  of  this  loan,  Bo 
Creighton  that  all  his  business,  including 
question,  had  been  placed  in  the  plaint: 
Graybeal  testifies  that  he  knew  BoUes  lived 
and  that  the  loan  was  payable  at  Hartford, 
paid  interest  to  Creighton  he  got  receipts  in 
name.  He  knew  Creighton  had  to  send 
money  east  before  he  could  get  the  intere 
He  never  inquired  of  Creighton  as  to  whe 
remitted  the  money  for  the  BoUes  loan  to  E 
plaintiff.  He  never  asked  Creighton  to  s 
him  the  BoUes  bond  and  mortgage,  nor  c 
ask  BoUes  or  the  plaintiff  for  them.  He  ^ 
recoUect  the  name  of  the  party  who  held  tl 
against  him.  No  one  told  him  that  Cre 
acting  as  agent  for  BoUes.  He  never  asl 
interest  coupons  when  he  paid  the  interest  tc 
There  is  no  pretense  that  Creighton  had 
papers  in  his  hands  at  the  time  it  is  claim 
was  paid.  The  general  rule  is  well  settle 
paying  to  an  agent  the  amount  due  upon 
paper,  when  the  agent  does  not  have  the  p 
possession,  does  so  at  his  peril.  Haines  v, 
25  N.  J.  Eq.  179;  Smith  v.  Kidd,  68  N.  Y.  ] 
ter  V.  Games,  9  N.  E.  Rep.  323,  103  N.  Y. 
on  Mortgages,  sec.  964;  Mechem  on  Agency, 
And  it  has  often  been  held  that  authority  < 
to  receive  the  interest  on  a  note  does  not  an 
to  pay  him  the  principal.  Mechem  on  Agei 
379,  and  cases  cited;  Jones  on  Mortgages,  « 
This  doctrine  also  finds  support  in  Fisher 
50  Iowa,  459;  Draper  v.  Rice,  56  Iowa,  11- 
Tappa/n  v.  Morseman,  18  Iowa,  500,  the  doct 
stated  by  Judge  Dillon:  ^*So  that  it  may  b( 
as  a  general  rule  that,  if  a  debtor  owing  r 
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jecurity  pays  to  or  settles  with  another  as  an 
is  his  duty,  at  his  peril,  to  see  that  the  person 

or  settled  with  is  in  possession  of  the  security. 
Lus  in  possession,  the  debtor  must  show  that 
n  to  whom  he  pays  or  with  whom  he  settles 
lal  authority,  or  has  been  represented  by  the 
to  have  such  authority,  although  for  some 
)t  in  possession  of  the  security.'' 

evidence  also  shows  that  Graybeal  never 
the  interest  coupons  from  Creighton  at  the 
3aid  the  interest,  and  the  former  says  he  sup- 
s  was  because  he  had  to  remit  the  money  to 

holding  the  bond  and  coupon  before  he  could 
coupon.  It  appears  from  the  testimony  of 
Porter  who  seems  to  have  been  assisting  Mr. 

in  this  loan  transaction,  that  in  a  statement 
1  for  Graybeal  in  the  winter  of  1884  by  Creigh- 
latter  had  charged  Graybeal  interest  on  this 
►an  up  to  November  17,  1884, — a  year  after 

and  Porter  claim  it  was  paid  by  the  appli- 
l  a  part  of  the  three  thousand  dollar  loan, 
rter  says  he  did  not  examine  it,  but  it  clearly 

that  the  fact  that  the  BoUes  loan  had  not 
i  was  called  to  the  attention  of  Graybeal  and 
Y  Creighton  over  a  year  after  he  had,  as  they 
jceived  the  proceeds  of  the  three  thousand 
in.  We  have  carefully  examined  all  the  testi- 
id  are  fully  satisfied  that  Creighton  was  not 
le  agent  of  BoUes  to  receive  this  money;  that 
lolles  nor  the  plaintiflE  did  anything  to  induce 

to  believe  that  Creighton  was  authorized  to 
\ie  money  on  the  Bolles  loan.  There  are  no 
this  case  from  which  Graybeal  had  a  right  to 
that  Creighton  had  authority  to  receive  the 
1  the  Bolles  mortgage.  In  principle  this  case 
ppee  V.  Pondy  77  Iowa,  236.  See,  also,  Artley 
on,  73  Iowa,  132. 
judgment  of  the  court  below  is  reversed. 
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J.  M.  Soholl,  Appellant,  v.  The  Bradstrbe' 

Appellee. 

1.  Pleading:  amendment  of  petition  after  dbhui 
Error  in  sustaining  a  demurrer  to  a  pleading  will  be  d< 
by  the  subsequent  amendment  of  the  pleading  demui 
conform  to  the  ruling  of  the  court. 

2.  Libel:  false  report  bt  commercial  aqenct:  dama^ 
The  plaintiff,  a  merchant,  was  falsely  reported  by  the  del 
to  have  been  attached  for  a  large  sum  named.  In  conse 
several  creditors  of  the  plaintiff  forwarded  their  claims 
but  upon  being  advised  of  the  mistake  the  claims  we 
for  payment,  and  were  paid  when  due.    The  plaintiff' 

•  not  attached,  nor  was  his  credit  impaired.  Heldf  in 
damages  on  account  of  the  alleged  libel,  that  the  p 
suffered  no  material  damage,  and  there  being  no  evide 
the  jury  properly  found  in  favor  of  the  defendant. 

Appeal  from  Des  Moines  District  Court. — Ho] 
H.  Phelps,  Judge. 

Tuesday,  May  24,  1892. 

Action  to  recover  damages  for  an  al] 
There  was  a  verdict  and  judgment  for  the 
The  plaintiff  appeals. — Affirmed. 

J.  T,  Iltick,  for  appellant. 

S.  L.  Glasgow^  for  appellee. 

JtoTHRocK,  J. — I.     It  appears  from  the  ; 

from  the  year  1874  to  the  year  1878  the  pi 

A.  Scholl  were  in  partnership,  i 

1.  Plbadino:  1        j  i  J         1 J 

amendment      ou  a  hardware  store  and  sold  c 
after  demur-    implements  at  Carthage,  in  tl 

rer:  waiver.        „!•       •  i  i  i  • 

Illinois,  under  the  partnershi] 
Scholl  Bros.  In  1878,  A.  Scholl  withdrew 
business,  but  it  was  continued  and  carried 
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plaintiff  in  the  said  partnership  name  of  Scholl  Bros, 
ndant  is  an  incorporated  mercantile  agency 
in  the  business  of  collecting  information 
the  business  character  and  credit  and  pecu- 
;ponsibility  of  merchants,  traders  and  others 
in  commercial  pursuits,  and  imparting  such 
ion  to  its  subscribers,  who  are  largely  com- 
:  wholesale  merchants  and  dealers.  One 
of  imparting  such  information  to  the  sub- 
is  by  means  of  what  is  called  a  ''sheet  of 
md  corrections,'^  published  and  sent  to  their 
rs  by  mail.  On  the  thirteenth  day  of  Novem- 
,  one  of  these  sheets  was  issued  and  published 
gton,  in  this  state,  which  contained  the  fol- 
iatement:  ''Illinois,  Carthage,  Scholl  Bros, 
and  implements.  Attached  three  thousand, 
ired  and  seventy-two  dollars  and  eighty-one 
This  action  is  founded  upon  this  publication, 
►riginal  petition  alleged  the  publication  of  the 
ds,  with  the  usual  matter  in  the  way  of 
and  demanded  damages  in  the  sum  of  five 
dollars.  There  was  a  demurrer  to  the  peti- 
)n  the  grounds:  ^^ First.  That  the  alleged 
)n  was  neither  libelous  nor  defamatory  nor 
e  per  se;  second,  there  are  no  allegations  of 
the  petition ;  third,  there  are  no  allegations 
I  damages  in  the*  petition.''  The  demurrer 
ined,  and  as  we  infer  it  was  sustained  on  all 
ids  above  set  forth.  We  infer  this  from  the 
the  plaintiff  amended  his  petition  so  as  to 
the  publication  was  made  with  malice,  and 
Qg  and  setting  up  that  he  sustained  special 
in  the  sum  of  twelve  dollars  by  reason  of  the 
m.  This  was  an  acquiescence  in  the  ruling 
art  that  the  publication  was  not  libelous  in 
ause  if  it  were  it  would  not  be  necessary  to 
cial  damages. 
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It  is  contended  by  counsel  for  the  appellant  that 
the  publication  is  libelous  per  se.  That  question  was 
settled  by  the  demurrer.  The  plaintiflE  did  not  stand 
upon  his  original  petition.  He  amended  it  to  conform 
to  the  ruling  of  the  court.  By  his  amendment  he 
waived  any  objection  to  the  ruling;  and  as  is  said  in 
Smith  V.  Cedar  Falls  <&  M.  B'y  Co.,  30  Iowa,  247: 
**He  cannot  be  permitted  to  submit  his  cause  for  trial 
and  afterwards  raise  objections  to  rulings  which  he  has 
assented  to  by  conforming  his  pleadings  thereto.'^  By 
amending  his  pleading  after  a  demurrer  thereto  has 
been  sustained,  a  party  waives  any  objection  which  he 
may  have  to  the  ruling  on  the  demurrer.  Taylor  v. 
Galland,  3  Gt.  Greene,  17;  Melhop  v.  Doane;  31  Iowa, 
397;  Philips  v,  Hosford,  35  Iowa,  593;  Muscatine  v. 
Packet  Co.,  47  Iowa,  350. 

II.     As  the  publication  was  not  libelous  in  itself, 

as  determined  by  the  court  below  and  acquiesced  in  by 

the  plaintiflE  by  amending  his  petition,  the 

i:  Libbl:  false  re-  .     .  x«  •       i.i.  v 

port  by  com-    rcmaiumg  questions  in  the  case  may  be 

mercl&i  &ireii* 

cy:  damages:  determined  very  briefly.  It  appears  from 
the  evidence  that  the  plaintiflE  at  all  times 
continued  the  business  in  the  name  of  SchoU  Bros.  He 
testified  as  a  witness  upon  that  subject  as  follows: 
"I  have  been  running  the  business  under  the  name  of 
SchoU  Bros.,  and  have  advertised  my  business  in  the 
local  paper  at  Carthage  in  that  way.  I  published  my 
business  card  in  the  Carthage  paper  under  the  name  of 
SchoU  Bros.  There  has  never  been  any  change  in  the 
name  of  the  firm  or  in  the  business  card.''  The 
defendant  sought  to  prove  that  attachments  in  the 
amount  named  in  the  publication  complained  of  were 
levied  upon  the  property  of  A.  SchoU,  at  Carthage, 
just  before  the  publication  was  made.  This  evidence 
was  not  permitted  to  go  to  thejuiy,  but  it  appears  from 
other  evidence  that  the  attachments  referred  to  in  the 
publication  were  against  A.  Scholl;  and  it  appears  that 
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s  consequence  resulted  to  the  plaintiflE  from 
cation.  Two  of  the  creditors  of  the  plaintiflE 
k  sent  their  claims  to  Carthage  for  collection 
it  of  the  publication,  but  upon  being  advised 
ittachments  were  not  against  the  plaintiflE  pay- 
not  pressed,  and  when  the  claims  became  due 
I  paid  without  suit.  This  is  the  extent  of  the 
publication  had  on  the  plaintiflE's  business, 
irty  was  not  seized  by  his  creditors,  his  busi- 
neither  broken  up  nor  interfered  with,  and 
;  was  in  no  manner  impaired.  There  is  no 
that  the  agents  of  the  defendant  were  actuated 
B  in  making  the  publication.  On  the  con- 
Par  as  appears, "it  was  a  mere  innocent  mistake, 
the  plaintiflE  should  not  complain.  He  gave 
I  reason  to  believe  that  SchoU  Bros,  were  in 
when  in  fact  he  adopted  that  name  instead  of 
own,  and  he  should  not  complain  that  per- 
►osed  it  was  A.  Scholl  and  himself  who  con- 
L  business.  This  was  the  appearance  of  the 
so  far  as  the  public  was  supposed  to  know, 
bhat  belief  the  report  complained  of  was  made 
roper  and  legitimate  business,  for  the  sub- 
f  the  defendant  had  the  right  to  know  if  the 
3f  a  member  of  the  firm  was  attached.  As 
eation  by  the  defendant  was  not  actionable 
was  incumbent  on  the  plaintiflE  to  prove  that 
e  special  damages,  and  that  the  publication 
in  malice.  The  law  does  not  impute  or  pre- 
ice  where  the  words  are  not  actionable  |>er, 56. 
ng  no  malice  shown,  and  the  amount  of  actual 
being  so  insignificant,  we  conclude  that  the 
id  judgment  should  be  sustained, 
court  instructed  the  jury  that  if  they  found 
cts  to  be  established  by  the  evidence  the  pub- 
jould  be  regarded  as  a  privileged  conimunica- 
unsel   have  argued    the    question    at  length 
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whether  the  publications  of  commercial  a 
the  defendant  are  entitled  to  immunity  or 
of  privileged  communications.  We  do  not 
case  as  property  raising  that  question,  and  i 
do  not  consider  it.  We  base  our  affirmance 
on  the  ground  that  the  publication  was  wit] 
and  that  the  actual  damages  sustained,  if  a 
small  that  the  plaintiff  has  no  just  cause  to 
the  judgment. 

III.  The  appellant  filed  a  motion  fe 
appellee's  additional  abstract  from  the  1 
ground  that  it  was  not  filed  within  proper 
motion  will  be  overruled.  The  record  sho 
appellee's  abstract  was  served  on  the  defen 
twenty-seventh  day  of  July,  1891,  and  filed 
day.  The  cause  was  not  submitted  to  this 
the  January  term,  1892.  The  appellant  wa 
diced  by  delay  in  filing  the  additional  abstri 

The  judgment  of  the  district  court  is  ai 


W.  H.  H.  Colby,  Appellant,  v.  S.  T.  Mese 

Appellees. 

1.  Injunction:  bond:  damages:  rents.  A  judgmei 
has  been  enjoined  by  an  adverse  claimant  from  sell 
estate  under  execution  is  not  entitled,  in  an  action  v 
tion  bond,  to  recover  the  rental  value  of  such  property 
was  delayed  in  obtaining  title  by  reason  of  the  in j unci 

2.  :  :  :  ATTORNEY  PEES.     Where  it 

action  that  the  injunction  was  the  only  relief  sought  ii 
proceeding,  and  that  the  same  was  dissolved  upon  fin 
plaintiff  is  entitled  to  recover  his  necessary  costs  a: 
procuring  the  dissolution,  including  attorney  fees. 

Appeal   from  Webster   District    Court. — H 
Stevens,  Judge. 

Tuesday,  May  24,  1892. 

Action  on  an  injunction  bond.    From 
for  the  defendants,  the  plaintiff  appeals. — I 
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right,  for  appellant. 

Healy  <&  Redly,  for  appellees. 

^  J. — I.  The  plaintiflE  was  a  judgment 
e  Pomeroy,  who  owned  lot  one  in  block 
lumber  twenty-three,  in  the  city  of  Ft. 
3odge.  The  plaintiff  took  execution  and 
evied  on  the  lot,  and  was  proceeding  to 

by  virtue  of  the  levy.  The  defendant, 
3  residing  on  the  lot,  and  claimed  to  own 
irtue  of  a  tax  deed,  and  also  claimed  that 
upon  which  the  plaintiff  was  about  to  sell 
•ongfuUy  issued,  because  of  the  issuance 
mention  that  was  not  returned.  He  insti- 
L  which  he  enjoined  the  plaintiff,  Colby, 

in  that  suit,  and  the  sheriff,  from  making 
3  result  of  that  suit  was  a  judgment  for 
'or  costs,  and,  in  effect,  dissolving  the 
[•hereafter  another  execution  was  taken, 
Id,  and  purchased  by  the  plaintiff,  leav- 
rt  of  his  judgment  unsatisfied.  This  suit 
iction  bond,  and  the  damages  sought  are, 
•ental  value  of  the  lot  for  the  time  he  was 
taining  title  because  of  the  injunction,  or 
1  the  purchase  price  for  that  time;  and, 
eys'  fees  expended  in  procuring  a  dissolu- 
1  junction.  The  cause  was  submitted  to 
out  a  jury,  which  gave  a  general  judg- 
lefendants. 

Q  for  rental  or  for  the  interest  on  the 
)  is  fully  controlled  by  the  case  of  Bullard 
!3  Iowa,  373,  determined  since  the  sub- 
ds  case,   and  it  is  in  accord  with  the 

district  court. 

laim  for  attorneys'  fees,  we  think,  is  also 
the  case  of  Bullard  v.  HarknesSj  but  that 
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is  not  in  accord  with  the  hoi 
'  attorney'      '  district  couft.     In  that  case  it 

stated:  ^^When  an  injunction 
relief  sought,  and  the  dissolution  is  proci 
final  hearing,  necessary  costs  and  expenses  i 
the  dissolution  are  recoverable.'^  And  ali 
the  injunction  is  merely  auxiliary,  expens 
in  defending  the  action  are  not  recoveral 
propositions  are  supported  by  a  citation  of 
We  should  then  look  to  the  relief  sought  in 
tion  proceeding  in  question.  The  prayer  is 
fore  plaintiff  asks  that  he  may  have  an 
restraining  said  sheriff  and  said  judgme 
from  proceeding  with  said  sale  under  said 
and  that  the  clerk  may  be  directed  to  issue 
and  that  they  may  be  perpetually  enjoined  i 
or  attempting  to  sell  said  lot  one  (1),  blc 
three  (23),  and  that  he  may  have  decree  tl 
for  costs.''  In  that  suit  the  defendant 
plaintiff  in  this  suit,  filed  an  answer,  with  tl: 
prayer:  ^'Defendants  therefore  pray  that 
injunction  heretofore  granted  in  this  cai 
dissolved,  and  that  they  may  have  their  cos 
The  answer  is  purely  defensive  in  its 
purpose,  and  neither  party  asks  for  even  gei 
The  issue  is  only  as  to  the  continuance  or 
ance  of  the  injunction.  The  facts  in  th( 
adjudged  favorably  to  the  defendant  Coll 
injunction  dissolved.  As  between  the  plain 
defendants,  the  case  is  exactly  within  the  ru 
Thomas  v.  McDaneld,  77  Iowa,  299,  as  follo\^ 
the  prayer  for  injunction  and  the  allega 
which  it  is  asked  from  the  petition,  and  1 
case  left."  See,  as  announcing  the  same  ri 
V.  Harkness,  supra,  and  other  cases  cited.  ' 
ing  presents  the  rule  of  the  appellees'  < 
''Where  the  principal  contest  upon  the  h 
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-^^^  with  reference  to  the  injunction,  but  concerning  a 
Lon  of  title,  the  injunction  being  only  incidental 
;o,  and  the  counsel  fees  incurred  upon  the  trial 
[  have  been  incurred  in  the  absence  of  any  injunc- 
it  was  held  that  they  could  not  be  included  in  the 
ges.^^  The  difficulty  is  not  with  the  correctness 
I  rule,  but  with  its  application.  The  '^principal 
3t'^  in  this  case  was  *^with  reference  to  the 
ction.'^  It  was  the  contest.  The  question  of  the 
vas  incidental.  Neither  party  asked  for  a  decree 
ishing  title.  The  case  in  this  respect  is  precisely 
""homas  v.  McDaneldj  77  Iowa,  299. 
t  is  said  that  if  Meservey' s  tax  deed  had  not  been 
ged  void  in  the  injunction  suit,  it  would  have 
sitated  another  suit,  after  obtaining  his  deed 
'  his  execution  sale,  to  settle  his  title.  Possibly 
id  possibly  not.  We  cannot  assume  it  as  a  rule 
e  adjustment  of  costs  in  an  action  tried.  In  the 
etion  case  there  was  an  intervention  by  one  A.  C. 
vey,  and  in  her  petition  she  claimed  title  to  the 
against  both  the  plaintiff  and  the  defendant, 
laim  to  the  title  was  by  virtue  of  a  sheriff's  deed 
on  another  judgment  against  Pomeroy,  known 
)  **Neidecken  judgment.''  Colby  took  issue  upon 
itition  of  intervention,  and  upon  the  hearing  the 
^n  was  dismissed.  The  issues  presented  by  the 
iff's  petition  and  that  of  the  intervenor  were 
ct,  and  a  judgment  dismissing  the  petition  of 
ention  would  not  have  determined  the  issues  for 
efendants  against  the  plaintiff.  The  appellees 
no  claim  otherwise,  and  the  point  need  not  be 
)d  further. 

'or  procuring  the  dissolution  of  the  injunction  the 
iff  should  have  been  allowed  his  reasonable 
se  for  attorneys'  fees.    Eeversed. 


Digitized  by 


Google 


May  1892]  Abell  N.  B.  &  B.  Co.  .v.  Hukd.  559 


85    650| 


Abell  Note  Brokebagb  &  Bond  Company,  Appellee, 
V.  W.  H.  HuRD  et  al.y  Appellants. 

Same  v.  Anthony  Bank  et  al.y  Appellants. 

Action:  real  party  in  interest:  promissory  note:  indorsee  fob 
COLLECTION.  An  indorsee  of  a  promissory  note  for  the  purposes  of 
ooUeotion,  being  the  holder  of  the  legal  title  thereto,  may  bring  an 
action  thereon  in  his  own  name.  f 

Appeal  from   Woodbury  District  Court. — Hon.  0.  H. 
Lewis,  Judge. 

Tuesday,  May  24, 1892. 

Action  upon  a  promissory  note  payable  to  ** Anth- 
ony bank  or  order, ^'  and  indorsed  by  the  bank  to 
Calais  National  bank,  and  by  the  latter  bank  to  the 
plaintiflE  for  collection.  The  defendants  answered, 
alleging  want  of  consideration  and  fraud  upon  the  part 
of  the  Anthony  bank  and  W.  H.  Hurd,  its  president, 
in  obtaining  the  note.  The  case  was  submitted  to  the 
court,  and  at  the  close  of  the  testimony  the  defendants 
moved  to  dismiss,  on  the  ground  that  the  plaintiflE  was 
not  the  real  party  in  interest.  The  motion  was  over- 
ruled, and  judgment  entered  for  the  plaintiflE.  The 
defendants  appeal.  The  other  case  above  entitled 
being  identical,  and  involving  the  same  questions  is 
submitted  herewith. — Affirmed. 

J.  8.  Lawrence  and  J.  H.  Quicky  for  appellants. 

Chas.  K.  WilliamSy  for  appellee. 

Given,  J. — The  only  question  discussed  on  this 
appeal  is  the  plaintiflE's  right  to  prosecute  the  action. 
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— p 

The  appellant's  contention  is  that,  as  the  note  was 
indorsed  to  the  appellee  for  the  purpose  of  collection, 
it  is  not  the  real  party  in  interest,  and  therefore  not 
entitled  to  prosecute  this  action ;  citing  section  2543  of 
the  Code,  which  requires  that  *^every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest, 
except  as  provided  in  the  next  section, '^  as  to  executors, 
etc.  This  contention  of  the  appellants  is  fully  answered 
in  Cottle  v.  ColCy  20  Iowa,  485,  where  it  is  said:  **The 
course  of  decision  in  this  state  establishes  this  rule, 
viz. :  That  the  party  holding  the  legal  title  of  a  note  or 
instrument  naay  sue  on  it  though  he  be  an  agent  or 
trustee,  and  liable  to  account  to  another  for  the  pro- 
ceeds of  the  recovery,  but  he  is  open,  in  such  case,  to 
any  defense  which  exists  against  the  party  beneficially 
interested. '^  The  right  of  the  appellants  to  maintain 
their  defense  of  fraud  and  want  of  coDsideration  was 
not  questioned,  but  it  does  not  appear  that  they 
oflEered  any  evidence  whatever  to  sustain  that  defense. 
The  appellee  contends  that  the  appellants  should  have 
raised  their  objection  to  the  capacity  of  the  plaintiff  to 
maintain  the  action  by  demurrer  or  answer,  and  that 
it  was  too  late  to  raise  the  question  by  motion  after  the 
evidence  was  introduced.  As  our  view  of  the  cases 
just  expressed  fully  disposes  of  them,  we  have  not  con- 
sidered this  claim  of  the  appellee. 

The  judgments  of  the  district  court  are  affibmed. 


|ii6  aoil       J.  H.  RiTCHEY,  Appellant,  v.  Daniel  Fisheb   et  aZ., 

Appellees. 

Appeal:  notice:  time  of  servicb.  The  servioe  of  notice  apon  the 
fourth  day  of  December  of  an  appeal  from  an  order  of  court  made  on 
the  third  day  of  the  preceding  June,  is  not  within  the  time  allowed 
by  section  3173  of  the  Code  for  the  taking  of  appeals. 
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Appeal  from  Adams  District  Court. — Hon,  Dell  Sti 

Judge. 

Tuesday,  May  24,  1892. 

Application  for  a  new  trial  in  an  action  in  ec 
The  facts  are  stated  in  the  opinion. — Dismissed. 

J.  H.  Ritchey^  in  pro.  per. 
Dale  (&  Brown,  for  appellees. 

Robinson,  C.  J. — In  the  year  1885  an  actioi 
pending  in  the  district  court  of  Adams  count; 
which  A.  B.  Fisher  was  plaintiflE  and  J.  H.  Rii 
the  plaintiflE  in  this  action,  was  defendant.  It 
commenced  in  August,  1883,  to  set  aside  two  coi 
ances  of  real  estate,  and  for  other  relief.  In  M 
1885,  Fisher  died,  and  the  administrator  of  his  ei 
A.  F.  Oakey,  was  substituted  as  plaintiflE,  and  the 
was  thereafter  prosecuted  in  his  name.  On  the  tw 
seventh  day  of  the  month  last  named  the  district  i 
rendered  a  decree  in  favor  of  the  plaintiflE,  Oi 
administrator,  which  was  aflBrmed  by  this  court  o: 
eleventh  day  of  June,  1886.  See  Oakey  v.  Ritche 
Iowa,  69.  On  the  twenty-third  day  of  May,  : 
Ritchey  filed  in  the  Adams  county  district  coui 
petition  in  this  proceeding,  asking  for  a  new  trial, 
June,  1889,  D.  S.  Sigler  filed  a  motion  supports 
affidavit  asking  to  be  substituted  as  a  party  to 
original  action,  and  in  the  proceeding  for  a  new 
in  place  of  Oakey,  administrator,  on  the  ground 
he  had  become  the  sole  owner  of  the  real  estate  in 
troversy.  The  motion  was  sustained  on  the  sixth 
of  June,  1889.  On  the  seventh  day  of  January,  ] 
the  plaintiflE  was  given  thirty  days  in  which  to  fi 
amended  and  substituted  petition,  and,  if   not 

Vol.  85—36 


Digitized  by 


Google 


562  RiTCHEY  V.  FiSHEB.  [85  Iowa 

within  that  time,  the  cause  was  to  be  dismissed.  On 
the  sixth  day  of  the  next  month  he  filed  a  petition,  in 
which  he  alleged  as  grounds  for  a  new  trial  that,  after 
the  evidence  had  been  taken  in  the  original  action,  and 
about  three  months  before  it  was  submitted  to  the 
court  for  a  final  decree,  he  was  arrested  upon  a  false 
charge  of  larceny  as  the  result  of  a  conspiracy  entered 
into  by  Fisher  and  others  to  influence  public  opinion 
against  him,  and  aSect  the  result  in  the  action  then 
pending;  that  in  consequence  of  the  charge  and  arrest 
his  friends  deserted  him,  and  facts  material  to  a  deter- 
mination of  the  case  on  its  merits  were  suppressed,  and 
he  was  unable  to  discover  them  until  within  the  last 
year;  that  he  was  arrested  about  December,  1884,  and 
was  in  the  custody  of  the  law  until  March,  1885,  when 
he  was  indicted,  tried,  found  guilty,  and  sentenced  to 
imprisonment  in  the  penitentiary  for  the  term  of  two 
and  one-half  years ;  that  be  was  placed  in  the  peniten- 
tiary in  December,  1886,  and  was  not  released  there- 
from until  the  tenth  day  of  January,  1889 ;  that  after 
his  release,  and  when  public  opinion  had  changed  in 
his  favor,  he  commenced  to  investigate  the  case,  and 
learned  of  evidence  alleged  to  be  material,  which  is  set 
out  in  the  petition ;  that  he  has  discovered  and  can 
show  that  at  the  time  of  the  trial  neither  Fisher  nor 
his  estate  had  any  interest  in  the  land  in  controversy, 
but  that  Sigler  was'  its  real  owner;  that,  if  such  was 
not  the  fact,  then,  when  Fisher  died,  the  court  lost 
jurisdiction  of  the  case,  for  the  reason  that  he  had 
heirs  in  whom  the  title  immediately  vested,  and  that 
the  substitution  of  the  administrator  for  Fisher  was 
without  authority  of  law.  In  March,  1890,  the 
defendant  Sigler  filed  a  motion  to  strike  the  petition 
last  described  from  the  files,  on  the  ground  that  it  did 
not  comply  with  the  order  of  the  court,  to  strike  por- 
tions thereof,  and  for  a  more  specific  statement.  The 
motion  was  submitted  in  part,   and  on  the  twenty- 
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seventh  day  of  that  month  was  sustt 
portions  asking  that  the  petition  be  st 
files,  and  as  to  certain  other  portions  as 
specific  statement.  The  plaintiflE  fil 
response  to  the  order  of  the  court,  a 
term  the  defendant  and  Sigler  filed  a 
the  court  to  strike  the  petition  from  1 
reason  that  the  plaintiff  had  failed  to  c 
order  of  the  court  to  make  his  petitioi 
That  motion  was  sustained,  and  the  cas 
on  the  third  day  of  June,  1890.  On  tl 
December,  1890,  the  plaintiff  served  a  n 
in  which  he  stated  that  he  appealed  fr 
the  court  substituting  Sigler  as  a  party, 
of  March,  1890,  sustaining  the  moti< 
specific  statement,  and  from  the  order 
dismissing  the  case. 

In  view  of  the  conclusion  we  hav 
the  final  disposition  of  the  case,  it  is 
consider    questions    presented    in    the 
counsel,  but  the  case  is  so  unusual  in 
that  we  have  deemed  it  proper  to  she 
more  important  facts.     Until  Ritchey  we 
the  penitentiary    in  December,   1885, 
record  shows,   he  was  not  in  any  ma: 
from  giving  his  case  due  attention.     Hi 
Fisher  had  been  of  such  a  character  tha 
istrator  was  not  a  proper  person  to  be' 
Fisher  after  the  death  of  the   latter, 
known  the  fact.     He  does  not  deny  ha\ 
of  the  heirs  of  Fisher^  but  charges  tl 
interested  were  negligent  in  not  inqui 
regard  to  thein.     Yet  he  offered  no  ol 
substitution.     His  petition  does  not  sh< 
obtain  the  newly-discovered  evidence,  ai 
that,  had  it  been  produced  on  the  trial, 
justified  a  different  result.     In  other 
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failed  to  show  any  suflBcient  ground  for  the  interference 
mrt  of  equity  in  his  behalf.  The  rulings  of 
\ie  complains  are  not,  therefore,  shown  to  have 
d  any  right  to  which  he  was  entitled,  and  for 
Jason  we  are  less  reluctant  than  we  otherwise 
be  to  dispose  of  the  case  without  regard  to  its 

)peals  may  be  taken  to  this  court  in  civil  actions 
3cial  proceedings  ''vdthin  six  months  from  the 
3n  of  the  judgment  or  order  appealed  from,  and 
3rward.''  Code,  section  3173.  **In  computing 
he  first  day  shall  be  excluded,  and  the  last 
d,  unless  the  last  falls  on  Sunday,  in  which  case 
e  prescribed  shall  be  extended  so  as  to  include 
Die  of  the  following  Monday.''  Code,  section  45, 
!3.  Under  the  rule  of  the  statute  the  six  months 
which  the  plaintiflE  was  entitled  to  appeal  from 
;  order  of  the  district  court  expired  on  Wednes- 
e  third  day  of  December,  1890;  therefore  the 
was  not  taken  in  time.  Parkhill  v.  Brighton j 
a,  104;  Carleton  v.  Byingtofiy  16  Iowa,  588; 
r  V.  Hiattj  23  Iowa,  530.    For  that  reason  the 

DISMISSED. 


State  of  Iowa,  Appellant,  v.  John  Lawleb 
et  al.j  Appellees. 

Nmsance:  injunction:  use  op  premises  by  trespasser: 
LiTY  OP  OWNER.  Injunction  proceedings  for  the  abatement  of 
nor  nuisance  will  not  lie  against  an  owner  of  real  estate  on 
B  land  a  trespasser  has,  without  the  knowledge  or  consent  of 
wner,  erected  a  building,  and  used  the  same  for  the  illegal  sale 
toxicating  liquors,  and  which  he  was  compelled  to  remove  as 
as  the  owner  acquired  knowledge  thereof. 
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Appeal  from  Winnesheik  District  Court. — 1 
HoYT,  Judge. 

Tuesday,  May  24,  1892. 

Action  to  abate  a  liquor  nuisance, 
injunction,  and  asking  that  costs  and  att< 
be  made  a  lien  upon  the  property.     The  i 
dismissed  the  petition  as  to  above-named 
The  plaintiff  excepted,  and  appeals. — Affimi 

J.  B.  KayCy  for  appellant. 

No  appearance  for  appellees. 

Kjnne,  J. — It  appears  that  in  Febr 
Paul  and  Eachel  Slack  erected  a  shanty  u 
of  the  defendants  in  Decorah,  Iowa,  and  th 
intoxicating  liquors  therein  during  the  mon 
ruary,  March,  and  part  of  April,  1890.  Ac 
injunction  and  for  the  abatement  of  the  m 
brought  against  the  Slacks  and  the  defends 
as  well  as  against  the  lot.  On  the  trial  the 
against  Slacks,  and  abated  the  nuisance, 
to  enjoin  these  defendants,  or  to  tax  any  i 
to  them.  The  evidence  shows  without  c 
the  shanty  was  built  upon  the  defendants' 
their  knowledge  or  consent ;  that  they  had : 
the  lot  to  Slacks;  and  it  does  not  appeal 
defendants  had  any  knowledge  as  to  the  fac 
a  shanty  had  been  erected  on  these  lots, 
same  had  been  used  for  the  illegal  sale  of 
liquors,  until  after  the  petition  in  this  cas 
It  is  also  undenied  that  afterwards,  and  be& 
was  tried,  these  defendants  compelled  Sh 
down  and  take  away  the  shanty.  Lawler 
were  both  non-residents.  They  had  an  age 
Decorah,  and  he  had  no  knowledge  of  the  i 
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cipals'  premises  were  being  put  to  until  about  the  time 
the  building  was  taken  down. 

There  is  no  evidence  in  this  case  which  would 
warrant  us  in  setting  aside  the  judgment  of  the  trial 
court.  The  defendants,  within  a  reasonable  time  after 
being  apprised  of  the  fact  that  the  law  was  being  vio- 
lated by  one  who  was  a  trespasser  upon  their  premises, 
caused  his  building  to  be  taken  down  and  carried  away. 
There  is  no  evidence  which  would  justify  us  in  holding 
that  the  defendants  in  any  manner  authorized  or 
approved  the  violation  of  the  law  by  Slacks.  Under 
the  circumstances,  to  issue  an  injunction  against  them, 
and  tax  costs  and  attorneys'  fees  to  them,  would  be 
wholly  unwarrantable. 

The  judgment  of  the  district  court  is  affibmed. 
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Clement,  Baueb  &  Company,  Appellants,  v.  Johnson 
•  &  Mabing  et  al.j  Appellees. 

Assignnientfor  Benefit  of  Creditors:  preferenoes:  evidenoe.  A 
mortgage  and  a  general  assignment  will  not  be  construed  as  consti- 
tuting together  an  assignment  with  preferences,  where  it  appears 
that,  at  the  time  of  the  execution  and  delivery  of  the  mortgage,  the 
mortgagor  had  no  intention  of  making  the  assignment. 


Appeal  from  Appanoose  District  Court. — Hon.  E.  L. 
Burton,  Judge. 

Tuesday,  May  24, 1892. 

Action  aided  by  attachment  to  recover  the  amount 
due  on  certain  promissory  notes,  and  for  merchandise 
sold  and  delivered.  William  Evans  appeared  as  gar- 
nishee and  also  as  intervener.  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  in  favor  of  Evans. 
The  plaintiffs  appeal. — Affirmed. 
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T.  M.  FeCy  for  appellants. 

Tannehilly  Vermillion  <&  Vermillion 
Evans. 

BoBiNSON,  C.  J. — This  action  was 
the  fourteenth  day  of  December,  1889,  t( 
two  hundred  and  eighty-three  dollars,  wi 
costs.  On  the  twentieth  day  of  Noven 
defendants,  Johnson  &  Maring,  merchs 
ville,  were  insolvent,  owing  to  the  plaint 
ville  National  Bank  and  others  large  s 
The  bank  insisted  upon  payment,  and 
ing  to  make  other  arrangements,  on  the 
day  of  the  month  named  the  defendant) 
delivered  to  the  bank  a  chattel  mortgage 
of  merchandise  to  secure  the  sum  of  th 
dred  and  twenty-four  dollars  arid  thirty 
the  same  time  they  executed  four  other 
real  estate,  and  filed  them  for  record 
knowledge  of  the  mortgagees.  One  of 
so  executed  was  in  favor  of  the  plaintii 
been  accepted  by  them.  On  the  same  d 
ants  executed  twelve  other  i)aortgages,  d 
however,  were  delivered  as  recorded, 
so  drawn  included  all  or  nearly  all  the  ] 
defendants,  and  were  designed  to  se 
creditors,  giving  preferences  first  to 
creditors,  then  to  the  plaintiffs  and  to 
the  mortgages  were  executed  the  defend 
interest  in  the  stock  of  merchandise  to 
his  notes  therefor  to  the  amount  of  t 
dollars,  and  turning  them  over  to  the 
twenty-ninth  day  of  November,  the  def em 
went  to  Chicago  to  confer  with  the  p 
conference  resulted  in  an  agreement  1 
defendants  were  to  turn  over  what  prop 
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including  notes  and  book  accounts,  to  the  plaintiffs, 
and  the  latter  were  to  undertake  a  settlement  with 
the  other  creditors.  Johnson  returned  to  Center- 
ville  on  Sunday,  the  first  day  of  December.  It  was 
then  found  that,  in  consequence  of  some  misunder- 
standing about  the  sale,  the  defendants  could  not 
obtain  the  Evans  notes  and  were  unable  to  carry  out 
the  agreement  with  the  plaintiffs.  The  sale  to  Evans, 
was,  therefore,  rescinded,  and  it  was  then  decided  that 
the  defendants  should  make  a  general  assignment  to 
Evans  for  the  benefit  of  their  creditors.  The  necessary 
papers  were  accordingly  drawn,  and  a  few  minutes  after 
midnight  were  signed  and  filed  for  record.  The 
assignee  immediately  took  possession  of  the  property 
assigned,  and  entered  upon  the  discharge  of  his  duties 
as  assignee.  He  was  garnished  in  this  action,  but 
claims  to  hold  the  property  he  received  from  the 
defendants  by  virtue  of  the  assignment.  The  plaintiffs 
contend  that  th^  assignment  was  fraudulent  in  law  and 
void,  because  made  to  hinder  and  delay  the  creditors 
of  the  assignors,  and  for  the  further  reason  that  some 
of  their  creditors  were  preferred  to  others. 

I.  The  appellants  complain  of  the  lulings  of  the 
court  in  sustaining  objections  to  certain  questions  asked 
a  vritness.  The  questions^  so  far  as  material  and  compe- 
tent, were  fully  answered  by  the  witness  in  other  por- 
tions of  his  examination,  and  no  prejudice  could  have 
resulted  to  the  plaintiffs  from  the  rulings  in  question. 

II.  The  principal  part  of  the  argument  for  the  appel- 
lants is  made  in  support  of  their  claim  that  the  evidence 
shows  that  the  assignment  was  fraudulent.  Whether 
it  was  so  was  a  question  for  the  jury  to  determine. 
They  found  specially  that  when  the  mortgages  were 
executed  it  was  not  the  intention  of  the  defendants  to 
make  a  general  assignment  for  the  benefit  of  creditors ; 
that  the  mortgages  given  to  the  bank  and  those  filed 
for  record  did  not  incumber  all  the  property  of  the 
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defendants;  and  that  the  intent  to  ma 
assignment  was  formed  after  the  mortgage 
We  think  the  evidence  justified  these  findi 
conceded  that  the  plan  of  the  defendants 
formed,  had  it  been  carried  out,  woul 
fraudulent  in  law,  that  fact  would  not  afl 
in  this  case,  for  the  reason  that  the  plan  w« 
and  a  new  one  adopted  and  carried  intc 
true  that,  if  the  giving  of  the  mortgages  ai 
of  the  assignment  had  been  parts  of  asingl 
it  would  have  been  invalid  under  the  ru 
by  this  court  in  numerous  cases.  See 
Burr,  52  Iowa,  518;  Cole  v.  Dealham,  1 
Burrows  v.  Lehndorff,  8  Iowa,  97;  Fan  E 
59  Iowa,  142.  But  it  is  equally  well  se 
insolvent  debtor  may  convey  his  entire 
one  or  more  creditors,  even  though  by 
defeat  all  other  creditors  in  the  coUec 
claims.  Lampson  v.  Arnold,  19  Iowa, 
debtor,  in  giving  security  to  a  part  of 
does  so  without  intending  to  make  a  g€ 
ment  for  the  benefit  of  all  of  them,  the 
valid,  even  though  within  a  brief  time  tl 
on  the  same  day,  he  forms  and  executes  t 
making  such  an  assignment.  Gage  v.  Pc 
605;  Aulman  v,  Aulman,  71  Iowa,  124. 
Vezina,  63  Iowa,  26,  it  was  said  that  ^^to  j 
in  finding  that  a  mortgage  may  be  take 
tion  with  some  other  instruments,  as  cc 
assignment,  it  should  appear  that  the  moi 
time  he  made  the  mortgage,  had  the  intei 
an  assignment.''  The  evidence  in  this 
show  that  the  defendants  had  no  intenti( 
general  assignment  under  the  statute  unti 
after  the  mortgages  were  given,  when  the 
could  not  carry  out  their -agreement  with 
The  change  they  then  decided  upon  w« 
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one  of  means,  but  of  the  ends  to  be  accomplished.  We 
conclude  that  the  findings  and  verdict  of  the  Jury  are 
sustained  by  the  evidence. 

III.  Portions  of  the  charge  to  the  jury  are  criticised^ 
We  have  examined  the  various  objections  made  with 
care,  but  do  not  find  them  to  be  well  founded.  The 
charge,  considered  as  a  whole,  presents  the  case  for 
the  plaintiffs  fairly,  omissions  in  some  paragraphs  being^ 
supplied  in  others ;  and  instructions  asked  by  the  plain- 
tiff, so  far  as  correct  and  important,  were  incorporated 
in  the  charge.  The  conclusions  we  have  announced 
dispose  of  all  material  questions  in  the  case. 

The  judgment  of  the  district  court  is  affibmed. 


MiLO  Smith  etal.^  Appellants,  v.  Isaac  Baldwin  6<  al.y 

Appellees. 

1.  Former  Adjudication:  matters  n?  issue:  construction  of 
DECREE.  Certain  city  lots  nam'bered  ten  and  eleven  being  owned  bj 
S.,  and  the  adjoining  lot  numbered  twelve  being  owned  by  B.,  a  single 
building  was  by  agreement  erected  upon  the  three  lots,  the  second 
story  on  lots  ten  and  eleven  being  used  as  an  opera  house,  with  the 
entrance  thereto,  and  dressing  rooms  used  in  connection  therewith, 
on  lot  twelve.  Thereafter  it  was  agreed  to  hold  said  property  in  com- 
mon, an  undivided  fifty-two  one-hundredths  being  given  to  S.,  and 
an  undivided  forty-eight  one  hundredths  given  to  B.  Subsequently 
a  mortgage  given  by  B.  on  lot  twelve,  when  owned  by  him,  being 
foreclosed,  and  no  redemption  made,  S.  procured  an  assignment  of  the 
sheriff's  certificate,  and  obtained  a  deed  to  lot  twelve  in  pursuance 
thereof.  B.  having  commenced  an  action  for  an  accounting  against 
S.,  and  to  compel  him  to  convey  to  him  forty-eight  one-hundredtha 
of  said  lot  twelve,  it  was  decreed  that  S.  held  absolute  title  thereto, 
and  said  title  was  quieted  against  all  claims  of  B.  Afterwards  thia 
action  being  commenced  by  S.  for  a  partition  of  lots  ten  and  eleven, 
held,  that  a  decree  that  said  stairway  and  dressing  rooms  on  lot 
twelve  should  be  used  in  common  by  S.  and  B.,  and  their  heirs,  was 
error,  as  the  rights  of  B.  in  lot  twelve  had  been  fully  adjudicated  in 
the  former  action  for  an  accounting. 
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2.  Judgment:  RECORD:  signature  and  approvai 
the  original  draft  of  a  decree  was  approved  by  th 
by  the  clerk,  at  the  request  of  both  parties,  held, 
rial  that  the  record  thereof  had  never  been  r 
approved  by  the  judge. 

Appeal  from  Clinton  District  Court.- 
Bbannan,  Judge. 

Tuesday,  May  24,1892. 

This  is  an  action  in  equity,  by  whi 
Milo  Smith  demands  the  partition  of  cei 
which  he  claims  he  owns  in  common  ^ 
ant  Isaac  Baldwin.  There  was  a  decree 
respective  shares  and  interests  in  the 
plaintiff  appeals. — Beversed. 

Ellis  &  McCoy  J  for  appellant. 

B.  B.  Baldwin^  for  appellee. 

EoTHROCK,  J. — I.  It  appears  from 
evidence,  that,  in  the  year  1865,  the 
,  „  ,,      Smith,  was  the  owner  of  1 

1.  FoBMBR  a4Jn-  /  .  /.  ^1. 

S??ini8.  f^^^'  1^  ^^^  ^i*y  ^f  Clinton 
IS^ouSSof  Smith  and  one  Gushing  i 
decree.  ^f  j^^.  eleven ,  and  that  the  ( 

Baldwin,  owned  lot  twelve  in  said  block 
were  twenty-five  feet  wide,  and  one  hu: 
and  adjoined  each  other  so  as  -to  make 
enty-five  feet,  and  a  depth  of  one  hun 
twelve  was  on  a  street  corner,  and  loti 
are  inside  lots.  By  a  common  arrar 
the  owners  a  three-story  building  was 
covered  the  whole  width  of  the  three  lot 
back  from  the  front  a  distance  of  eij 
building  was  so  constracted  that  there  ^ 
on  each  lot,  in  the  first  story  of  the  buil 
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ond  story  was  arranged  for  an  opera  house,  or  place  of 
public  amusement.  The  main  hall  or  audience  room, 
was  over  lots  ten  and  eleven,  and  the  entrance  and 
approaches  from  the  street  were  by  stairway  from  the 
street,  across  lot  twelve.  A  part  of  the  second  story 
over  lot  twelve  was  also  used  for  a  ticket  office,  and 
such  room  as  was  necessary  for  ingress  and  egress  from 
the  audience  room.  The  other  rooms  in  the  second 
story  were  used  as  office  rooms,  excepting  that  one  was 
appropriated  for  a  dressing  room  in  connection  with  the 
opera  house.  It  does  not  appear  that  there  was  any 
use  of  the  third  story  in  common.  The  common  use  of 
the  property  was  confined  to  the  opera  house  and  its 
approaches.  This  being  the  condition  of  the  property, 
the  several  owners  of  the  lots,  on  the  fourteenth  day  of 
June,  1876,  entered  into  an  agreement  in  these  words: 
*^The  owners  of  the  property  known  as  'Union 
Hall,'  being  lots  numbers  ten,  eleven  and  twelve,  in 
block  four,  in  Clinton,  Iowa,  have  this  day  mutually 
agreed  among  each  other  that  their  separate  and  several 
interests  are  as  follows:  * 'Isaac  Baldwin  is  the  owner 
of  the  undivided  forty-eight  one-hundreths  (48-100) 
parts  thereof,  Milo  Smith  is  the  owner  of  the  undivided 
thirty-three  one-hundredths  (33-100)  parts  thereof,  and 
Albertus  0.  Capron  is  the  owner  of  the  undivided  nine- 
teen one-hundredths  i  19-100)  parto  thereof;  and  the 
same  is  now  held  and  owned  by  them  as  tenants  in 
common.    Signed  in  triplicate. 

* 'Charlotte  A.  Smith, 

'*MiL0  Smith. 

'^Elizabeth  Baldwin. 

**IsAAC  Baldwin. 

^^A.  C.  Capron. 
"Clinton,  Iowa,  June  14, 1876." 
This    agreement  was   duly  acknowledged  by  the 
parties,  and  it  is  not  disputed  that  it  was  a  valid  and 
binding  contract.     In  July,  1879,  the  plaintiff  became 
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the  owner  of  Cushing's  interest  in  the  property,  so  that 
Smith  owned  fifty-two  one-hundredths,  and  B  ' '  ' 
owned  forty-eight  one-hundredths.  Prior  to  ei 
into  the  agreement  by  which  the  common  ii 
of  the  parties  were  fixed,  Baldwin  had  give 
mortgages  on  lot  twelve.  The  mortgages  wer< 
closed  by  the  owner  thereof,  and  lot  twelve  was  t 
foreclosure^  After  the  period  of  redemptio 
expired,  the  certificate  of  sale  was  assigned  to 
who  procured  a  sheriflf's  deed  therefor.  In  188( 
win  commenced  an  action  against  Smith,  in  wl 
asked  that  Smith  be  compelled  to  account  to  hi 
to  convey  to  him  forty-eight  one-hundredths 
twelve;  in  other  words,  he  claimed  that  Smith 
be  held  to  have  taken  the  title  by  the  mortgag 
closure  for  the  benefit  of  Baldwin.  This  relief  ^ 
granted  to  Baldwin,  but  it  was  held  that  Smith  ^ 
absolute  owner  of  lot  twelve,  and  the  title  thei-fe 
quieted  in  him.  It  was  further  decreed  that  B 
was  the  owner  of  forty-eight  one-hundredths  of  1 
and  eleven.  Afterwards  the  plaintiflE  Smith 
menced  this  action  for  a  partition  of  lots  ten  and  < 
and  as  said  lots  were  not  susceptible  of  division, 
sought  to  have  said  lots  sold,  so  that  the  pu 
would  have  no  right  in  lot  twelve,  and  he  pray 
the  defendant  Baldwin  be  decreed  to  have  n< 
therein. 

The  court  below  heard  the  cause  upon  its 
and  by  its  decree  fixed  the  rights  and  interests 
parties  as  follows:  **It  is  found  and  adjudged 
court  that  the  plaintiflE  Milo  Smith  and  defendan 
Baldwin  are  the  owners  in  fee  simple  of  lots  te 
and  eleven  (11),  in  block  four  (4),  in  the  ( 
Clinton,  Iowa,  and  that  said  Milo  Smith  is  the 
of  an  undivided  fifty-two  one-hundredths  ( 5 
thereof,  and  the  said  Isaac  Baldwin  of  an  unc 
forty-eight  one-hundredths  (48-100)  thereof;  ar 
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all  of  the  dressing  rooms  and  other  rooms  in  and  upon 
the  second  floor  of  the  building  upon  the  lot  owned  by 
Milo  Smith  adjoining  on  the  south,  viz:  lot  twelve  (12), 
in  said  block  four  (4),  and  the  hallway,  area,  and  stair- 
way landing  on  said  second  floor  of  building  on  said 
lot  twelve  (12),  and  the  inside  stairway  leading  from 
the  second  floor  of  said  lot  twelve,  down  to  Fifth 
avenue,  and  used  as  the  general  entrance  to  and  exit 
from  said  opera  house,  and  the  outside  stairway  in  the 
rear  of  the  said  building  on  lot  twelve  (12),  all  of  which 
the  court  finds  have  always  been  used  in  connection 
with,  and  are  necessary  appurtenances  to,  said  opera 
house  hall,  and  to  be  used  by  said  owners  in  common, 
their  heirs  and  assigns,  jointly  with  said  Smith,  owner 
of  said  lot  twelve  (12),  his  heirs  and  assigns,  so  long 
only  as  said  opera  house  thereon  is  used  as  a  public  hall, 
and  until  other  arrangements  are  made.'' 

The  plaintiff  insists  that  the  decree  imposing  a 
burden  by  way  of  an  easement  on  lot  twelve,  which 
operates  to  the  advantage  of  the  defendant  by  con- 
ferring upon  him  an  interest  in  the  lot,  is  wrong, 
because  the  rights  of  the  parties  in  lot  twelve  were  fully 
and  completely  abjudicated  by  the  former  suit,  in  which 
Baldwin  was  the  plaintiff,  and  Smith  the  defendant. 
It  appears  to  us  that  this  position  must  be  sustained. 
That  part  of  the  decree  in  the  former  case  which  appears 
to  us  to  be  a  final  adjudication  of  the  rights  of  the 
parties  to  each  and  every  part  of  lot  twelve,  and  to  any 
and  all  claim  thereto,  is  as  follows:  **It  is  therefore 
considered,  adjudged  and  decreed  by  the  court  that 
plaintiff's  petition,  in  so  far  as  it  relates  to  lot  twelve 
(12)  aforesaid,  and  seeks  a  conveyance  of  an  interest 
therein  from  defendant,  and  an  accounting  as  to  the 
profits  therefrom  for  its  rents  and  net  income,  be  and 
the  same  is  hereby  dismissed,  and  said  relief  prayed  be, 
and  the  same  is  hereby,  denied,  and  the  title  to  lot 
twelve  (12),  in  block  four  (4),  in  the  city  of  Clinton, 
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Clinton  county,  Iowa,  be  and  the  same  is  I 
firmed  and  quieted  in  said  defendant  free  f r( 
all  claims,  legal  orequitable  thereto,  or  any  p 
of  said  plaintiflE,  his  heirs  or  assigns,  to  whicl 
tiflE  at  this  time  duly  excepts.'^  Surely  the  : 
use  of  the  stairway  and  nearly  the  whole 
ond  story  of  that  part  of  the  building  whicl 
lot  twelve  is  a  most  important  interest  there 
adjudication  thus  made  was  squarely  withii 
as  raised  by  the  pleadings.  It  is  true  the 
that  action  did  not  claim  that  he  was  enl 
easement  in  lot  twelve,  and  the  defendant  di 
that  fact,  but  each  party  claimed  to  be  tl 
the  lot.  This  included  the  full  ownership, 
all  claims  of  any  interest^in  the  property. 

It  is  needless  to  cite  authority  in  sup 
fundamental  rule  that,  where  rights  of  pj 
once  adjudicated  in  action  between  the  sa 
it  is  the  end  of  all  legal  controversy  touchin] 
question,  and  the  matter  must  be  considere( 
at  rest.  In  the  case  at  bar  the  adjudicatioi 
sense,  direct  and  express.  But,  if  this  w< 
the  law  is  well  settled  that  a  party  cannc 
matters  which  he  might  have  had  determi 
former  case.  Hackworth  v.  Zollars^  30  \ 
Ehersole  v.  Lattimer^  65  Iowa,  164;  Willard 
70  Iowa,  653;  Bates  v.  Spooner^  45  Ind.  493 
McNairy,  20  Ohio  St.  322.  There  are  pro 
where,  although  the  question  was  within  the 
the  decree  or  judgment  affirmatively  shoT 
matter  was  not  adjudicated,  it  has  been  helc 
is  no  adjudication.  But  we  think  that 
matter  in  controversy  is  fairly  in  issue,  and  i 
in  the  judgment  and  decided,  although  the 
may  be  general,  and  not  specific  upon  the 
tion,  the  rule  is  uniform  that  it  is  the  end 
troversy  on  that  matter.    It  is  not  a  que 
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determined  whether  that  decree  was  right  or  wrong. 
When  Baldwin  made  his  claim  to  lot  12  in  the  former 
action,  and  when  Smith,  in  his  answer  and  cross- 
petition,  claimed  that  by  reason  of  his  title  under 
the  sheriff's  deeds  **all  the  interest  of  said  plaintiff 
(Baldwin)  in  said  property  became  absolutely  extin- 
guished,^^ and  prayed  that  his  (Smith's)  ** title  thereto 
be  by  decree  herein  established  and  quieted  in  him  as 
against  any  and  all  claims  and  pretenses  to  interest  of 
plaintiff  therein,''  Baldwin  was  called  upon  to  make 
any  claim  of  any  interest  which  he  had;  and  not 
having  done  so,  and  having  permitted  the  decree  to  be 
entered  as  it  was,  he  is  forever  estopped  from  ques- 
tioning itd  validity.  It  is  to  be  remembered  that 
Baldwin  claims  an  interest  in  the  property.  'It  is  not 
a  mere  claim  for  reimbursement  for  payment  of  taxes 
on  the  land,  as  in  Merrill  v.  Tobin^  82  Iowa,  529.  It 
is  an  interest  in  the  land  itself,  and  not  a  mere  lien  to 
be  worked  out  and  established  by  the  aid  of  a  court 
of  chancery.  It  should  have  been  claimed  when  it 
was  sought  to  quiet  Smith's  title  and  cut  off  all  or  any 
interest  which  Baldwin  had  in  the  lot. 

II.  The  decree  in  the  former  suit  was  entered  on 
the  ninth  day  of  November,  1887,  and  this  suit  was 

commenced  on  the  sixth  day  of  April, 

^'  peSSr'^iJsna.  1889.     On  the  twenty-third   day  of  the 

proviK  valid-   same  month   the  said  Baldwin    filed    a 

motion  to  amend  the  said  decree  by  strik- 
ing out  that  part  of  it  which  quiets  the  title  to  lot  12 
in  said  Smith,  on  the  ground  that  the  decree  assumes 
to  determine  issues  which  did  not  arise  in  the  action. 
There  was  no  notice  of  this  motion  given  to  the  plain- 
tiff herein,  and  it  does  not  appear  that  it  has  at  any 
time  been  submitted  to  the  district  court  for  determi- 
nation. It  is  claimed  that  the  defendant  had  the  right 
to  make  the  motion  because  the  record  entry  of  said 
decree  had  never  been  read,  approved  or  signed  by  the 
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court.  But  it  appears  that  the  original  dral 
decree  was  approved  by  the  judge  who  tried  tl 
and  that  it  was  entered  by  the  clerk  by  the 
request  of  counsel  for  both  the  parties.  '\ 
accept  the  decree  as  a  verity. 

It  appears  to  us  that  this  is  an  end  of  1 
and  that  the  decree  of  the  district  court  : 

BEVEBSED. 


Buok-Reineb  Company  et  al..  Appellants,  v.  H 
et  al.y  Appellees. 

Attachment:  levt:  officer's  return.  A  writ  of  attachn 
M.  and  L.  was  levied  upon  a  stock  of  merchandise  in  the 
of  L.  as  mortgagee,  and  returned  as  having  been  levied 
the  property  of  L.  Subsequently  the  plaintiffs  caused  an 
to  be  levied  upon  the  same  goods  as  the  property  of  M 
action  in  equity,  to  which  said  first  attaching  creditors 
defendants,  obtained  a  decree  declaring  the  mortgage  tc 
Held,  that  the  writ  being  against  both  M.  and  L.,  the  liei 
attachment  was  not  divested  by  reason  of  the  sheriff's  reti 
levy  was  made  thereon  as  the  properi^y  of  L.  alone. 

Appeal  from  Taylor  District  Court. — Hon.  R.  C 

Judge. 

Wednesday,  May  25, 1892. 

James  C.  Davis  and  W.  J.  BohertSy  for  ap 

Thos.  L.  Maocwell  and  G.  B.  Haddock j  for 
L.  M.  Lord.    Flick  £  Thomas^  for  other  appel 

Kinne,  J.— September  27,  1889,  the  d 
Lord  sold  to  the  defendant  McCoy  lots  ten  an 
in  block  seven  in  the  town  of  Gravity,  low 
stock  of  goods  contained  in  the  building  situa 
said  lots.  The  sale  was  evidenced  by  a  writte 
ment,  acknowledged,  but  not  recorded.    The  d 
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McCoy  became  indebted  to  the  plaintiflb  and  to  the 
defendants  Works  Bros.  &  Co.,  E.  L.  McDonald  &  Co., 
Englehart,  Wimmig  &  Co.,  and  A.  N.Schuster  &  Co. 
Afterwards,  and  on  December  17, 1889,  in  pursuance 
of  the  written  agreement  heretofore  referred  to.  Lord 
demanded  and  received  of  McCoy  a  chattel  mortgage 
on  all  his  stock  to  secure  the  amount  due  him,  and  on 
the  twenty-sixth  of  the  same  month  Lord  took  posses- 
sion of  the  stock  under  his  mortgage,  sold  it  at  public 
auction,  bidding  it  in  for  three  thousand,  five  hundred 
dollars.  While  Lord,  after  his  foreclosure,  was  selling 
the  goods,  the  other  defendants  above  mentioned 
brought  suits  against  McCoy  and  Lord  on  their  respec- 
tive claims,  and  caused  writs  of  attachment  to  issue 
against  both  Lord  and  McCoy,  which  writs  were  levied 
upon  the  goods  then  in  Lord's  possession.  The  levies 
were  made  February  7,1890.  April  10,  1890,  the  plain- 
tiffs, in  a  suit  against  McCoy  alone,  attached  the  same 
goods.  Afterwards  the  plaintiffs  brought  this  suit  in 
equity  to  set  aside  Lord's  mortgage  and  the  foreclosure 
had  thereunder.  The  other  creditors  heretofore  men- 
tioned were  made  defendants.  As  the  issues  were 
finally  found  in  that  suit  but  one  question  was  con- 
tested, viz.,  the  priority  of  the  attachments.  Subse- 
quently a  receiver  was  appointed,  who  sold  the  attached 
goods  and  retained  the  proceeds  for  disposition,  subject 
to  the  order  of  the  court.  December,  1890,  the  cause 
was  tried,  and  the  court  found  the  issues  as  to  the 
plaintiffs  and  defendant  Lord  in  favor  of  the  plaintiffs, 
and  that  Lord,  as  against  them,  had  no  interest  in  the 
attached  property.  Upon  the  issue  as  to  the  priority  of 
the  attachment  liens  as  between  the  plaintiffs  and  the 
attaching  defendants,  the  court  found  against  the 
plaintiffs,  holding  that  the  attaching  defendants  had 
the  prior  liens,  and  taxed  the  plaintiffs  with  one-half  of 
the  costs.  The  last  finding  is  the  only  thing  now  in 
controversy.    The  plaintiffs  appeal. 
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This  record  shows  that  the  attaching  defendants 
sued'both  McCoy  and  Lord,  and  that  in  each  case  the 
writs  issued  against  them  both.  It  is  not  disputed  that 
these  writs  of  attachment  were  leried  on  the  goods  long 
prior  to  the  writs  issued  in  the  suits  commenced  by  the 
plaintiflEs ;  but  it  appears,  in  most  of  the  cases,  the  return 
of  the  sherifE  shows  that  he  levied  upon  the  goods  as 
the  property  of  Lord,  and  hence  the  appellants  claim 
that  the  attachment  defendants  took  the  property  as 
Lord^s,  and  as  Lord  has  been  adjudged,  as  against  the 
plaintiffs,  to  have  no  interest  in  the  goods  superior  to 
their  claim  by  virtue  of  their  writs,  therefore  the  attach- 
ing defendants  obtained  nothing  by  their  writs.  As 
these  writs  ran  against  both  McCoy  and  Lord,  and  as, 
under  them,  the  property  in  controversy  was  taken,  the 
attaching  defendants  cannot  be  divested  of  their  liens 
thereon,  because  the  officer  in  his  return  states  that  he 
took  the  property  as  Lord's.  Under  the  attaching 
defendants'  writs  the  sheriff  took  possession  of  the 
goods,  and  held  them  when  the  plaintiff's  writs  were 
levied  thereon.  The  writs  of  the  defendants  directed 
the  sheriff  to  attach  the  property  of  both  McCoy  and 
Lord.  He  levied  on  property  to  satisfy  debts  for  the 
payment  of  which,  so  far  as  appears,  both  of  them 
were  liable.  Suppose  the  sheriff,  under  such  writs, 
made  a  levy,  and  failed  to  state  in  his  return  that  he 
had  taken  the  property  as  the  property  of  either  of  the 
defendants,  what  difference  would  it  make  if,  in  fact, 
it  was  the  property  of  either  of  the  defendants  named 
in  the  writs!  Clearly,  in  such  a  case,  the  presumption 
would  be  that  the  officer  had  done  his  duty  and  levied 
upon  the  property  called  for  by  the  writs.  Jurisdiction 
is  acquired  over  the  property  by  the  levy.  If  it  is  valid, 
a  defective  return  could  not  invalidate  the  proceedings. 
€ode,  section  3010;  Bowan  v.  Lamhj  4  G.  Greene,  468. 

We  do  not  find  it  necessary  to  pass  upon  the  motion 
submitted  with  the  ease.  The  judgment  of  the  district 
-court  will  be  affibmed. 
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Wm.    Wood,    Appellee,    v.  C.  W.  Lambeet  et  ah^ 

Appellants. 

Conveyctnoe  of  Beal  Estate :  fraud:  oanoellatiok.  The  plaintiff, 
a  man  of  about  seventy-one  years  of  age,  and  owner  of  one  hundred 
and  twenty  acres  of  land,  having  married  his  step-sister's  daughter, 
was  made  to  believe,  through  the  representations  of  the  defendants, 
that  unless  he  disposed  of  his  lands  and  left  the  state,  his  chil- 
dren would  prosecute  him  for  incest.  As  a  result  the  plaintiff 
disposed  of  all  his  personal  property,  valued  at  about  seven  hundred 
dollars,  conveyed  his  lands  to  the  defendants  for  about  two-^thirds 
their  cash  value,  without  the  knowledge  of  his  nearest  relatives,  and 
hastily  left  the  state,  going  to  a  remote  railway  station  in  company 
with  one  of  the  defendants,  at  about  two  o'clock  in  the  morning. 
There  was  in  fact  no  trouble  between  the  plaintiff  and  his  children, 
and  no  one  contemplated  instituting  proceedings  against  him,  as 
alleged  by  the  defendants.  Meld,  that  the  deed  to  the  defendants 
was  properly  set  aside. 

Appeal  from  Fremont  District  Court. — Hon.   Geobgb 
Cabson,  Judge. 

Wednesday,  May  25, 1892. 

Action  to  set  aside  a  deed  of  conveyance.  From 
a  decree  for  the  plaintiff,  the  defendants  appeal. 

A.  B.  Anderson  and  Wm.  Eaton,  for  appellants. 

W.  E.  Mitchell  and  Geo.  E.  Draper,  for  appellee. 

Gbangeb,  J. — About  the  first  of  April,  1889,  the 
plaintiff  made  to  the  defendants  a  deed  for  one  hundred 
and  twenty  acres  of  land  in  Fremont  county,  for  a  con- 
sideration of  two  thousand  dollars,  and  this  action  is  to 
set  aside  and  cancel  said  deed,  and  the  following  are 
the  specific  allegations  upon  which  the  decree  is  asked: 
"That  defendants  came  to  the  plaintiff  with  false 
statements,  and  told  plaintiff  that  his  boys,  Joseph 
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Wood,  W.  H.  Wood  and  Samuel  Keyser  were  conspiring 
to  prosecute  the  plaintiff  for  incest,  and  if  he  didn^t 
convey  the  land  and  leave  the  state  his  children  would 
prosecute  him  for  said  crime;  that  said  statements 
induced  the  plaintiff  to  sell  and  convey  the  lands ;  that 
the  plaintiff,  being  old  and  infirm,  his  mind  was  easily 
wrought  upon,  and  weak  and  infirm,  not  sound,  and 
unfit  to  transact  business  of  such  a  character,  and 
could  not  judge  of  the  value  of  the  land;  that  this 
occurred  about  the  month  of  March,  1889,  and  the  plain- 
tiff relied  upon  the  representations  of  defendants, 
and,  because  of  his  old  age  and  infirmity  of  mind,  made 
the  conveyance  named. '^ 

Some  facts  are  without  dispute,  which  we  first 
notice.  The  plaintiff,  at  the  time  of  the  conveyance, 
was  a  man  between  seventy-one  and  seventy-two  years 
of  age.  He  was  married  to  and  living  with  a  second  wife, 
having  by  his  first  marriage  a  family  of  sons  and 
daughters  now  grown  to  manhood  and  womanhood. 
It  was  thought  and  talked  by  some,  whether  true  or 
not,  that  the  marriage  to  his  second  wife  was  within 
the  prohibited  degrees,  she  being  a  daughter  of  a  **half- 
sister"  of  the  plaintiff.  The  plaintiff  knew  of  this  talk, 
and  stated  to  some,  and,  among  the  number,  to  the 
defendant,  C.  W.  Lambert,  that  his  wife  was  afraid  of 
trouble  because  of  their  marriage.  The  plaintiff  and 
C.  W.  Lambert  went  together  to  see  a  lawyer  about  the 
matter,  and  the  plaintiff  was  told  to  *'go  home  and  rest 
contented.  ^^  The  plaintiff's  present  wife  and  the 
wife  of  0.  W.  Lambert  are  sisters.  After  the  visit 
to  the  lawyer,  C.  W.  Lambert  went  away  and 
was  absent  for  two  years,  during  which  time  there 
seems  to  have  been  no  fears  or  difficulty  apprehended 
because  of  the  marriage.  The  deed  was  made  to  the 
defendants,  and  in  the  night  after,  about  two  o'clock,  the 
plaintiff  started  for  a  railway  station  in  company  with 
C.  W.  Lambert,  without  any  particular  destination  in 
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view,  leaving  directions  for  Lambert  to  ship  him  his 
goods  when  he  should  inform  him  where  he  was.  Soon 
after,  Lambert  received  word  to  ship  the  goods  to  Ft. 
Scott,  which  he  did.  The  station  at  which  the  plain- 
tiflE  took  the  train  when  leaving  was  some  nine  miles 
from  his  home,  and  tl^ere  was  another  station  about  two 
and  one-half  miles  away,  from  which  the  same  train 
could  have  been  taken  and  at  a  later  hour.  Before 
leaving,  the  plaintiff  disposed  of  all  his  personal  prop- 
erty, of  something  like  seven  hundred  dollars  in  value. 
It  may  be  stated  as  beyond  controversy,  that  the  plain- 
tiff, because  he  or  his  wife,  or  both,  feared  a  prosecution 
on  account  of  his  marriage,  disposed  of  his  entire 
property  and  left  the  state.  It  may  further  be  said  that 
it  does  not  appear  that  there  was  a  legal  basis  for  a 
prosecution,  nor  that  any  person  contemplated  insti- 
tuting such  proceedings,  but  there  was  some  talk  that 
the  marriage  was  illegal  and  the  parties  might  be  pros- 
ecuted. 

The  disputed  facts  are  mainly  with  reference  to  the 
value  of  the  land  conveyed  and  to  the  part  taken  by 
the  defendants  in  bringing  about  the  sale  of  the  lands. 
As  to  the  value  of  the  land,  the  testimony  is  very  much 
in  conflict.  It  ranges  from  two  thousand,  the  price  paid, 
to  thirty-six  hundred  dollars.  We  think,  under  the 
testimony,  that  its  value  can  safely  be  put  at  three 
thousand  dollars.  In  fact,  it  appears  that  it  could  be  act- 
ually sold  for  that.  The  plaintiff  had  lived  in  the  same 
community  for  about  thirty  years,  and  his  children  were 
married  and  some  were  living  about  him.  The  record 
does  not  disclose  that  there  was  any  trouble^  between 
him  and  his  children,  unless  perhaps  the  children  were 
not  pleased  with  his  second  marriage.  The  evidence  is 
quite  conclusive  as  showing  that  the  plaintiff,  in  his 
advanced  age,  was  quite  susceptible  to  influence  by 
others,  and  that  he  confided  in  the  defendant,  0.  W. 
Lambert.    It  is  not  reasonably  to  be  claimed  that  the 
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plaintiflE,  without  being  influenced  by 
disposed  of  all  his  property  for  much  less 
in  as  bectet  a  way  as  it  could  well  be  done, 
his  nearest  relatives  and  friends,  unle 
believed,  because  of  his  guilt,  that  he  w 
cuted.  Such  a  belief  is  not  consistent  w 
that  are  without  dispute.  Soon  after 
marriage,  the  question  of  its  legality  wfi 
doubted  and  he,  with  C.  W.  Lambert,  w< 
and  consulted  a  lawyer,  who  assured  hi] 
nothing  to  fear,  although  it  is  claimed 
lants  that  the  plaintiflE  and  his  wife  often 
afraid  the  plaintiflE's  children  would  mak( 
and  that  such  fears  were  the  cause  of  i 
and  go  away.  It  is  well  established  tl 
time  Lambert  was  away,  for  two  years  af 
ence  with  the  lawyer,  there  was  no  diflfic 
hension  of  trouble.  It  was  after  Lamb( 
the  neighborhood  and  he  became  a  ne 
plaintiflE  by  a  purchase  of  a  part  of  his  fa 
were  again  excited,  and  with  the  results  1 
mentioned.  These  facts  alone  are  qu 
The  plaintiflE  and  his  wife  both  testifi 
Lambert,  and  to  some  extent,  T.  P.  Lam 
fendant,  told  them  they  would  be  arrest 
the  penitentiary,  advised  them  to  sell  an( 
often  repeated  the  statement  to  them  and 
who  would  prosecute,  and  among  them 
children.  The  defendant,  C.  W.  Lan 
confidant  and  aid  of  the  plaintiflE  in  the 
tion  of  disposing  of  his  property  and  lea 
and  was  left  as  the  plaintiflE's  business  ag 
unsettled  aflEairs.  The  plaintiflE  took  his 
such  haste  that  the  breakfast  table  wai 
carpets  on  the  floor,  and  clothing  hangiu] 
to  be  packed  and  sent  forward  by  Lambe 
some  way  inpressed  by  the  idea  of  imm 
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is  haste!  The  record  aflEords  no  sufficient  means 
ing  the  cause  of  such  an  impression,  except  to 
andants.  The  relation  of  the  defendants  to  the 
ransactions  of  the  selling  and  the  removal,  and 
ping  of  it  as  a  secret  from  those  entitled  to  know 
children' of  the  plaintiflE — after  the  departure, 
)y  the  testimony  of  the  plaintiflE  and  his  wife, 

a  quite  satisfactory  conclusion  th&t  the  sale  of 
n  was  the  result  of  a  fraudulent  plan  to  frighten 
intiflE  and  obtain  the  land  for  less  than  its  actual 

Many  other  facts  might  be  noted  in  support  of 
iclusion,  and  of  course  there  are  those  of  a  con- 
earing. 

ing  the  testimony  as  a  whole,  we  are  well  satis- 
th  the  finding  and  conclusion  of  the  district 
md  the  judgment  is  affirmed. 


Iarden,  Appellee,  v.  Hotel  Owners^  Insurance 
Company,  Appellant. 

tracts:  insurance:  contlict  op  laws:  forfeiture.  A  policy 
surance  issued  in  this  state  to  a  citizen  of  Nebraska,  in  pur- 
se of  an  application  received  in  the  latter  state,  where  also  the 
lum  note  was  made,  but  dated  as  having  been  made  in  Iowa,  and 
payable  here,  and  which  policy  is  by  its  terms  made  payable  ^in 
itate,  is  an  Iowa  contract,  and  is  to  be  construed  and  enforced 
ding  to  the  laws  of  this  state. 

trance:  loss:  payment  of  premium.  The  provision  in  a  policy 
lurance  that,  the  insurer  shall  not  be  liable  for  any  loss  or  dam- 
bat  may  occur  while  any  pledge  or  assessment  given  for  said 
ance  remains  due  and  unpaid,  will  not  relieve  the  insurer  from 
ity  for  a  loss  occurring  thereunder  after  the  premium  note 
nes  due,  and  before  payment,  as,  under  the  provisions  of  chapter 
f  Acts  of  the  Eighteenth  Oeneral  Assembly,  a  policy  can  only  be 
red  forfeited,  for  the  non-payment  of  a  premium  note,  by  the 
se  of  notice  in  writing  upon  the  insured  that  unless  his  note  is 
within  thirty  days  his  policy  will  be  suspended.  A  notice 
tening  suit  on  such  note,  if  payment  is  not  made,  is  not  a  com* 
oe  with  the  requirements  of  such  statute. 
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Appeal  from  Union  District  Court. — I 
Habvey,  Judge. 

Wednesday,  May  25, 189 

This  is  an  action  on  a  policy  of  in 
loss  by  fire.     There  was  a  demurrer 
which  was  sustained.     The  defendant  € 
on  its  answer,  and  judgment  was  ren<3 
and  it  appeals. — Affirmed. 

McDill  (&  Sullivan^  for  appellant. 
T.  M.  Stuart  and  F.  Q.  Stuart,  f 

RoTHROCK,  J. — It  will  not  be  nece 
the  petition,  answer,  and  demurrer  in  < 
the  questions  involved  in  the  appeal, 
facts  as  shown  by  the  pleadings  are  ai 
policy,  or  so  much  of  it  as  is  necessary  1 
is  as  follows: 

^^No.  178. 

**The  Hotel  Owners'  Insurance  Co 
of  Creston,  Iowa,  org^^nized  in  1889,  in 
premium  note  of  fifty  dollars,  on  whicl 
all  sums  of  money  that  may  be  assessed 
thereof,  not  exceeding  the  full  amount 
any  one  year,  do  hereby  insure  0.  S. 
loss  or  damage  by  fire  to  the  amoun 
hundred  dollars  only  on  the  property  1 
[here  follows  a  detailed  description  of  1 
situated  in  the  town  of  Kearney,  N< 
referred  to  and  made  a  part  of  this 
January  1,1890,  at  noon.  Policy  self-i 
anniversary.  Payment  of  premium  1 
demand,  according  to  the  terms  of  th 
given  to  secure  the  issuance  of  this  po 
also  renews  itself  at  each  anniversary  of 
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)ressly  agreed  that  this  company  shall  not 
or  any  loss  or  damage  that  may  occur  to  the 
lerein  mentioned  while  any  pledge  or  assess- 
m  for  said  insurance,  or  any  part  thereof, 
iue  and  unpaid.  ♦  ♦  ♦  This  contract  ia 
accepted  subject  to  the  above  conditions, 
he  seal  and  signature  of  the  president  and 
of  said  association  at  their  office  in  the  city 
I,  Iowa,  this  first  day  of  January,  1890. 
test]  Geo.  J.  Delmege, 

3^iBS0N,  President.  Secretary.^' 

laintiff  gave  a  promissory  npte  for  the  insur- 
lium,  which  note  is  as  foUows: 
178.  $50.00^' 

^'Cbeston,  Iowa,  January  1, 1890. 
ch  first,  after  date,  for  value  received,  I  prom- 
to  the  order  of  the  Hotel  Owners'  Mutual  Fire 
Company,  at  their  office  in  Creston,  Iowa, 
irs.  It  is  hereby  expressly  agreed  that  thi& 
ble  to  assessments  only  for  losses  and  expenses 
mpany  during  the  life  of  said  policy.  Does 
nterest,  and  is  not  negotiable.  That  the  can- 
:>t  the  policy  of  even  number  and  date  here- 
)rding  to  its  terms,  also  cancels  this  note, 
ty  per  cent,  only  of  the  amount  of  note  will 
3d  annually.  This  note  is  given  in  payment 
m  for  poUcy  of  insurance  No.  178,  of  even 
with,  issued  to  0.  S.  Marden  by  the  Hotel 
lutual  Fire  Insurance  Company,  and  Iprom- 
ds  note  shall  renew  itself  on  each  anniversary 
3,  subject  to  the  payments  made  and  to  be 
I  paid  annually  thereafter,  on  demand,  on  each 
ly  of  its  date,  so  long  as  the  policy  aforesaid, 
ews  itself,  with  all  its  terms  and  conditions  on 
ersary  of  its  date,  shall  continue  and  remain 

0.  S.  Mabden. 
ness:      Geo.  J.  Delmege/' 
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It  is  conceded  that  eighty  per  cent,  or  i 
of  this  note  became  due  and  payable  on  i. 
of  March,  1890.  It  was  not  paid  when  ( 
the  tenth  day  of  that  month  the  secrel 
defendant  company  wrote  and  mailed  a  1 
plaintiff,  notifying  him  that  if  he  did 
promptly  suit  would  be  commenced  on 
once.  The  plaintiff  received  said  letter, 
that  according  to  his  recollection  he  was 
note  April  1,  1890,  but  that  if  he  were  in 
the  time  he  would  remit  if  the  defendant  w< 
advise  him.  This  letter  was  written  am 
Boston,  Massachusetts,  on  March  17,  1890. 
erty  insured  by  the  policy  was  destroyed  by 
morning  of  March  24,  1890,  and  on  the 
the  plaintiff  telegraphed  the  sum  of  forty  d< 
defendant's  credit  to  the  Creston  Nationi 
the  payment  of  the  premium.  The  money  ^ 
by  the  defendant,  and  on  the  same  day  a  ree 
was  mailed  to  the  plaintiff.  The  defend 
knowledge  that  the  property  was  destroye 
money  was  received,  and  when  that  fact  < 
knowledge  of  its  officers  the  money  was 
the  plaintiff  on  the  claim  made  by  the  def 
the  policy  was  forfeited,  because  the  premii 
paid  when  due. 

I.  It  appears  that  the  plaintiff  was  a 
Kearney,  in  the  state  of  Nebraska,  and  that 
ant  is  an  Iowa  corporation,  wi 
^'  ins^SSS?:'      cipal  place    of    business  at 

conflict  of  ^        j^  xi  *  ±1 

laws:  forfeit-    Orcstou.    It  was  uot  author 

ore. 

laws  of  Nebraska  to  insure 
that  state.  The  secretary  of  the  defendant 
city  of  Kearney,  and  solicited  the  plaint] 
his  property,  and  an  application  was  pi 
signed,  and  the  note  for  the  premium  execi 
place,  and  the  note  and  application  were 


Digitized  by 


Google 


Maeden  v.  Hotel  Ownebs'  Ins.  Co.  [85  Iowa 

office  at  Creston,  from  which  place  the  policy 
lued.  The  following  is  one  of  the  grounds  of 
nurrer:  **The  policy  sued  on,  and  the  facts 
n  the  answer,  show  that  the  contract  of  insur- 
as  made  in  Iowa;  that  the  money  to  be  paid 

was  to  be  paid  in  Iowa;  and  that  it  was  and 
wa  contract,  and  must  be  construed  and  enforced 
)wa  contract."  We  have  set  out  this  ground 
iirrer  for  the  reason  that  in  our  opinion  it  is 
)  of  the  rights  of  the  parties.  It  is  strenuously 
[ed  by  counsel  for  the  appellant  that  the  contract 
•ance  entered  into  by  the  parties  is  a  contract 
vas  made  in  Nebraska,  and  that  it  cannot  be 
ed  or  limited  by  the  laws  of  Iowa.  We  think 
der  the  facts  above  set  forth  the  contract  was 
nd  completed  in  this  state,  and  must  be  con- 
by  our  laws.  The  note  for  the  premium  was 
ad  made  payable  at  Creston.  The  policy  was 
i,  dated  and  sealed  in  Iowa.  The  suit  is  based 
le  policy,  and  is  brought  in  this  state,  and  the 
ja  not  payable  at  Kearney,  but  in  this  state, 
he  acts  of  the  parties  indicate  that  the  contract 
jnded  to  be  made  and  performed  in  this  state, 
ras  no  completed  contract  in  Nebraska.     It  was 

verbal  arrangement  or  agreement  to  issue  a 
in  Iowa.  The  policy  having  been  issued  in 
ice  of  the  verbal  arrangement,  the  contract  was 
i  and  to  be  performed  in  this  state,  and  it  is 
onstrued  and  controlled  by  our  laws.  Arnold 
r,  22  Iowa,  194;  Ruse  v.  Mutual  Benefit  Life 
,  23  N.  Y.  516;  2  Parsons  on  Contracts,  p.  582. 

It  remains  to  be  determined  whether,  under 
s  above  recited,  the  policy  ceased  to  be  binding 
upon  the  defendant  under  the  laws  of 
yment  this  state.  It  is  provided  in  chapter  210 
of  the  Acts  of  the  Eighteenth  General 
ly  that ' 'within  thirty  days  prior  to  or  at  any 


Digitized  by 


Google 


May  1892]  Harden  v.  Hotel  Owners^  Ins. 

time  after  the  maturity  of  any  note  or  contra 
where  the  time  of  payment  is  fixed  in  th 
given  for  the  premium  on  any  policy  of 
such  company  or  association  may  serve  a 
writing  upon  the  insured  that  his  note,  or 
ment  thereof,  is  due  or  to  become  due,     * 
that  unless  payment  is  made  within  thirty 
policy  will  be  suspended. ^^     The  defendant  ( 
notice  to  the  plaintiff  on  the  first  day  of 
1890,  stating  that  the  sum  of  forty  dollars  sh 
the  home  office  not  later  than  March  1,  1890. 
notice  was  not  a  compliance  with  the  law, 
.did  not  state  that  if  payment  was  not  made 
would  be  suspended,  and  the  provision  in 
that  the  defendant  ''shall  not  be  liable  for  an 
may  occur  while  any  pledge  or  assessment 
said  insurance,  or  any  part  thereof,  remain 
unpaid, ^^   cannot  avail  the  defendant,   bee 
expressly  provided  in  the  said  act  of  the  ] 
General  Assembly  that  a  policy  shall  not  b 
forfeited  or  suspended  for  non-payment  of 
contract  for  the  premium  ''except  as  hereir 
vided,  anything  in  the  policy  or  applicati 
contrary  notwithstanding.^^    As  we  have  se 
tlie  requirements  of  the  act  is  that  the  notice 
that,  if  payment  be  not  made,  the  policy  w 
pended.     The  statute  is  absolute,  and  its 
must  be  complied  with  in  order  to  suspen* 
for  the  non-payment  of  the  premium.     Se< 
Cedar  Eapids  Ins.  Co.^  70  Iowa,  325.    It  is 
that  the  defendant  did  not  contemplate  a  sus 
the  policy  when  the  first  notice  was  giver 
after  the  note  became  due,  and  on  March 
another  demand  was  made,  which  was  in  r 
the  demand  required  by  statute.     Instead 
notice  of  a  suspension  of  the  policy  in  th( 
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non-payment  of  the  premium,  it  advised  the  plaintiflE 
that  suit  would  be  commenced  on  the  note. 

Our  conclusion  is  that  the  demurrer  to  the  answer 
was  rightly  sustained.    Affirmed. 


A.  J.  Gjorge  et  al.y  Appellees  v.  Chicago,  Fort  Madi- 
son &  Des  Moines  Railway  Company, 
Appellant. 

Accord  and  Satisfaction:  PLEAt>iKo.  The  plea  of  an  accord  and 
satisfaction  to  an  action  npon  a  contract  should  be  presented  hj 
answer;  it  cannot  be  presented  by  a  motion  to  dismiss,  supported  by 
affidavit,  where  the  accord  is  disputed. 

Appeal  from  Lee  District  Comt. — ^Hon.  J.  M.  Caset, 

Judge. 

Wednesday,  May  25, 1892. 

Two  actions  were  pending  in  Lee  district  court 
between  these  parties  upon  a  contract  in  writing, 
whereby  the  plaintiff,  George,  agreed  to  furnish  all  the 
labor  for  the  repair  and  construction  of  the  bridges  and 
culverts  of  the  defendant's  railway  at  six  dollars  per  M. 
feet,  board*  measure.  One  action  was  in  equity,  to 
enforce  a  mechanic's  lien;  and  the  other  at  law,  to 
recover  damages  for  the  defendant's  failure  to  furnish 
material  in  time,  as  required  by  the  contract.  The 
plaintiffs  alleged  that  they  performed  the  labor  under 
the  contract,  and  that  the  plaintiff.  Biggs,  was  interested 
in  the  contract.  After  answering,  the  defendant  moved 
to  dismiss  both  cases,  in  pursuance  of  the  settlement 
of  the  causes  made  between  the  parties  on  the  sixth  day 
of  February,  1891,  which  is  in  the  words  and  figures  as 
follows,  to-wit:  ''The  instrument  following  shows 
settlement  February  6,  1891,  by  which  defendant  was 
to  pay,  on  or  before  February  15,  1891,  five  hundred 
and  fifty  dollars  in  full  of  all  claims  due  plaintiffs  in 
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said  causes;''  and  signed  by  the  plaintiff,  Q 
the  defendant.  Five  hundred  dollars  wen 
to  George  on  the  settlement.  The  plaintiffs 
served  notice  of  an  attorney's  lien  in  said 
for  seven  hundred  and  fifty  dollars,  and  in 
action  for  one  hundred  and  fifty  dollars,  wl: 
alleged  the  defendant  was  prevented  from 
money,  as  it  is  ready  and  \i^dlling  to  do.  Tl 
filed  resistance  to  the  motion,  d^njdng  thatt] 
into  the  agreement  of  settlement ;  that  Geor 
right  to  make  a  settlement;  and  that  th 
thereafter  made  offers  of  settlement,  which 
ant  refused ;  but  made  no  claim  of  former 
The  court  overruled  said  motion  to  dismia 
the  defendant  duly  excepted,  and  from  whic 
appeals. — Affirmed. 

James  H.  Anderson,  for  appellant. 

Casey  <&  Stewart,  for  appellees. 

Given,  J. — The  appellant  contends  that 
had  full  authority  to  make  the  settlement,  a 
agreement  of  settlement  set  out  ' 'showed 
settlement,  and  took  away  the  remedy  in  tl 
out  in  the  petitions  in  the  two  cases;"  that, 
vented  from  pajdng  as  agreed  by  the    no 
attorney's  lien,   the  only  remedy   was    to 
the  court  for  an  order  directing  to  whom  th( 
should  make  payment,  and  that  the  proper 
senting  the  matter  ^as  by  motion  and  affic 
appellees'  contention  is  that  the  agreemen 
the  defendant's  motion  was  a  new  contract, 
was  a  mere  matter  of  defense,  and  should  ht 
up  by  answer.    If  the  fact  of  settlement 
dispute,  and  the  only  question  was  to  whon 
lant  should  make  payment,  we  are  incline 
that  matter  could  be  presented  by  motio 
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settlement  was  denied,  and  the  relief  asked  by 
>tion  was  to  find  that  a  settlement  had  been 
and  to  order  to  whom  the  money  should  be  paid, 
dismiss  the  cases.  The  appellant  cites  Hall  v. 
15  Iowa,  584;  Merry  v.  Allen,  39  Iowa,  235, — 
her  cases,  holding  that  a  complete  accord  and 
jtion  takes  away  the  remedy  in  the  claim  in  suit; 
all  of  these  cases  the  settlement  or  accord  and 
;tion  was  pleaded  as  a  defense,  and  not  pre- 

by  motion.     It  is  said  in  argument  that  the 

court  held  that  this  matter  should  be  set  up  by 
answer,  and  proven  on  the  trial.  We  think  this 
Tect  view  of  the  law,  and  the  judgment  of  the 

court  overruling  the  defendant's  motion  to 
I  the  case  is  affibmed. 


GooDEN,  by  Her  Next  Friend,  L.  L.  Gooden, 
Appellant,  v.  H.  Rayl  et  al.  Appellees. 

>tfor  Benefit  of  Minor:  breach:  right  of  aotion.  A 
r  child  may  maintain  an  action  for  damages  for  the*  breach  of 
itract  made  by  his  parent  in  his  behalf. 

from  Poweshiek  District  Court. — Hon,  W.  R. 
Lewis,  Judge. 

Wednesday,  May  25, 1892. 

JTION  to  recover  damages  for  the  alleged  breach 
itten  contract.  There  was  a  demurrer  to  the 
3,  which  was  sustained.  The  plaintiff  elected  to 
m  her  petition,  and  from  a  judgment  against  her 
ts  she  appeals. — Beversed. 

lines  &  Lyman,  for  appellant, 

S.  Winslowy  for  appellees. 
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EoTHBOOK,  J. — It  is  averred  in  the  pet 
the  plaintiflE  is  of  the  age  of  sixteen  years 
the  suit  is  brought  by  L.  L.  Gooden,  who  is 
and  next  friend.  That  her  mother  died  when 
tiflE  was  very  young,  and  that  her  said  father 
and  owned  no  home  of  his  own.  That  to 
plaintiff  the  comforts  of  a  home,  her  fath 
into  a  written  contract  with  the  defendants, 
they  bound  themselves  to  provide  a  home  fo] 
tiff  until  she  should  arrive  at  the  age  of  eight 
and  at  that  time  give  to  her  one  cow,  one  be( 
ding,  one  bureau,  and  usual  wearing  apparel 
sideration  of  this  and  the  comforts  and  blei 
home  the  plaintiff  was  to  perform  such  < 
labors  as  a  member  of  the  family  was  requi 
and  the  defendants  were  to  feed  and  clothe  Si 
Gooden,  to  send  her  to  school  as  a  mem 
defendants^  family,  to  care  for  her  in  sickn 
health.  It  is  further  averred  in  the  petitio 
defendants  disregarded  their  obligations  i 
contract ;  that  they  did  not  provide  clothing 
comforts  for  the  plaintiff  as  for  their  own 
that  they  gave  her  very  little  opportunity  for 
that  they  did  not  treat  her  as  one  of  their  ow 
but  required  of  her  hard  service  beyond  her 
strength ;  that  she  was  not  taken  to  church  a 
school,  and  was  not  provided  with  clothii 
to  allow  her  to  attend  church  and  Sunday  i 
is  further  averred,  in  substance,  that  by  reas 
violation  of  said  contract  by  the  defendants  t 
has  been  compelled  to  leave  the  home  of  t 
ants,  and  that  they  refuse  to  provide  anythii 
or  to  perform  their  contract  in  that  respect, 
ten  contract  is  made  an  exhibit,  and  is  a 
and  made  a  part  of  the  petition.     It  is  as  fol 

'* Article  of  agreement  made  the  twent 
January,  A.  D.   1881,  between  Lazarus   G 
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Jasper  county  and  state  of  Iowa,  of  the  first  part,  and 
Himelius  Rayl,  of  Poweshiek  county,  state  of  Iowa, 
of  the  second  part,  witnesseth,  that  the  said  Lazarus 
Gooden,  for  consideration  hereinafter  made,  contracts 
and  agrees  with  the  said  Himelius  Rayl  to  let  his  minor 
child,  Emma  Gooden,  aged  seven  years  last  June,  live 
with  the  said  Himelius  Rayl  and  his  family  upon  the 
following  conditions:  That  the  said  minor  child,  Emma 
Gooden,  is  on  this  first  day  of  June,  A.  D.  1881,  taken 
into  the  family  of  Himelius  Rayl,  and  to  remain  as  a 
member  of  his  family  until  she  arrives  at  the  age  of 
eighteen  years,  to  share  the  comforts  and  blessings 
thereof,  to  do  and  perform  such  duties  and  labors  as  a 
member  thereof,  subject  to  the  family  rule  and  govern- 
ment of  the  said  Himelius  Rayl  and  Jane  Rayl,  his 
his  wife.  That,  in  consideration  of  the  faithful  per- 
formance of  this  contract  on  the  part  of  the  party  of 
the  first  part,  the  said  Himelius  Rayl  hereby  agrees  to 
feed  and  clothe  the  said  Emma  Gooden,  to  send  her  to 
school  as  a  member  of  his  own  family  or  his  own 
children,  to  care  for  her  as  such  both  in  sickness  and  in 
health,  until  she  is  eighteen  years  old,  at  which  time 
the  said  Himelius  Rayl  further  agrees  to  deliver  to  the 
said  Emma  Gooden  the  following  described  property, 
to  have  and  to  hold  as  her  own:  One  milk  cow,  one 
bed  and  bedding,  including  the  stead,  one  bureau  and 

usual  wearing  apparel.     Signed  the day  of , 

A.  D.  1881,  in  the  presence  of  Joseph  Arnold. 

*'L.  L.  Gooden, 
**HiMELius  Rayl, 
^'Sabah  J.  Rayl.^^ 
There  are  some  fifteen  alleged  grounds  of  demur- 
rer.    We  do  not  think  it  is  necessary  to  set  them  out 
in  fulL     They  all  involve  the  question  whether  the 
plaintiff,  Emma  Gooden,  has  the  right  to  maintain  an 
action  on  the  written  contract,  and  our  discussion  of 
the  case  will  disclose  the  objections  made  to  the  peti- 
tion by  the  counsel  for  the  defendants. 
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In  the  first  place,  it  is  claimed  by  tl 
counsel  that  it  does  not  appear  from  the  i 
the  plaintiff  entered  the  family  of  the  < 
pursuance  of  the  terms  of  the  contract, 
contract  is  no  part  of  the  petition.  As  we 
the  contract  is  expressly  made  a  part  of  1 
and  the  petition  must  be  read  and  construec 
of  the  contract.  When  this  is  done,  we  hi 
and  not  uncommon  case  of  one  party  coi 
another  for  the  benefit  of  a  third  party,  a 
by  the  third  party  for  a  breach  of  the  con 
such  an  action  can  be  maintained  there 
question.  H  A.  delivers  money  or  pro 
under  a  promise  that  he  will  deliver  it  to 
can  maintain  an  action  against  B.  for  a  b 
contract.  So  in  the  case  at  bar,  if  L. 
entered  into  the  contract  in  question  with 
ants,  and  the  plaintiff  entered  upon  the 
of  the  contract,  and  continued  to  perfor 
was  compelled  to  leave  the  home  of  the  de 
may  maintain^  an  action  against  the  defe 
breach  of  the  contract.  The  court  belo7 
been  of  the  opinion  that  the  plaintiff  cou] 
tain  the  action,  for  the  reason  that  she  ^ 
minor.  The  rule  of  law  in  relation  to  t 
infants  to  maintain  an  action  on  contract  i 
in  5  Wait,  Actions  &  Defenses,  p.  75,  as  fo 
law  takes  the  rights  of  infants  unden 
protection,  and  secures  to  them  the  sai 
which  it  gives  to  adults.  An  infant 
any  contract  made  with  him  persons 
adult.  He  can  maintain  an  action  for  s 
dered  by  him  under  a  contract,  espe 
has  been  emancipated,  or  is  not  living 
supported  by  his  parents.'^  In  the  case 
contract  was  not  made  with  the  infant  pers( 
it  was  made  by  the  father  of  the  infant,  fc 
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infant,  and  there  is  no  question  of  emancipa- 
the  case.  There  is  no  liability  of  the  defend- 
the  father  under  the  contract.  If  there  ever 
jh  liability  there  is  none  now,  for  the  father,  by 
Qcing  this  suit  as  the  next  friend  of  his  child, 
very  act  releases  the  defendants  from  any  sup- 
iabiUty  there  may  be  to  him  under  the  contract, 
se  is  in  all  its  essential  features  like  Strong  v. 
33  Kan.  109,  5  Pac.  Rep.  366,  where  it  was  held 
ninor  could  maintain  an  action  upon  a  contract 
)  one  now  under  consideration;  and  see,  also, 
5r  on  Domestic  Relations,  345,  370,  371. 
e  case  demands  no  further  consideration.  In 
nion,  the  court  erred  in  sustaining  the  demurrer 
)etition.    Reyebsed. 


UOE  et  al.y  Appellants,  v.  W.  H.  Fensleb  et  al.^ 
^  Appellees. 

ion  of  County  Seat :  powers  of  board  of  supervisors: 
):  JURISDICTION  OF  COURT  OF  EQUITY.  Under  sections  281  to 
\  the  Code,  the  board  of  supervisors  of  a  county  is  constituted  a 
J  tribunal  to  determine  whether  a  petition  for  the  relocation 
ounty  seat  is  signed  by  the  requisite  number  of  legal  voters  to 
rize  the  submission  of  the  question  of  such  relocation  to  a  vote 
people,  and  a  court  of  equity  is  without  jurisdiction  to  prevent, 
iunction,  action  by  the  board  of  supervisors  upon  a  petition, 
I,  it  is  alleged,  contains  a  large  number  of  names  of  persons 
ire  not  voters;  the  jurisdiction  of  the  board  to  determine  the 
enoy  of  the  petition  in  such  case  being  exclusive^ 
s  and  GrvEK,  Justices,  dissenting, 

from  Harrison  District  Court. — ^Hon.  Geobge  W. 
Wakefield,  Judge. 

Wednesday,  May  25, 1892. 

TiON  to  enjoin  proceedings  on  a  petition  to  the 
rf  supervisors  of  Harrison  county,  asking  the 
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relocatibn  of  its  county  seat.  The  facts  are  att 
opinion. — Affirmed. 

L.  B.  Bolter  <&  SonSj  H.  H.  Boadifery  b 
Bamhartj  for  appellants. 

Harl  <&  McCabej  J.  S.  Dewell  and  Chas.  M 
for  appellees. 

Robinson,  C.  J. — On  the  first  day  of  Jun 
petition  was  presented  to  the  board  of  supe 
Harrison  county,  asking  that  the  question  of 
the  county  seat  from  Logan,  and  relocating 
souri  Valley  be  submitted  to  a  vote  of  the  c 
that  county  at  the  next  general  election.  At 
time  a  remonstrance  against  relocation  was  j 
Pending  a  consideration  of  the  petition  an 
strance  and  accompanying  proofs  by  the  board 
visors,  and  before  it  had  made  any  finding  or  a 
any  conclusion,  the  plaintiffs  presented  thei: 
in  this  action  to  a  judge  of  the  district  court  i 
Harrison  county,  asking  that  further  procee 
the  petition  for  a  relocation  of  the  countj 
enjoined.  The  plaintiffs  are  citizens  and  tax 
Harrison  county,  who  are  interested  in  the  co 
and  opposed  to  the  proposed  relocation.  Th 
ants  are  members  of  the  board  of  supervisors, 
zens  who  petitioned  for  the  relocation.  The 
alleged  for  the  relief  demanded  were  that  th< 
was  fraudulent,  containing  the  names  of  many 
persons,  or  of  persons  who  were  minors,  or 
reason  not  entitled  to  vote ;  that  a  member  of 
of  supervisors  had  full  knowledge  of  the  fri 
was  conniving  with  persons  interested  in  the 
relocation  to  have  the  order  desired  by  them  e 
that  the  board  of  supervisors,  on  account  of  ii 
jurisdiction,  had  not  the  power  to  investigate  t 
ulent  character  of  the  petition.    A  temporal 


Digitized  by 


Google 


598  Luce  v.  Fensleb.  [85  Iowa 

injunction  was  granted  without  notice.  At  aT  subse- 
quent time  the  parties  to  the  action  appeared  before 
the  judge,  who  had  ordered  the  temporary  writ,  at 
chambers.  The  defendants  filed  answers  and  a  motion 
to  dissolve  the  injunction,  sustained  by  affidavits. 
Counter  affidavits  and  affidavits  in  rebuttal  were  filed. 
The  judge  found  that  the  allegations  of  fraud  made 
against  the  petition  presented  to  the  board  of  supervi- 
sors were  so  strongly  supported  that,  if  authorized  by 
law,  the  temporary  injunction  should  be  continued  until 
the  fined  hearing,  and  overruled  the  motion  to  dissolve, 
so  far  as  it  was  based  upon  any  issue  of  fact ;  but  ho 
further  found  that  a  court  of  equity  will  not  interfere 
by  injunction  to  restrain  a  board  of  [supervisors  from 
considering  or  acting  upon  a  petition  for  the  removal 
of  a  county  seat  and  sustained  the  motion  to  dissolve, 
so  far  as  it  was  based  upon  a  want  of  jurisdiction. 
The  temporary  injunction  was  accordingly  dissolved, 
and  from  that  order  the  plaintiffs  appealed.  After- 
wards the  defendants  appealed  from  so  much  of  the 
order  as  overruled  the  motion  to  dissolve  on  the  issues 
of  fact.  After  the  plaintiffs  had,  taken  their  appeal 
they  applied  to  a  member  of  this  court  for  an  order 
staying  proceedings  on  the  petition  to  the  board  of 
supervisors  pending  the  appeal,  and  the  order  was 
granted.  The  defendants  afterwards  appeared  before 
the  judge  who  granted  that  order,  and  moved  that  it  be 
vacated.  The  motion  was  overruled,  but  with  leave  to 
the  defendants  to  renew  the  motion  in  this  court. 
They  have  renewed  the  motion,  and  the  case  is  sub- 
mitted to  us  on  that  motion,  and  on  the  appeals  from 
the  order  of  the  district  judge  to  ^which  we  l\ave 
referred. 

I.  The  provisions  of  the  Code  in  regard  to  the 
relocation  of  county  seats,  so  far  as  material  to  a 
determination  of  the  questions  presented  to  us  for  con- 
sideration, are  as  follows: 
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''Section  281.  Whenever  the  citizens 
county  desire  a  relocation  of  their  county 
may  petition  their  board  of  supervisors  resp( 
same  at  any  regular  session. 

'*  Section  282.  Such  petition  shall  desi 
place  at  which  the  petitioners  desire  to  have  t 
seat  relocated,  and  shall  be  signed  by  none 
voters  of  said  county,  and  shall  be  accomi 
aflSdavits  sufficient  to  satisfy  said  board  that 
ers  are  all  legal  voters  of  said  county  and  that 
tures  on  said  petition  are  all  genuine. 

''Section  283.  Renaonstrances  signed 
voters  of  the  county  only,  and  verified  in  Ul 
as  the  petition,  may  also  be  presented  to  the  1 
the  same  persons  petition  and  remonstrate, 
be  counted  only  on  the  remonstrance ;  and  if 
number  of  legal  voters  remonstrate  against  t 
tion  than  petition  for  it,  no  election  shall  be  ( 

"Section  284.  Sixty  days'  notice  of  the 
tion  of  such  petition  shall  be  given.     *     *     * 

"Section  285.  Upon  the  presentation 
petition,  signed  by  at  least  one-half  of  all 
voters  in  the  county,  as  shown  by  the  last 
census,  if  the  notice  hereinbefore  prescribed  i 
been  given,  the  board  shall  order  that  at  the 
eral  election  a  vote  shsill  be  taken  between  i 
and  the  existing  county  seat.     ♦     *     * 

"  Section  287.  If  the  point  designated  ii 
tion  obtain  a  majority  of  all  the  votes  cast, 
of  supervisors  shall  make  a  record  thereof,  ai 
the  same  to  be  the  county  seat  of  said  co 
shall  remove  the  records  and  documents  i 
early  as  practicable  thereafter.  ^^ 

The  plaintiffs  contend  that  the  total  n 
voters  in  Harrison  county,  as  shown  by  the  le 
was  five  thousand,  one  hundred  and  thirty-s( 
the  total  number  of  voters  in  the  county  in  Ji 
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did  not  exceed  five  thousand  and  four  hundred ;  that 
the  petition  for  relocation  purports  to  be  signed  by  five 
thousand  and  twenty-six  voters ;  that  of  the  voters  of 
the  county  two  thousand,  four  hundred  and  forty-nine 
did  not  sign  the  petition,  and  that  of  those  who  signed 
it  one  thousand  and  twenty-^ight  also  signed  the 
remonstrance,  and  therefore  should  not  be  counted  on 
the  petition ;  that  the  remonstrance  was  signed  by  three 
thousand,  five  hundred  and  forty  voters.  There  is 
evidence  which  tends  strongly  to  support  these  claims. 
If  they  are  well  founded,  it  is  manifest  that  a  gross 
fraud  was  attempted  to  be  perpetrated  upon  the  board 
of  supervisors  and  the  people  of  Harrison  county  by 
means  of  the  petition  in  question,  for  in  that  case  the 
remonstrance  was  signed  by  nearly  one  thousand  voters 
more  than  one-half  of  all  those  in  the  county,  but  still 
lacked  nearly  five  hundred  signatures  to  defeat  a  sub- 
mission on  the  face  of  the  papers.  Or,  stating  the  case 
diflferently,  if  the  facts  are  as  claimed  by  the  plaintiflEs, 
the  petition  contains  the  names  of  more  than  two 
thousand  persons  who  were  not  voters  of  the  county 
when  it  was  presented  to  the  board. 

It  was  held  in  Eerrick  v.  Carpenter j  54  Iowa,  340, 
that  the  decision  of  the  board  of  supervisors  in  regard 
to  the  suflSciency  of  the  petition  to  authorize  an  order 
submitting  the  question  of  relocation  to  a  vote  of  the 
people  must  be  based  upon  the  aflSdavits  filed  with  the 
petition  and  remonstrance,  and  possibly  upon  matters 
within  the  knowledge  of  the  board.  It  is  insisted  by 
the  appellants  that  under  the  doctrine  of  that  case  the 
board  has  no  power  to  investigate  the  frauds  alleged, 
and  render  a  decision  according  to  the  real  merits  of 
the  case ;  therefore,  that  the  power  must  exist  in  courts 
of  equity  to  investigate  the  facts,  purge  the  petition  of 
fraudulent  names  and  render  such  a  decree  as  would  do 
justice  to  all  the  parties  in  interest.  The  case,  as  pre- 
sented by  the  appellants,  certainly  contains  much  to 
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appeal  to  the  conscience  of  a  court  of  c 
we  are  met  with  the  objection  that  the  1 
tuted  the  board  of  supervisors  a  specu 
determine  whether  the  petition  has  been 
requisite  number  of  legal  voters  to  autl 
mission  of  the  question  of  relocation  t< 
that  its  jurisdiction  for  that  purpose  is  es 
the  statute  vests  in  the  board  power  to, 
sufficiency  of  the  petition  is  clear;  and 
clear,  under  the  rule  announced  in  Herric 
54  Iowa,  340,  that  the  board  has  not  po 
gate  fully  such  issues  of  fraud  as  are  tei 
case.  In  the  absence  of  constitutional  re 
legislature  of  the  state  has  full  power  to  pr 
ner  in  which  county  seats  shall  be  relocat 
can  and  English  Encyclopedia  of  Law,  4 
V.  People,  7  Colo.  156 ;  2  Pac.  Eep.  894.  Tl 
tion  on  that  power  specified  in  the  const 
state  is  that  the  general  assembly  shall  nc 
special  laws  ''for  locating  or  changing  ( 
The  location  of  a  county  seat  neither  con 
creates  obligations  which  would  be  violat 
quent  relocation.  Newton  v.  Commissior 
ing  County  J  100  U.  S.  548.  It  is  clear  tt 
assembly  of  Iowa  had  power  to  provide 
tion  of  the  county  seat  by  a  general  law,  j 
a  special  tribunal  with  exclusive  authoi 
questions  in  regard  to  such  relocation, 
not  questioned,  but  it  is  said  that  it  has 
cised,  and  that  the  board  of  supervisor 
exclusive  right  to  determine  whether  tl 
sufficient  to  require  a  vote  upon  the  quesi 
tion.  It  is  a  genersd  rule  that  where  a  st 
right,  and  provides  the  means  for  enfo 
tecting  it,  the  means  so  provided  are  exc] 
V.  Mayhew,  3  N.  Y.  15;  Heiser  v.  May 
72,  9  N.  E.  Rep.  866;  Phillips  v.  Ash's 
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418;  Chandler  v.  Hanna,  73  Ala.  391;  Com.  v.  Leech^ 
44  Pa.  St.  332 ;  Sedgwick  on  Statutory  and  Constitu- 
tional Law,  94.  The  rule  is  stated  in  section  399  as 
follows:  ^*  When  a  right  is  given  by  statute,  and  a 
specific  remedy  provided,  or  a  new  power  and  also  the 
mean  of  executing  it  are  therein  granted,  the  power  can 
be  executed  and  the  right  vindicated  in  no  other  way 
than  that  prescribed  by  the  act.  *  *  *  "  The  law 
governing  the  relocation  of  county  seats  is  purely  stat- 
utory. The  board  of  supervisors  is  vested  with  the  sole 
power  to  consider  petitions  for  and  remonstrances 
against  relocation  and  determine  their  legal  effect. 
Baker  v.  Boards  40  Iowa,  228.  Courts  of  equity  will 
not,  as  a  rule,  attempt  to  control  the  action  of  public 
officers,  as  boards  of  supervisors,  when  acting  as  a  judi- 
cial tribunal  on  matters  within  their  jurisdiction.  2 
High  on  Injunctions,  section  1311 ;  Hyatt  v.  Bates j  40^ 
N.  Y.  165.  And  where  they  have  jurisdiction  they  will 
not  interfere  with  the  proceedings  of  other  tribunals 
also  having  jurisdiction,  which  have  already  assumed 
control  of  the  subject-matter  in  dispute.  1  High  on 
Injunctions,  section  50. 

There  is  nothing  in  the  character  of  such  proceed- 
ings as  that  which  is  sought  to  be  controlled  in  this^ 
action  to  except  them  from  the  general  rules.  The 
action  of  the  board  in  considering  the  petition  and  sub- 
mitting the  question  of  relocation  to  a  vote  of  the 
people  is  preliminary  in  its  nature  and  effect.  The 
question  of  chief  importance  is  finsdly  determined  by 
the  voters  of  the  county.  The  general  assembly  might 
have  provided  that  no  remonstrance  should  be  con- 
sidered, but  that  the  board  should  act  upon  the  peti- 
tion alone,  or  it  might  have  dispensed  with  the  petition, 
and  authorized  the  board  to  submit  the  question  on  its 
own  motion,  or  it  might  have  provided  other  means  for 
submitting  the  question  than  those  which  now  exist. 
But  it  has  deemed  it  proper  to  require  a  petition  signed 
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by  one- half  of  the  legal  voters  of  the  county 
by  the  last  preceding  census,  and  has  prescj 
evidence  upon  which  the  board  may  act.  I 
that  the  provisions  of  the  law  are  not  adequat 
vent  fraud,  but  the  power  of  the  general  assi 
authorize  a  submission  upon  the  showing  pres 
beyond  question.  In  this  case  duenoticjeof  th 
tation  of  the  petition  had  been  given,  and  the 
supervisors  had  jurisdiction  to  act  upon  the 
It  had  not  acted,  but  bad  the  matter  under 
ation,  when  enjoined  from  proceeding  fui 
cannot  be  presumed  that  it  would  act  illegally, 
true  that  under  the  rule  of  Herrick  v.  Carpi 
.  proof  by  affidavit-  is  such  that  the  board  muj 
contrary  to  the  fact,  that  the  petition  is  signe 
requisite  number  of  legal  voters,  the  distr 
would  not,  for  that  reason,  be  authorized  to 
by  injunction  in  advance  of  its  action.  We 
however,  rest  our  conclusion  solely  on  the  gro 
the  board  has  not  yet  acted,  for  we  are  of  th( 
that  its  action,  if  taken  in  good  faith,  will  be  i 
cannot  be  reviewed,  nor  its  effect  stayed  by  in 
The  board  has  exclusive  jurisdiction  of  the  ma 
so  long  as  it  acts  within  its  jurisdiction,  witho 
the  courts  cannot  interfere  with  it,  nor  set 
action.  The  appellants  refer  to  several  dec 
this  court  as  sustaining  their  claims,  but  none 
are  in  point.  In  Bice  v.  Smith,  9  Iowa,  570,  i 
relocate  the  county  seat  had  been  taken,  and 
tion  involved  was  the  right  of  the  county  judg< 
an  expensive  public  building  which  was  requi 
at  the  county  seat,  while  the  matter  of  locatio 
controversy.  The  question  involved  in  S 
Faville,  23  Iowa,  326,  was  whether  the  county 
been  relocated,  and  arose  under  the  Eevision 
and  not  under  the  present  law.  The  question 
in  this  case  was  not  considered  in  that.    Th 
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Sinnett  v.  Moles^  38  Iowa,  25,  arose  under  a  statute 
which  provided  for  the  voting  of  a  tax  in  aid  of  the  con- 
struction of  a  railway.  The  statute,  the  facts,  and  the 
principles  involved  are  in  many  respects  so  unlike 
those  in  controversy  in  this  action  that  we  need  not 
consider  them  further.  The  conclusions  we  have 
announced  make  the  order  of  the  district  judge,  so  far 
ka  it  overruled  the  motion  to  dissolve  the  injunction,  of 
no  effect,  and  tpv  that  reason  it  will  not  be  further 
reviewed.  The  order  suspending  proceedings  on  the 
petition  to  relocate  pending  this  appeal  is  vacated,  and 
the  order  of  the  district  judge  dissolving  the  injunction 

is  AFFIRMED. 

KiNNE,  J.  (dissenting). — I  am  unable  to  concur 
with  the  opinion  of  the  majority  of  the  court  in  the 
conclusion  they  reach  in  this  case.  I  regret  that 
the  necessity  for  an  immediate  decision,  owing  to  the 
important  public  interests  involved,  will  prevent  me 
from  doing  more  than  indicating  very  briefly  the 
grounds  of  my  dissent.  The  petitioners  aver,  in  sub- 
stance, that  in  June,  1891,  when  the  petition  for  removal 
was  presented  to  the  board  of  supervisors,  there  were 
not  to  exceed  five  thousand,  five  hundred  voters  in 
Harrison  county;  that  the  petition  for  relocation 
appeared  to  be  signed  by  five  thousand  and  twenty-six 
voters  of  the  county;  that  nearly  two  thousand,  five 
hundred  voters  of  the  county  did  not  sign  the  petition ; 
that  of  those  who  did  sign  it  over  one  thousand  also 
signed  the  remonstrance,  and  hence  could  not  be 
counted  on  the  petition;  that  the  remonstrance  was 
signed  by  over  three  thousand,  five  hundred  votera.  It 
is  conceded  in  the  opinion  that  ''there  is  evidence  which 
tends  strongly  to  support  these  claims,''  and  that,  if 
they  are  well  founded,  it  is  apparent  that  ''a  gross 
fraud  was  attempted  to  be  perpetrated  upon  the  board 
of  supervisors  and  the  people  of  Harrison  county/' 
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Accepting  the  allegations  of  the  petition  as 
the  evidence  strongly  supports  them, — and 
case  where  the  remonstrance  is  signed  by 
thousand  voters  more  than  one-half  of  all 
voters  in  the  county,  but  still  insufficient  in  i 
prevent  the  submission  *'on  the  face  of  th 
Conceding  all  the  allegations  of  fraud  to 
alleged  in  the  petition,  the  opinion  holds  th 
under  our  law  no  relief;  that,  as  it  is  the  set 
this  state  that  the  board  of  supervisors  have 
to  inquire  into  and  investigate  such  frauds,  t 
are  by  law  vested  with  the  power  to  ordei 
tions,  there  is  no  power  existing  anywhere 
gate  the  alleged  fraud  and  determine  in  s 
who  are  '*legal  voters.''     Code,  section  282. 
of  this  holding  is  that,  though  the  statute 
provides  that  the  petition  for  relocation  shal 
by  **none  but  legal  voters  of  said  county," 
way  provided  in  a  case  like  that  at  bar  for  d 
whether  or  not  any  or  all  of  the  petitioners 
voters.''     Surely  we  ai'e  not  justified  in  hole 
-was  the  legislative  intent  that  such  a  result 
low.    There  must  exist  somewhere  power  1 
into  the  question  as  to  whether  or  not  the 
are  *4egal  voters."     In  no  other  way  is  it 
give  effect  to  the  command  of  the  law  that 
legal    voters"   shall    sign  the    petition.     1 
must  rest  in  a  court  of  equity,  which  may, 
judgment    ought  *to,   investigate    such  gro 
striking  from  the  petition  the  names  of  all  v 
''legal  voters."     The  fact  that  such  an  in 
would  be  tedious,  and  perhaps  expensive,  is 
for  refusing  relief,  especially  when  such  rei 
the  last  avenue  by  means  of  which  the  wa 
frauds  may  be  prevented,  but  invites  the  -v 
the  very  statute  which  was  enacted  to  prevei 
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Justice  Given  joins  me  in  holding  that  the  district 
court  erred  in  dissolving  the  temporary  injunction,  and 
that  the  cause  should  be  revei'sed  for  the  errors*  above 
indicated. 
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HuRLBUT,  Hess  &  Company,  Appellants,  v. 
Hardenbrook,  Appellee. 


G-EORGE 


Attachment:  writ  wronofullt  sued  out:  damages:  bemitti. 
TI7R.  Where,  in  an  action  .to  recover  damages  for  the  wrongful 
suing  out  of  an  attachment,  evidence  was  admitted  as  to  the  rental 
value  of  a  building  levied  upon,  but  after  the  return  of  the  verdict 
of  the  jury  the  court  required  the  attachment  defendant  to  remit  the 
value  of  the  rents,  and  rendered  judgment  for  the  amount  of  the 
verdict  less  the  sum  remitted,  held,  that  any  error  there  may  have 
been  in  the  submission  of  such  question  to  the  jury  was  without 
prejudice  to  the  attaching  creditor. 

:  :  :  evidence.    At  the  time  the  writ  in  question 

was  sued  out,  the  attachment  defendant  was  conducting  his  business 
as  usual,  had  no  intention  of  immediately  removing  out  of  the  state, 
nor  until  all  of  his  debts  were  paid,  but  was  negotiating  a  sale  for 
the  purpose  of  paying  the  plaintifiTs  claim,  and  prior  to  the  attach- 
ment informed  the  plaintiff's  attorney  of  the  proposed  sale,  its  terms, 
and  that  he  would  notify  the  plaintiff  when  he  commenced  to  invoice. 
Held,  that  the  plaintiff  was  bound  by  the  knowledge  of  its  attorney, 
and  that  the  jury  was  justified,  upon  the  above  facts,  in  finding  that 
the  writ  was  wrongfully  sued  out,  and  in  returning  a  verdict  for 
actual  damages  for  the  attachment  defendant. 

:    :     EXEMPLARY    DAMAGES:     EVIDENCE    OF    MAUCE.      It 


appearing  that  although  the  attachment  plaintiff  knew  of  the  contem- 
plated removal  of  the  defendant  for  several  months  before  the  writ 
in  question  was  sued  out,  and  thereafter  continued  to  sell  him  goods 
upon  account,  and  also  took  notes  therefor,  yet  the  president  of  the 
plaintiff  company  made  oath  to  an  allegation  in  the  petition  for 
attachment,  that  said  contemplated  removal  was  not  known  to  the 
plaintiff  at  the  time  said  indebtedness  was  contrac6ed  or  the  notes 
in  suit  accepted,  held,  that  the  plaintiff  was  chargeable  with  malice. 

:  :  :  :  advice  op  counsel.    The  defense 


that  the  writ  of  attachment  was  sued  out  upon  the  advice  of  an  attor- 
ney, will  not  avail  the  attachment  creditor  in  such  action,  where  it 
appears  that  there  were  facts  within  his  knowledge  materially  affect- 
ing his  right  to  such  writ*  which  were  not  known  to  the  attorney,  and 
which  the  creditor  failed  to  disclose  to  him. 
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Apjpeal  from  Audubon  District   Court. — Hon.  1 
Macy,  Judge. 

Wednesday,  May  25,  1882. 

The  facts  are  stated  in  the  opinion  of  the 
Affirmed. 

Nashj  Phelps  <&  Green,  for  appellant. 

J.  L.  Statzell  and  J.  M.  Griggs,  for  appellee. 

KiNNE,  J. — This  is  an  action  on  an  accoun 
also  on  certain  notes  against  the  defendant,  in 
an  attachment  was  issued,  and  a  levy  made  ( 
defendant's  stock  of  goods  and  building  in  whic] 
were  situated.  The  notes  were  not  due  when  tl 
was  commenced.  The  grounds  alleged  for  an  t 
ment  were  as  follows:  **That  defendant  is  ab 
remove  from  the  state,  and  refuses  to  mak* 
arrangement  for  securing  the  payment  of  said 
when  they  fall  due,  which  contemplated  removi 
not  known  to  the  plaintiff  herein  at  the  time  sai< 
was  contracted,  or  at  the  time  said  notes  wer 
cuted.'^^  ''The  defendant  is  about  to  remove  i 
nently  out  of  the  state,  and  refuses  to  pay  or 
the  debt  due  the  plaintiff.''  The  petition  con 
the  other  necessaiy  averments.  The  defendant 
ted  the  execution  of  the  notes,  that  they  had  no 
paid,  that  the  account  declared  upon  was  just,  tl 
plaintiff  was  a  corporation ;  and  denied  all  othe 
gations  of  the  petition.  By  way  of  countercla 
the  attachment  bond  he  set  out  the  attachmei 
levy,  the  bond,  its  condition  and  breaches.  He  a 
that  the  grounds  alleged  for  the  issuance  of  the  i 
ment  were  untrue,  and  that  the  plaintiff  had  r 
sonable  ground  for  believing  the  same  to  be  true 
the  writ  was  wrongfully  and  maliciously  sued  oui 
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asked  damages  in  the  sum  of  five  thousand  dollars.  In 
an  amendment  he  itemizes  his  damages,  which  covered 
attorneys'  fees,  depreciation  in  value  of  his  goods, 
rental  value  of  store  building,  loss  of  employment  for 
himself  and  clerk,  expenses  incurred  in  attendance  at 
court,  and  costs  incurred  by  reason  of  the  wrongful 
suing  out  of  the  writ.  The  plaintiflE,  replying,  admitted 
issuance  of  writ  and  levy  thereunder  on  the  goods; 
also  that  the  grounds  for  the  issuance  of  the  writ  were 
as  alleged;  that  it  filed  the  bond;  that  the  damages 
claimed  were  not  paid;  and  denied  all  other  allegations 
in  the  counterclaim.  After  the  issues  were  formed  the 
defendant  paid  the  plaintiff's  claim,  and  the  case  was 
tried  only  on  the  issues  as  presented  hf  the  counter- 
claim, and  a  verdict  rendered  for  the  defendant  for  four 
hundred  and  seventy  dollars.  The  court  required  the 
defendant  to  remit  all  of  the  verdi^jt  in  excess  of  three 
hundred  and  fifty  dollars,  overruled  the  motion  for  a 
new  trial,  and  entered  a  judgment  on  the  verdict  for 
three  hundred  and  fifty  dollars,  from  which  the  plaintiflE 
appeals. 

I.  It  is  said  that  the  court  erred  in  admitting  evi- 
dence as  to  the  rental  value  of  the  defendant's  building, 
1.  ATTACHMmrp:  aud  iu  instructiug  the  jury  that  the 
ftiuylued^'ut:  defendant  could  recover  therefor.  It 
reSltStSi.  appears  that  no  direction  was  given  to 
the  sheriflf  to  levy  on  the  defendant's  building,  but  he 
did  levy  on  both  stock  and  building,  and  kept  the 
goods  in  said  building  from  December  12,  1889,  to 
February  7,  1890.  During  said  time  the  building  was 
kept  locked,  the  defendant  excluded  therefrom,  and  the 
sheriflE  had  the  key.  We  do  not  feel  called  upon  to 
determine  as  to  whether  the  plaintiflE  would  be  liable 
for  the  unauthorized  levy  by  the  sheriflE  on  the  defend- 
ant's building,  nor  aa  to  its  liability  for  the  rental  value 
of  the  building  under  the  circumstances,  for  reasons 
hereafter  stated.    The  court,    on  entering  the  judg- 
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ment,  found  *'that  the  evidence  on  the 
defendant  is  insufficient  to  show  the  occu 
building  by  the  officer  under  the  writ  o: 
herein  was  not  with  the  voluntary  coe 
defendant,  or  that  it  was  necessary  to 
protect  the  stock  of  goods  therein  levie< 
that  the  defendant  is  not,  therefore,  entitl 
for  the  rental  value  of  said  building  dur 
it  was  so  occupied. '^  The  court  required 
ant  to  remit  the  value  of  the  rent,  and  se 
in  addition,  and  rendered  a  judgment  for 
Under  these  circumstances,  even  if  it  be  c 
the  court  erred  in  admitting  the  testimony 
rent,  and  in  instructing  the  jury  that  they 
therefor,  still  it  could  have  worked  no  pre; 
plaintiff,  as  the  amount  remitted  was  gret 
of  the  rental  value  of  the  building  as  ei 
the  evidence. 

II.  It  is  contended  that  there  is  no  ev 
fying  actual  damages.     The  jury,  in  ansv? 

J  . . .  special    interrogatories,    fou] 

evidence.  attachment  was  wrongfully  si 
the  plaintiff  had  no  reasonable  grounds  j 
that  the  defendant  was  about  to  remove 
out  of  the  state ;  that  the  attachment  was 
sued  out,  with  the  purpose  of  injuring  th 
While  the  evidence  is  conflicting,  yet  we  t 
establishes  these  facts:  That  at  and  prior 
out  of  the  attachment  the  defendant  wai 
his  business  as  he  always  had ;  that  he  had 
of  removing  out  of  the  state  until  all  hit 
paid  and  business  settled ;  that  at  the  tim( 
ment  was  sued  out  he  had  no  intention 
to  remove  from  this  state ;  that  he  was  ] 
sale  of  his  goods  for  the  purpose  of  payii 
tiff's  claim;  that  he  informed  the  plainti 
of  the  proposed  sale,  its  terms,  and  thi 
Vol.  85—39 
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advise  the  plaintiflE  when  he  commenced  to  invoice  the 
goods;  that  said  attorney  encouraged  the  sale;  that 
the  plaintiflE  or  its  attorney  knew  these  and  other  facts. 
In  view  of  these  and  other  facts  in  evidence,  it  cannot 
be  said  that  the  jury  were  not  justified  in  finding  actual 
damages  for  the  defendant.  Counsel  argue  that 
McMartin,  the  plaintiflE's  attorney,  who  had  been  sent 
to  see  the  defendant  in  order  to  collect  or  secure  the 
claim,  made  such  a  report  to  the  plaintiflE  as  warranted 
it  in  suing  out  the  attachment.  McMartin,  when  he 
acquired  knowledge  of  the  facts  we  have  mentioned, 
was  acting  as  the  plaintiff's  attorney,  and  his  knowl- 
edge thus  obtained  binds  the  plaintiff,  whether  he  com- 
municated all  the  facts  to  it  or  not. 

III.  It  is  said  that  there  was  no  evidence  on  which 
to  base  an  instruction  relating  to  exemplary  damages. 

As  we  have  heretofore  said,  the  jury  found 
^'  ^mpu^  the  writ  Was  sued  out  maliciously  for  the 
,   evidence'        purposc  of    injuring  the   defendant.     It 

appears  from  the  testimony  of  the  plain- 
tiff's president,  as  well  as  from  that  of  other  witnesses 
introduced  by  plaintiff,  that  the  plaintiff  knew  for 
from  two  to  three  months  before  the  writ  of  attachment 
was  sued  out  that  the  defendant  contemplated  remov- 
ing from  this  state.  The  plaintiff's  salesman  had  so 
told  them,  and  yet,  in  face  of  this  knowledge  which  it 
now  appears  that  they  had,  the  plaintiff's  president 
verified  the  petition  in  this  case  wherein  it  is  alleged, 
among  other  things,  as  a  statement  of  grounds  for  the 
attachment,  that  the  ''contemplated  removal  was  not 
known  to  the  plaintiff  herein  at  the  time  said  debt  was 
contracted,  or  at  the  time  said  notes  were  executed." 
The  evidence  shows  that,  after  the  plaintiff  knew  of 
the  contemplated  removal  of  the  defendant,  it  con- 
tinued to  sell  him  goods  on  account,  and  also  took  his 
note;  in  other  words,  dealt  with  him  as  it  always  had. 
It  thus    appears  that  when  the  plaintiff's  president 


Digitized  by 


Google 


May  1892]  Hurlbut,  Hess  &  Co.  v.  Habdenbrooi 

verified  the  petition  he  knew  that  the  allegations 
tofore  referred  to  as  grounds  for  issuing, the  a 
ment  were  false,  and  hence  the  plaintiflE  is  charj 
with  malice.    Nordhaus  v.  Peterson^  54  Iowa,  71. 

IV.  Error  is  assigned  on  the  giving  of  the  f 
ing  instructions: 

**0n  the  question  whether  or  not  the  act 
plained  of  was  malicious,  you  are  instructed  that 

^  . . .  evidence  shows  that  before  the  comn 

^8*elT**^®  ^'  ment  of  the  attachment  proceeding 
plaintiff  fully,  fairly,  and  truthfully 
to  reputable  counsel  all  the  facts  constituting  their 
for  an  attachment,  and  that  such  counsel,  upoi 
information  so  communicated,  and  all  other  fad 
circumstances  known  to  him  in  regard  thereto,  ac 
the  plaintiffs  that  they  had  reasonable  grounds  f 
<5ommencement  of  attachment  proceedings,  and  : 
find  that  the  plaintiflE  acted  upon  such  advice, 
fiuch  action  in  so  submitting  their  case  to  respe 
counsel,  and  the  advice  so  given  them,  will  go  to 
the  idea  of  malice,  and  the  burden  is  upon  the 
tiflfsto  show  and  make  out  their  defense  by  .a  fai 
ponderance  of  the  evidence;  and,  if  you  find 
have  so  made  out  the  same,  then  the  plaintiffs  ^ 
«aved  and  relieved  from  exemplary,  but  not 
actual,  damages.  But,  on  the  other  hand,  if  yo 
from  the  evidence  that  the  plaintiffs  did  not  so  s 
their  case  to  counsel,  and  did  not  act  upon  the 
so  received,  then,  in  either  event,  the  opinic 
-counsel,  if  any,  received,  will  not  be  a  defense  i 
-damages,  if  any,  recoverable  herein.'' 

It  is  insisted  that  this  instruction  was  impro] 
view  of  the  peculiar  facts  of  this  case ;  that  the 
tiff  was  not  required  to  state  its  case  to  the  att( 
as  it  had  sent  the  attorney  to  investigate  regardii 
facts,  and  he  was  better  advised  with  reference  t 
than  was  the  plaintiff.     Therefore,  it  is  claimed, 
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only  incumbent  upon  the  plaintiflE  to  ask  the  advice  of 
its  attorney,  and  act  accordingly.  While  it  is  true  that 
most  of  the  facts  on  which  the  attorney  advised  the 
plaintiff  to  sue  out  the  attachment  were  within  his  own 
knowledge,  and  some  of  them  were  unknown  to  the 
plaintiff,  yet  there  were  facts  within  the  knowledge  of 
the  plaintiff,  and  not  personally  known  to  the  attorney, 
which  it  was  proper  and  necessary  for  the  plaintiff 
to  state  to  him  in  order  that  he  might  be  fully  advised 
as  to  all  the  facts  constituting  the  plaintiff's  claim  for 
an  attachment.  The  giving  of  the  instruction,  if  error, 
was,  in  view  of  all  the  evidence,  error  without  preju- 
dice. 

Some  other  questions  are  discussed,  which  we  need 
not  consider  in  detail.  We  have  examined  all  of  them, 
and  find  no  error.    The  judgment  of  the  district  court 

is  AFFIBMED. 


IsAUH  Smalley,  Appellee,  v.  J.  Renken,  Appellant. 


1.  Mortgaeres:  right  op  foreclosure:  default  in  interest. 
Where,  four  days  after  an  installment  of  interest  became  dne  npon  a 
mortgage,  the  mortgagor  delivered  to  the  mortgagee  a  check  for  the 
amount  due  less  eleven  cents,  but  the  check  recited  that  it  was  "in 
fall  of  interest  due/'  on  said  mortgage,  and  the  same  was  accepted  by 
the  mortgagee,  held,  that  the  non-payment  of  said  eleven  cents  did 
not  entitle  the  mortgagee  to  declare  the  whole  mortgage  debt  dne, 
and  to  a  fordosure  of  said  mortgage,  under  a  clause  therein  providing 
that  upon  default  in  the  payment  of  interest,  or  any  part  thereof,  the 
whole  indebtedness  should  become  due . 


:    :    default  in   payment  of  taxes.    Said  mortgage 

further  provided  that  if  the  taxes  remained  unpaid  for  thirty  days' 
after  the  same  became  due  and  payable  the  whole  indebtedness 
should  become  due.  The  taxes  were  not  paid  until  more  than  thirty 
days  after  default,  and  not  until  after  this  action  was  commenced, 
but  such  default  was  not  plead  as  a  ground  for  the  foreclosure  of  said 
mortgage  when  this  action  was  conmienced.  Held,  that  a  plea  of 
such  default  by  an  amendment  to  the  petition  after  said  taxes  had 
been  paid  did  not  entitle  the  mortgagee  to  a  foreclosure. 
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Appeal  from  Osceola  District  Court. — Hon.  Sooti 
^  Ladd,  Judge. 

Wednesday,  May  25, 1892. 

sOn  the  twenty-eighth  of  March,  1887,  N.  Sm 
made  to  the  plaintiflE  his  note  due  in  five  years,  se< 
by  a  mortgage  on  real  estate.  The  interest  on  the 
was  payable  annually,  and  became  due,  allowing 
of  grace,  March  31  of  each  year.  The  mortgage 
tained  the  following  provisions:  ''And  it  is  fu 
agreed,  if  default  shall  be  made  in  the  payment  oi 
sums  of  money  or  any  part  thereof,  principal  or  int( 
or  the  taxes  assessed  on  the  above-described  real  € 
shall  remain  unpaid  for  a  space  of  thirty  days  afte: 
same  are  due  and  payable,  then  the  whole  indebte< 
shall  become  due,''  etc.  The  defendant,  Rei 
assumed  the  payment  of  the  debt  as  a  part  of  the 
chase  price  of  the  land.  This  action  was  comme 
June  7,  1889,  based  alone  on  the  default  in  the 
ment  of  interest.  On  the  sixth  day  of  January,  : 
an  amendment  was  filed  to  the  petition,  in  which 
further  urged  that  the  debt  matured  by  the  terr 
the  stipulation,  because  of  a  failure  to  pay  the  t 
The  facts  are  stipulated  in  the  following  terms:  ' 
parties  hereto  submit  this  suit  upon  the  pleadings 
upon  the  following  agreed  statement  of  facts: 
the  plaintiflE  has  no  grounds  upon  which  to  f  orecloj 
said  mortgage,  except  it  be  upon  the  ground  tha 
taxes  were  not  paid  within  thirty  days  from  the 
they  became  due  and  payable,  and  that  the  inl 
paid  on  said  note  April  4,  1889,  was  not  paid  at  r 
rity  thereat,  viz., due  March  28,  1889,  and  three  di 
grace  added,  making  it  legally  due  March  31,  188£ 
same  was  received  by  the  plaintiff  April  4,  1889 
also  the  interest  due  March  28,  1890,  was  paid 
received  March  28,   1890;  that  the  plaintiflE  did 
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allege  the  nonpayment  of  taxes  as  a  reason  for  fore- 
closing said  mortgage  until  long  after  the  same  were 
paid,  to-wit,  at  the  time  of  filing  his  said  amendment, 
January  6, 1890;  that  all  taxes  were  paid  by  defendant, 
Renken,  August  27,  1889 ;  that  the  plaintiflE  gave  no 
notice  of  his  intention  to  declare  the  whole  or  any  part 
of  said  debt  due  prior  to  the  commencement  of  this 
suit.'^  The  district  court  gave  judgment  for  the  plain- 
tiflE and  the  defendant  appeals.— JJever^ed. 

W.  D.  Boies^  for  appellant. 

0.  J.  Clarkj  for  appellee. 

Granger,  J. — I.  The  claimed  default  in  the  pay- 
ment of  interest  is  reduced  to  this:     The  amount  of 
1.  MOBTOAGB8:      iutcrcst  due  March  31,  1889,  was  fifty-five 
SoSar^e/de?"    dollars  and  twenty-six  cents.    It  was  paid 
est.         ''    and  accepted  on  the  fourth  day  of  April, 
1889,  by  a  ^'check,^^  as  follows: 

^'AsHTON,  Iowa,  April  4, 1889. 
Bank  ofAshton. 

'Tay  to  Isaiah  Smalley  or  order  fifty-five  and 
twenty-six  one-hundredths  dollars,  in  full  of  interest 
due  on  his  mortgage  of  six  hundred  and  ninety  dollars 
and  seventy-eight  cents,  on  the  west  half  northwest 
quarter  21,  98,  42,  due  April  1,  '89. 

^'[$55  26-100.]  J.  Renken.'^ 

The  interest  on  the  deferred  payment  of  interest 
for  the  short  time  is  eleven  cents,  which,  it  seems,  was 
not  included  in  the  check  or  otherwise  paid.  It  is 
urged  that  this  failure  works  a  forfeiture  of  the  con- 
tract as  to  time,  and  will  justify  this  action,  under  the 
conditions  expressed.  We  think  not.  The  amount  of 
the  unpaid  interest  is  nominal.  The  ''check''  specifies 
the  amount  thereof  to  be  '*in  full  of  interest  due  on  his 
mortgage  *  *  *  due  April  1,  1889."  There  is 
some  obscurity  in  the  language  of  the  check,  observing 
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it  literally,  for  the  mortgage  was  not  due  A 
but  the  meaning,  in  the  light  of  the  admit 
unmistakable.  It  means  a  payment  of  the 
April  1,  1889.  The  interest  to  March  SU 
that  day  a  debt  due,  and  designated  as 
would  be  the  case  with  an  interest  coupon, 
sense,  a  distinct  claim,  and  its  payment  in 
the  interest  accumulated  thereon.  If  the 
*'In  full  of  interest  coupon  due  April  1,  188 
payment  was  made  after  t;he  coupon  was 
could  not  well  be  a  dispute  but  that  t 
included  all  due  on  the  coupon  to  date  < 
No  more  should  there  be  in  this  case.  The 
of  the  check,  which  was  paid  on  presentatic 
unmistakably  a  purpose  to  receive  that 
discharge  of  the  interest  claim.  It  should  1 
the  action  was  commenced  under  a  belie: 
had  been  a  default  in  the  payment  of  the  er 
for  two  years,  because,  by  a  mistake,  it  hi 
indorsed  on  the  note.  When  discovered,  t: 
amendment  to  show  the  facts. 

It  is  also  urged  that  the  default  in  the 
the  fifty-five  dollars  and  twenty-six  cents  til 
although  then  paid  and  accepted,  works  a  f 
to  time,  and  the  action  should  be  sustain 
absence  of  a  showing  to  the  contrary,  the  h 
that  such  a  payment  was  with  the  understi 
it  was  intended  in  fulfillment  of  the  oblige 
the  contract,  and  the  acceptance  is  a  wa 
claims  of  forfeiture.  When  the  action  was 
as  to  interest,  the  plaintiflE  had  his  entire 
forfeiture  would  be  at  the  expense  of  abso] 
The  courts  will  not  so  decree  it.  The  case 
Beatij  47  Iowa,  60,  is  very  diflEerent.  The  p 
to  an  agent  not  authorized  to  waive  com 
the  plaintiff  refused  to  accept  the  money  i 
ment. 
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II.  The  condition  of  the  mortgage,  that  all  taxes 
should  be  paid  within  thirty  days  from  the  time  they 

jj  . ,  ^^^   became  due  and  payable,  is  a  ground  upon 

mSt  of^ea.  ^hich  it  is  sought  to  declare  the  note  due 
and  sustain  the  action.  The  default  in 
this  respect  was  not  made  a  basis  for  the  action  at  its 
commencement,  but  was  so  made  by  an  amendment 
filed  January  6,  1890.  The  taxes  were  paid  August 
27,  1889.  The  appellee  urges  this  point,  because  it  is 
within  the  letter  of  the  contract.  Courts  look  at  the 
intent  of  the  parties  in  making  the  contract.  The  suit 
cannot  be  regarded  as  commenced  as  to  ^this  particular 
default  until  the  filing  of  the  amendment  to  the  petition, 
January  6,  1890.  At  that  time  the  taxes  were  paid. 
What  did  the  parties  stipulate  that  the  taxes  should  be 
paid  by  defendant  fort  To  protect  the  plaintiflE  from 
the  loss  or  impairment  of  his  security.  At  the  filing 
of  the  amendment  every  right  of  the  plaintiff  in  this 
respect  was  fully  protected.  The  object  of  the  condi- 
tion of  the  mortgage  was  to  enable  the  plaintiff  to  treat 
the  debt  as  due,  and  save  himself  from  loss  because  of 
the  default.  After  the  payment  of  the  taxes,  all  such 
liability  for  loss  was  at  an  end.  His  situation  was 
exactly  as  if  there  had  been  no  default  as  far  as  the 
conditions  for  forfeiture  were  concerned.  To  justify  a 
forfeiture  under  such  circumstances  would  work  an 
injustice  that  the  court  ought  not  to  permit.  We 
think  the  payment  of  the  taxes,  after  a  breach  of  the 
condition  for  their  payment,  and  in  a  way  that  no 
prejudice  could  result  because  of  the  default,  and 
before  s  ait  brought  to  declare  the  debt  due  because  of 
the  default  in  payment,  is  a  bar  to  such  a  proceeding. 
As  bearing  upon  the  questions  herein  discussed,  see 
Watts  V.  Creighton,  antCj  page  154. 

We  are  united  in  the  conclusion  that  the  petition 
should  be  dismissed.    Eeversed. 
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Manning,  Gushing  &  Gompany,  Appella 
Algeb,  Administrator,  AppelL 

•Guaranty:  EXTENSION  OF  tike:  RELEASE.  Y^erego< 
sixty  dajs'  time  upon  the  agreement  of  a  third  pen 
he  would  be  responsible  for  the  payment  thereo 
expiration  of  sixty  days  the  vendor  took  the  no 
therefor,  and  extended  the  time  of  payment,  with 
the  guarantor,  heldf  in  an  action  upon  the  account,  ' 
was,  by  the  extension,  released  from  liability. 

Appeal  from  Montgomery  District  Court.- 
Thornell,  Judge. 

Thursday,  May  26, 1892. 

Action  on  account  filed  in  probate, 
judgment  refusing  an  allowance,  and 
appeal. — Affirmed. 

F.  P.  Greenlee,  and   C.   E.   Richan 
lants. 

W.  E.  Redmon  and  Smith  McPherson 

Granger,  J. — This  case  was  before 
this  court  on  a  demurrer  to  the  cla 
reported  in  78  Iowa,  185.  It  is  not  necei 
should  again  state  the  facts  of  the  case,  fi 
say  that  the  claim  is  based  on  an 
of  the  defendant's  intestate,  Buchanar 
certain  goods,  purchased  by  one  J.  T.  Ii 
following  words: 

''ViLLISCA,  Ju 

^^ Messrs.  Manning,  Ct^hing  <&  Co.,  Ottum 

^'Gentlemen: — If  you  will  ship  go 

Ingman,  I  will  be  responsible  for  paymei 

the  amount  of  six  hundred  ($600)  dollars 

''D.  S.  I 
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The  claim  is  based  on  two  statements  of  account, 
dated  August 31,  and  Septembers,  1885.  December  15, 
1885,  Ingman  made  to  the  plaintiflE  firm  his  promissory 
note  for  five  hundred  and  ninety-six  dollars  and  forty 
cents ,  being  the  aggregage  of  the  two  accounts,  with  inter- 
est. A  ground  of  the  demurrer  on  the  former  trial  was 
that  Buchanan  was  a  guarantor  of  payment,  and  that  the 
note  extended  the  time  of  payment  beyond  the  time 
fixed  in  the  original  terms  of  the  purchase,  as  shown  by 
the  stated  accounts.  We  reversed  the  case,  holding 
that  it  did  not  appear  from  the  face  of  the  record,  as  a 
legal  conclusion,  that  the  giving  of  the  note  was  an 
extension  of  the  time  of  payment.  The  retrial  of  the 
cause  in  the  district  court  was  on  the  merits,  in  which 
testimony  was  taken  with  a  view  to  fix  the  maturity 
of  the  claim  under  the  original  contract  of  purchase. 
From  the  testimony  the  district  court  could  and  must 
have  found  that  the  debt  upon  the  accounts  became  due 
at  suph  a  time  that  the  giving  of  the  note  by  Ingman 
extended  the  time  of  payment,  at  least  as  to  him. 
There  is  no  pretense  that  this  extension  of  time  was 
with  the  assent  of  Buchanan,  and  it  is  claimed  that  the 
legal  effect  of  the  extension  is  to  discharge  his  estate 
from  liability. 

The  appellee  contends  that,  conceding  the  time  to 
have  been  extended  by  the  acceptance  of  the  note  from 
Ingman,  it  could  not  affect  the  liability  of  Buchanan,, 
for  his  obligation  is  not  on  the  note,  but  on  the  account. 
Importance  is  attached  to  the  fact  that  we  held  on  the 
former  trial  that  the  undertaking  of  Buchanan  waa 
absolute  to  pay  for  the  goods  bought  by  Ingman. 
Because  absolute,  it  is  not  to  be  understood  that  the 
obligation  may  not  be  released  without  payment.  The 
obligation  was  absolute  because  assumed  uncondition- 
ally. No  condition  precedent  to  a  right  of  enforcement, 
as  demand  or  notice,  was  expressed  or  implied.  Buch- 
anan was  a  paity  to  the  original  contract  with  the  plain- 
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tiff  firm,  and  on  that  contract  his  obligatic 
secondary  to  that  of  Ingman,  so  far  as  the  pi 
concerned.  As  between  Buchanan  and  Inge 
secondary,  and  this  fact  was  known  to  th( 
The  plaintiff  could  thereafter  make  no  coe 
Ingman  that  would  bind  Buchanan  without 
A  contract  not  enforceable  against  Ingman 
be  enforceable  against  Buchanan.  When 
were  sold  on  sixty  or  ninety  days^  time,  the 
contract  of  all  the  parties,  and  Buchanan's 
was  fixed  by  it  in  the  matter  of  time  as  wel 
particulars.  The  plaintiff  could  not  thereaffe 
tract  with  Ingman,  change  Buchanan's  obli] 
no  such  authority  was  given.  It  would  nc 
tended  that  in  the  first  instance — ^that  is, 
goods  were  sold — ^the  plaintiff  and  Ingman  t 
agreed  that  the  debt  should  become  due  as  to 
in  sixty  days,  and  as  to  Ingman  in  six  montl 
their  obligation  for  payment  at  different  1 
such  a  transaction  would  be  against  the  mani 
tion  of  Buchanan.  If  not,  they  surely  coulc 
afterwards ;  and  this  must  settle  the  clain 
extension  of  time  by  giving  the  note  did  nol 
obligation  of  Buchanan.  His  obligation  coi 
prior  in  point  of  time  to  that  of  Ingman. 
sion  of  time  then  for  payment  by  Ingman  o 
release  Buchanan  from  liability.  The  rules 
Case  V.  Howard^  41  Iowa,  479,  are  not  at  var 
our  holding  in  this  case;  but  on  the  contrarj 
they  have  any  bearing,  they  support  it.  The 
presented  in  the  two  cases  are  very  different. 
We  think  the  conclusion  of  the  districi 
correcti  and  the  judgment  is  affibmed. 
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Owen  Evans,  Appellee,  v.  W.  E.  Riohaeds  et  oZ., 
Appellants. 

Attaohment:  jurisdiction:  rssionation  of  justice  pekdikq  notics. 
Where,  before  the  retorn  day  under  an  original  notice,  in  an  aetion 
by  attaohment  before  a  justice  of  the  peace,  the  justice  resigned  his 
office,  and  the  office  remained  vacant  until  after  the  return  day  under 
said  notice,  held,  that  a  justice  subsequently  appointed  to  fill  such 
vacancy  was  without  jurisdiction  to  render  judgment  condemning  the 
attached  property. 

Appeal  from  Keokuk  District  Court. — Hon.  W.  E. 
Lewis,  Judge. 

Thuksday,  May  26,  1892. 

This  is  an  action  which  was  commenced  before  a 
justice  of  the  peace  upon  an  account  against  the 
defendant,  W.  E.  Richards.  The  Crescent  Coal  Com- 
pany was  garnished  as  a  supposed  debtor  of  Richards. 
J.  Lambert  &  Sons  intervened  in  the  action,  and 
claimed  that  Richards  had  assigned  to  them  the  claim 
which  Richards  held  against  the  Crescent  Coal  Com- 
pany. Upon  a  trial  it  was  decided  that  the  plaintiff 
was  entitled  to  the  money  in  the  hands  of  the  gar- 
nishee. The  intervenors  removed  the  cause  to  the 
district  court  by  a  writ  of  error,  where  it  was  held  that 
the  judgment  of  the  justice  of  the  peace  was  regular 
and  valid.    J.  Lambert  &  Sons  appeal. — Reversed. 

C.  M.  Brotvfiy  for  appellants. 

No  appearance  for  appellee. 

RoTHBOCK,  J. — The  action  involves  less  than  one 
hundred  dollars,  and  the  appeal  comes  to  us  upon  a 
certificate  of  the  trial  judge,  which  shows  the  following 
facts:     The  action  was  commenced  before  the  justice 
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of  the  peace  on  the  eleventh  day  of  October,  1889. 

The  petition  of  the  intervenors  was  filed  on  the  return 

day.     Eichards,  the  defendant  in  the  acti< 

served  with  notice.     He  had  absconded,  sc 

nary  process  could  not  be  served  upon  l^im,  i 

reason  the  cause  was  continued  until  Janui 

so  that  service  by  posting  notices  could  b< 

him,  as  required  by  statute.     The  notices  vi 

but  nothing  was  done  in  the  case  on  the  s 

of  January,   1890,   because  the   justice  of 

before  whom  the  action  was  commenced  r 

office  before  that  day  and  no  successor  was 

On  the  fifteenth  day  of  February,  1890,  one 

had  been  appointed  his  successor,  having  i 

parties,  excepting  the  defendant,  Eicharda 

to  try  said  case,  against  the  objections  o 

venors,  who  filed  motions  to  dismiss  the  car 

of  jurisdiction.     The  defendant,  Eichards 

appearance  in  person  or  by  attorney. 

The  question  arising  upon  the  foregoii 
did  the  justice  have  jurisdiction  of  the  cam 
condemn  the  debt  in  the  hands  of  the  garnis 
payment  of  the  plaintiff's  claim!  We  thint 
was  no  jurisdiction  of  the  defendant,  Eic 
the  service  made  upon  hina,  he  was  required 
before  the  justice  on  the  seventh  day  o 
There  was  no  justice  then  in  office  befor< 
could  appear  in  obedience  to  the  original  m 
law  requires  that  justices  of  the  peace  sh; 
to  hear  the  cause  upon  the  day  specified  foi 
pose.  Code,  section  3610.  But,  when  the 
arrived,  there  was  no  justice  of  the  peace 
resigned,  and  the  office  was  vacant  until 
appointed.  It  was  not  a  case  of  one  justice 
another  by  virtue  of  the  expiration  of  his  ter 
when  the  docket  would  pass  directly  to  the 
In  such  case  there  would  be  no  vacancy. 
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remembered  that  this  is  a  direct  attack  upon  the  judg- 
ment of  the  justice  of  the  peace.  It  was  absolutely 
necessary  that  he  should  have  jurisdiction  of  the 
defendant,  in  order  to  maintain  the  attachment;  and, 
without  such  jurisdiction,  he  could  not  adjudicate  and 
determine  that  the  debt  due  from  the  garnishee  should 
be  paid  to  the  plaintifiE.  This  is  a  garnishment  before 
judgment,  and  it  is  necessary  that  jurisdiction  should 
be  had  to  maintaiji  the  proceeding. 

The  judgment  of  the  district  court  is  beveesbd. 


W.  H.  HAiawooD,  Appellant,  v.  J.  S.  Lee,  Appellee. 

1.  Deed:  warbantt:  breaoh:  right  of  action.  A  grantee  under  a 
deed  with  covenants  of  warranty  against  incumbrances  is  not 
entitled,  upon  the  purchase  by  him  of  a  mortgage  upon  the  premises 
conveyed,  to  maintain  an  action  for  a  breach  of  such  warranty  based 
upon  such  incumbrance. 

2.  — :  :  :   .    Where    a  deed  conveying  eighty 

acres  of  land  contained  covenants  of  warranty  against  incumbrances, 
except  a  mortgage  in  a  sum  named,  which  sum  was  one-third  of  the 
amount  of  a  mortgage  covering  the  land  conveyed  and  two  other 
eighty-acre  tracts,  heldf  that,  in  the  absence  of  evidence  to  the  con- 
trary, the  presumption  is  that  each  of  said  eighty-acre  tracts  should 
bear  one-third  of  the  incumbrance,  and  that  no  right  of  action  for 
the  breach  of  such  covenants  in  the  deed  would  lie  untU,  upon  a 
foreclosure  of  said  mortgage,  the  land  conveyed  was  subjected  to  the 
payment  of  an  amount  in  excess  of  one-third  of  the  whole  mort- 
gage. 

3.  :  :    :    .    By  the  terms  of  said  mortgage, 

any  delinquent  taxes  paid  by  the  mortgagee  were  made  a  lien  upon 
the  mortgaged  premises.  The  mortgagee  having  paid  the  taxes  upon 
the  eighty-acre  tracts  other  than  that  conveyed  to  the  plaintiff,  the 
latter  took  an  assignment  of  such  claim  along  with  the  mortgage. 
Heldf  that  the  presumption  being  that  the  land  upon  which  the  taxes 
were  paid  would  sell  for  suflBcient  to  cover  such  payment,  an  action, 
commenced  before  the  foreclosure  of  said  mortgage,  for  the  breach 
of  the  warranty  in  the  deed  to  the  plaintiff,  based  upon  his  payment 
of  said  taxes,  was  properly  abated. 
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4.  :  :  :    koiokal  damages:    apf 

in  an  action  for  damages  for  the  breach  of  oovena 
A  deed  will  not  be  reversed  upon  appeal  beoaos 
allow  the  plaintiff  nominal  damages,  even  though 
plaintiff  was,  to  such  extent,  entitled  to  relief. 

Ajppeal  from  Polk  District   Court. — Hon 
Bishop,  Judge. 

Thursday,  May  26, 1892. 

Action  on  the  covenants  against 
in  a  deed.    The  court  below  dismissed 
rendered  judgment  against  the  plaintifE  i 
which  he  appeals. — Affirmed, 

Bead  <&  Bead,  for  appellant. 

1/.  Tmning  and  Macomber  d  Locke 

KiNNE,  J. — This  action  was  tried  t 
jury  having  been  waived.  The  district  c 
facts  and  conclusions  of  law  based  there 

''First.  On  the day  of ,  1885,  t 

J.  S.  Lee,  executed  to  the  plaintiff  a  de 
ance  for  the  south  half  (i)  of  the  sout 
(i)  of  section  twenty-one  (21),  townshi] 
(100),  range  twenty-five  (25)  west  fifth  p] 
ian,  Iowa,  with  covenants  of  warranty  j 
brances,  except  a  mortgage  of  two  hundred 
dollars  and  seventy-five  hundredths  dol 
Second.  That  at  the  time  of  the  execution  i 
said  deed  the  said  premises,  together  witl 
quarter  of  section  thirty-three,  township 
range  twenty-five  west  fifth  principal  meric 
in  fact  incumbered  by  a  mortgage  of  seve 
eighty  dollars  and  sixty-three  one-hund 
($780.63),  bearing  interest  at  eight  p 
December  16,  1882.  The  said  sum  of  tw 
sixty-two  dollars  and  sixty-five  hundrec 
mentioned  in  the  deed  to  the  plaintiff  1 
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third  (i)  part  of  such  whole  incumbrance,  and  it  being 
understood  by  both  parties,  at  the  time  of  making  the 
deed,  that  the  plaintiflE  should  assume  and  pay  off  one- 
third  of  such  whole  incumbrance.  Third.  That  before 
the  commencement  of  this  suit  the  plaintiff,  in  order  to 
discharge  the  premises  eft  conveyed  to  him  from  the  lien 
of  said  mortgage,  the  holder  thereof  having  refused  to 
release  the  said  premises  except  upon  payment  and 
receipt  by  him  of  the  entire  sum  secured  by  the  mort- 
gage, paid  W.  W.  Lyons,  the  holder  of  said  mortgage, 
the  sum  of  nine  hundred  and  seven  dollars  and  twenty- 
hundredths  dollars  ($907.20),  and  the  said  mortgage 
and  the  notes  secured  thereby  were  assigned  and  trans- 
ferred to  the  plaintiff  by  said  Lyons,  and  the  plfdntiff 
thereupon  became  the  owner  and  holder  thereof. 
Fomth.  That  by  the  terms  of  said  mortgage  the  taxes 
upon  said  land  covered  thereby,  if  paid  by  the  holder 
of  said  mortgage,  should  be  secured  by  such  mortgage, 
and  that  said  Lyons,  as  the  holder  of  said  mortgage, 
had  paid  the  sum  of  one  hundred  and  twenty-six  dollars 
and  twenty-hundredths  dollars  ($126.20)  delinquent  tax 
levied  upon  and  assessed  against  the  lands  covered  by 
said  mortgage  other  than  those  conveyed  to  the  plaintiff; 
that  the  claim  for  such  taxes  paid  was  also  assigned  by 
said  Lyons  to  the  plaintiff,  and  the  plaintiff  is  now  the 
owner  and  holder  thereof.  The  court  finds  as  conclu- 
sions of  law  that  the  plaintiff  being  the  holder  of  said 
mortgage  by  assignment,  and  having  taken  no  step 
to  exhaust  his  remedy  on  the  same  by  foreclosure  or 
otherwise,  this  action  is  prematurely  brought,  and 
should  now  be  abated. '^ 

I.  It  is  contended  that  the  law  in  this  state  is,  that  a 

covenant  against  incumbrances  is  broken  as  soon  as 

made,  when  there  is  an  outstanding  lien 

**  ?i^:  breach:  or  iucumbrauce  at  the  time,  and  that  the 

right  of  action.      .    i_j      a         ..  .  -, 

right  of  action  accrues  in  such  a  case  to 
the  covenantee  immediately;  that  the  grantee  need  not 
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wait  until  he  is  evicted.  And  if  the  gran 
guishes  the  incumbrance,  he  may  recover  tl 
so  paid.  If  he  has  not  extinguised  it  he  a 
only  nominal  damages.  As  to  this  there  c 
controversy.  Funk  v.  Cresswellj  5  Iowa,  6 
let  V.  Sharp,  36  Iowa,  232;  Eversole  v.  Early 
604;  Bradshaw  v.  Crossly  (Mass),  24  N.  E. 
See,  also,  Brandt  v,  Foster,  5  Iowa,  296 ;  Kan 
64  Iowa,  86.  It  appears,  however,  in  the  ci 
that  the  covenantee,  Harwood,  did  not  [exti: 
incumbrance.  He  purchased  the  notes  and 
took  an  assignment  of  them,  and  held  th( 
time  of  the  trial.  His  situation  then,  was  thi 
bought  in  the  incumbrance  which  existed 
land  at  the  time  he  purchased  it.  He  als< 
right  to  recover  as  against  his  grantor  the  t 
the  purchase  price  of  said  incumbrance.  T 
to  recovery  of  the  amount  paid  in  these  ca 
understand  it,  only  applies  when  the  incur 
thereby  discharged.  If  this  is  not  so,  then 
that  an  evil-disposed  grantee  might  buy  in 
brance  before  maturity,  hold  it  unsatisfied,  a: 
for  a  breach  of  the  covenant  of  his  deed,  an( 
pose  of  his  notes  and  mortgage  to  one  in  ] 
without  notice  before  maturity,  and  for  vaj 
sideration,  and  thus,  instead  of  being  ma 
greatly  profit  by  the  transaction. 

II.  The  finding  of  facts  shows  that  the 
enanted  against  all  incumbrances  except  a  n 
two  hundred  and  sixty-two  d 
«•  — :  Zl;  seventy-five  cents.  That  the  pre 
chased  were,  in  connection  with 
eighty-acre  tracts,  incumbered  with  a  mo 
seven  hundred  and  eighty  dollars  and  i 
cents,  bearing  eight  per  cent,  interest  from 
16,  1882;    and  the  said  two  hundred    and 

Vol.  85—40 
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dollars  and  seventy-five  cents  was  one-third  of  the 
whole  incumbrance.  Tha  court  further  finds  that  at 
the  time  the  plaintiff  purchased  the  land  he  knew  that 
this  mortgage  covered  the  three  eighties,  and  that  it 
was  understood  the  plaintiff  was  to  assume  and  pay 
one-third  of  the  entire  incumbrance.  The  presumption  * 
must  be,  in  the  absence  of  anything  in  the  finding  of 
facts  to  the  contrary,  that  each  of  these  three  eighty- 
acre  tracts  should  bear  one-third  of  the  incumbrance. 
Hence  the  court  below  correctly  found  that  there  could 
be  no  recovery  until,  by  foreclosure,  the  property 
covered  by  the  mortgage  was  exhausted.  In  other 
words,  by  his  purchase  of  the  mortgage,  the  plaintiff 
holds  a  lien  upon  lands  not  included  in  his  deed,  so 
that  what  will  be  required  to  make  the  plaintiff  whole 
cannot  be  ascertained  until  the  mortgage  is  foreclosed. 
Thus,  if,  on  foreclosure  of  the  mortgage  and  a  sale  had 
thereunder,  the  entire  mortgage  debt  should  be  satis- 
fied, together  with  interest  and  costs,  no  action  would 
then  lie  upon  the  covenants  of  the  deed.  It  is  apparent 
that  the  plaintiff^s  damage  or  loss  by  reason  of  the 
breach  of  the  covenants  against  incumbrances  in  the 
deed  can  only  be  determined  when  the  remedy  by  f  ore- 
^  closure  of  the  mortgage  has  been  exhausted. 

III.  The  court  finds  that  the  taxes  paid  were  taxes 
upon  other  lands  than  the  eighty  purchased  by  the 

plaintiff,  and  that  they  are  secui*ed  by 
8-  — :  — ;        the  mortgage  above  mentioned.    In  view 

of  these  facts,  and  the  presumption  that 
the  sale  of  the  other  land  will  produce  sufficient  to  pay 
them,  we  cannot  say  that  the  decision  of  the  court 
below  with  reference  thereto  was  wrong. 

IV.  It  is  insisted  that  in  any  event  the  plaintiff 
was  entitled  to  nominal  damages,  inasmuch  as  when  he 

took  his  deed  the  incumbrance  was  then 

*'  i^itoaT 'dimi  outstanding,  which  constituted  a  breach 

*ge»:*ppefti.   ^^   ^^^   covcuaut,    and    an  action   then 
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accraed  to  him.  This  is  true,  but  we  have  often  held 
that  we  will  not  reverse  a  judgment  because  nominal 
damages  were  not  allowed,  even  though  it  appears  that 
the  appellant  was  entitled  thereto.  Watson  v.  Van 
Meter,  43  Iowa,  76;  Rowley  v.  Jewettj  56  Iowa,  492; 
Threshing  Machine  Co.  v.  Haven,  65  Iowa,  359;  Wire 
t;.  Foster,  62  Iowa,  114. 

The  judgment  of  the  court  below  is  affiemed. 


i  I  85    627t 

First  Methodist  Episcopal  Church  op  Burlington,  i^V  ^^I 
Iowa,  Appellant,  v.  Mary  H.  Sweny,  Appellee.        ,|J   ^ 

1.  Beligious  SocietieB:  subscriptions:  conditions:  svidence. 
In  an  action  by  a  corporation,  organized  for  religious  pnrposes,  for 
the  recovery  of  moneys  held  by  the  treasurer  of  a  society  composed 
of  the  members  of  said  corporation,  and  organized  for  th^  purpose  of 
raising  funds  in  aid  of  an  enterprise  contemplated  by  the  parent 
society,  the  defense  was  that  the  moneys  had  been  contributed  upon 
a  condition  which  had  not  been  complied  with  by  the  plaintiff.  In 
support  of  such  defense,  the  defendant  and  others  were  permitted  to 
testify  as  to  their  understanding,  and  the  understanding  of  others,  as 
to  the  condition  upon  which  the  moneys  held  by  the  treasurer  were 
subscribed.  Heldf  that  the  evidence  was  properly  admitted  for  the 
purpose  of  showing  what  was  the  general  understanding  among  the 
members  of  the  corporation  in  relation  to  such  subscriptions. 

"2,  :  :   :    .    The    condition  upon  which   the 

defendant  alleged  said  money  had  been  contributed  was,  that  the 
plaintiff  should  build  a  church  edifice  at  the  junction  of  certain 
streets  named.  Soon  after  the  organization  of  the  society  to  which 
the  moneys  in  question  had  been  paid,  the  plaintiff's  board  of  officers, 
having  authority  to  act  for  the  corporation,  passed  a  resolution 
directing  its  trustees  and  building  committee  to  erect  a  church  on  the 
Kite  above  named,  and  no  action  was  taken  looking  to  the  change  of 
such  site  until  about  two  years  thereafter.  Held,  that  the  evidence 
tended  to  show  that  the  moneys  in  question  were  contributed  upon 
said  condition  as  contended  by  the  defendant. 

3.  :  :  .    If  the  plaintiff  were  entitled  to  the  moneys 

in  question,  it  would  be  entitled  to  maintain  an  action  therefor 
against  the  defendant  whether  the  society  of  which  she  was  treasurer 
was  auxiliary  to  the  plaintiff  or  an  independent  society. 

4.  :  :  .    The  defense  in  such  case  that  the  money 

was  contributed  upon  condition  is  not  personal  to  the  contributors. 
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Appeal  from  Des  Moines  District  Court. — Hon.  Chables 
H.  Phelps,  Judge. 

Thursday,  May  26, 1892. 

The  plaintiff,  a  corporation  organized  *^for  chari- 
table, religious,  and  missionary  purposes, '^  and  whose 
objects,  as  declared  in  its  articles,  are,  **the  mainten- 
ance of  a  Methodist  Episcopal  church  in  Burlington, 
Iowa,  and  the  propagation  of  the  gospel  according  to 
the  doctrine  and  discipline  of  said  church, '^  brings  this 
action  to  recover  money  received  and  held  by  the 
defendant  as  treasurer  of  a  society  known  as  the 
* 'Church  Furnishing  Society. '^  The  plaintiff  alleges 
that  said  society  was  organized  by  the  defendant  as  a 
subordinate  organization;  that  the  defendant  was 
elected  treasurer  thereof,  and  as  such  received  six 
hundred  and  Mty  dollars,  which  she  kept  at  interest; 
that  Mrs.  Sarah  J.  Simpson  was  by  the  plaintiff's 
authority  duly  elected  to  said  office  of  treasurer,  the 
defendant's  term  having  expired;  that  Mrs.  Simpson 
made  demand  upon  the  defendant  for  an  accounting, 
and  for  said  money  and  accumulated  interest;  and  that 
the  defendant  refused  to  account  for  or  pay  over  the 
same,  or  any  part  thereof;  wherefore  the  plaintiff 
demands  judgment  for  seven  hundred  and  fifty  dollars, 
with  interest  and  costs. 

The  defendant,  answering,  admits  the  organization 
of  the  Church  Furnishing  Society;  that  she  was  elected 
treasurer  thereof;  and  that  six  hundred  and  thirty-two 
dollars  and  two  cents  came  into  her  hands  as  such 
treasurer,  which  she  still  retains.  She  denies  that  said 
society  was  in  any  manner  subordinate  to  or  under  the 
control  of  the  plaintiff,  denies  that  she  was  elected  treas- 
urer by  authority  of  the  plaintiff,  or  is  in  any  manner 
responsible  or  accountable  to  the  plaintiff  for  the 
money  in  her  hands;  and  that  the  plaintiff  has  no 
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claim  thereon.     She  alleges  that  said  £ 
independent  and  voluntary  organizatio 
of  which  was  **to  raise  money  for  the  fi 
church  to^  be  erected  on    the    corner 
Division  streets,  in  the  city  of  Burlic 
that  about  the  year  1885  the  project 
church  on  that  corner  was  abandoned,  a] 
stopped  further  work;  that,  prior  to  tl 
ment  of  this  suit,  numerous  parties  who 
the  fund  in  her  hands  had  served  writt< 
they  claimed  a  portion  of  the  money 
which  they  had  contributed,  and  notifl 
pay  the  same  to  the  plaintiflE  or  any  p 
their  consent.    Upon  these  issues  the  c 
mitted  to  the  court,  and  judgment  er 
defendant,  from  which  the  plaintiff  app 
as  errors  the  admission  of  certain  testii 
rendering  of  judgment  for  the  defendant 

Power  (6  Huston,  for  appellant. 

LaMonte  Cowles  and  A.  H.  Stutsmati 

Q-iVEN,  J. — The  following  facts  appet 
troversy,  and  will  be  sufficient  to  a  correct 
of  the  questions  presented:  On  and  b( 
27,  1884,  the  members  and  friends  oi 
church  contemplated  the  erection  of  a  ne? 
ing,  and,  as  the  church  then  owned  g 
corner  of  Fifth  and  Division  streets,  it 
and  expected  by  many  of  the  congregatio 
building  would  be  erected  thereon.  On 
1884,  in  pursuance  of  an  announcement  i 
pulpit,  the  ladies  of  the  chuch  held  a 
organized  the  Church  Furnishing  Soci( 
almost  exclusively  of  lady  members  of 
which  society  the  defendant  was  elected 
purpose  of  the  society,  as  declared  in  it 
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and  by-laws,  was,  '*to  procure  funds  for  the  furnishing 
of  the  new  church  on  its  completion/'  The  place  of 
meeting  was  fixed  to  be  at  the  First  Methodist  Episco- 
pal church,  and  the  pastor  and  people  of  that  church 
co-operated  with  the  society  in  its  work.  During  the 
year  following  its  organization  the  society  held  stated 
meetings  at  the  church,  and  gave  entertainments  there 
and  elsewhere  to  taise  money  for  the  purpose  expressed, 
which  meetings  and  entertainments  were  previously 
announced  from  the  plaintiff's  pulpit.  The  amount  in 
question  was  accumulated  by  the  payment  of  stated 
dues  by  the  members  of  the  society,  by  admission  fees 
to  the  entertainments,  and  voluntary  contributions.  It 
appears  that  it  was  within  the  power  of  the  quarterly 
conference  'to  decide  upon  the  location  of  the  new 
church,  and  that  the  first  action  taken  by  the  confer- 
ence was  after  the  organization,  to-wit  March  31,  1884, 
at  which  meeting  a  resolution  as  follows  was  offered: 
'^Eesolved,  that  the  trustees  and  building  committee 
be  authorized  and  directed  to  build  a  new  Methodist 
Episcopal  church  on  the  southwest  comer  of  Fifth  and 
Division  streets,  on  the  lots  now  owned  by  the  church. '* 
Final  action  was  not  had  upon  this  resolution  until  the 
meeting  held  April  7,  1884,  when  the  resolution  was 
amended  by  adding  the  words,  **or  the  northwest 
corner  of  Fifth  and  Division,"  and  by  prefixing  the 
words,  ''that,  when  we  build,  it  be  one  of  the  locations 
owned  by  the  church."  This  resolution,  as  thus 
amended,  was  adopted  by  the  conference.  At  a  meet- 
ing held  April  28,  following,  action  was  taken  for 
the  raising  of  funds  with  which  to  erect  the  new  church. 
No  further  action  with  respect  to  the  location  was  taken 
by  the  conference  until  May  31,  1886,  when  the  subject 
of  location  was  opened  up,  and  continued  to  be  a  matter 
of  dispute  at  several  meetings  of  the  conference  up  to 
February  6,  1888,  when  the  southeast  corner  of  Wash- 
ington and  Fifth  streets  was  adopted  as  the  location. 
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The  Church  Furnishing  Society  con 
its  work  for  about  one  year  after  iti 
accumulated  six  hundred  and  thirl 
two  cents,  the  money  now  in  the  ht 
ant.  Notwithstanding  the  action  o: 
April  7,  1884,  locating  the  new  chi 
of  Fifth  and  Division  streets,  the  g 
continued  to  be  discussed,  many  o: 
bers  favoring  a  different  location 
contention,  and  the  delay  in  raising 
cuting  the  work  on  the  new  church, 
its  efforts.  Before  the  commencem 
several  persons  who  had,  contribut 
question  told  the  defendant  that,  if  1 
located  on  the  corner  of  Fifth  anc 
they  wanted  their  money  refunded 
members  of  the  society  authorized 
pay  the  money  contributed  by  them 
odist  Episcopal  church,  of  Burlingt 
new  church  of  the  plaintiff  not  havii 
the  corner  of  Fifth  and  Division  stre 
I.  The  defendant  was  permitted 
plaintiffs's  objection,  her  understa 
1.  BBLIGIOU8  BO-    been  determined  at  th( 

oieties:  sub-  .      j  j  i     ,.    j.i 

scriptions:       was  Organized  that  the 

conditions:         .  .     _  ._ 

evidence.  locatcd  ou  the  comcr  ( 
ion  streets ;  that  she  contributed  with 
and  as  to^  what  others  told  her  as  to  tl 
There  was  no  error  in  admitting  th 
controlling  issue  is  whether  this  ai 
uted  upon  the  condition  that  the  ne^ 
located  on  the  corner  of  Fifth  an 
The  contributions  were  in  small  si 
pretended  that  an  agreement  was  ma 
of  each  contribution.  They  were  cl 
suance  of  a  general  understanding  ai 
and  friends  of  the  church,  and  this  e 
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sible  as  tending  to  show  what  that  general  understand- 
ing was.  It  appears  that  the  church  being  the  owner  of 
one  lot  on  the  corner  of  Fifth  and  Division  streets,  the 
propriety  of  purchasing  an  adjoining  lot  was  discussed 
in  the  quarterly  conference  some  time  in  1884. 

Presiding  Elder  Cowles  was  permitted  to  testify, 
over  the  plaintiff's  objection,  that  it  was  generally 
understood  by  members  of  the  conference  and  others, 
that  the  purchase  of  the  additional  lot  fixed  the  location 
of  the  new  church.  We  think  this  evidence  was  also 
admissible  as  tending  to  show  whether  the  funds  in 
question  were  contributed  upon  the  condition  claimed. 

II.  The  appellant's  further  contention  is  that  there 
is  no  evidence  tending  to  show  that  the  amount  in  ques- 
2. . :        tion  was  contributed  upon  condition  that 

•  •  the  new  building  should  be  located  upon 
the  corner  of  Fifth  and  Division  streets.  We  have 
seen  that  the  power  to  fix  the  location  was  in  the  quar- 
terly conference,  and  that  by  the  adoption  of  the 
resolution  April  7,  1884,  the  corner  of  Fifth  and  Divis- 
ion streets  was  adopted  as  the  location.  This  action  of 
the  conference  stood  unquestioned,  so  far  as  its  record 
shows,  until  May  31,  1886.  It  is  evident  that  a  differ- 
ence of  opinion  among  the  members  as  to  the  location 
became  quite  marked  about  the  spring  of  1885,  the 
time  at  which  the  society  ceased  its  efforts.  In  the  face 
of  this  record  of  the  conference,  we  dannot  say  that 
there  is  no  evidence  tending  to  show  that  the  funds 
were  contributed  on  the  condition  claimed.  Indeed, 
we  are  inclined  to  believe  that,  during  the  time  the 
society  prosecuted  its  purpose,  it  was  generally  under- 
stood that  this  action  of  the  conference  was  final,  and 
that  the  new  building  would  be  located  on  the  corner 
of  Fifth  and  Division  streets.  It  is  argued  that  evi- 
dence of  a  general  understanding  is  immaterial,  and 
does  not  amount  to  a  condition.  As  we  have  said, 
such  contributions  are  always  made  upon  a  general 
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understanding,  and  not  upon  specific  agre 
with  each  contributor;  but,  if  the  general 
ing  may  be  excluded,  certainly  the  author 
the  conference  tended  to  show  the  con 
which  this  fund  was  accumulated,  to  be  ai 
the  defendant. 

III.  It  is  contended  that  the  Churcl 
Society  was  a  mere  auxiliary,  and  subject  1 
^  , . of  the  plaintiff  church,  and 

plaintiff  is  entitled  to  recc 
amount  was  contributed  on  the  condition  ( 
the  plaintiff  is  not  entitled  to  recover,  as  t 
has  not  been  complied  with,  but,  upon  the 
has  been  abandoned.  If,  however,  the  fi 
tributed  for  the  plaintiff  church,  it  is  entitl 
even  though  the  organizations  are  entirely 
In  Johnson  v,  Collins^  14  Iowa,  64,  one 
having  money  in  his  hands  'belonging  to 
Johnson,  left  it  with  the  defendant, 
promised  to  deliver  it  to  Johnson,  but  fail 
It  was  held  that  Johnson  might  mainta 
directly  against  Collins ;  *'that  the  law  o 
the  act  of  the  parties,  creates  the  duty,  es 
privity,  and  implies  the  promise  and  obi 
which  the  action  is  founded.''  Following 
is  clear  that,  if  the  money  belongs  to  th 
has  a  right  to  maintain  this  action,  evei 
organizations  are  independent. 

IV.  The  appellant  contends  that  the 
the  money  was  contributed  upon  the  cond 

, . is  personal  to  the  contributors 

be  interposed  by  the  defend? 
defense  goes  to  the  plaintiff's  right  to  re 
than  to  the  defendant's  right  to  retain,  t 
question.  If  the  money  was  contributed  u 
stances  that  show  that  it  was  given  to 
furnishing  a  new  church  to  be  erected  on 
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Fifth  and  Division  streets,  it  is  clear  that  the  plaintiff 
is  not  entitled  to  recover.  We  think  that  the  court 
was  warranted  in  finding  from  the  evidence  that  the 
money  in  the  hands  of  the  defendant  was  contributed 
upon  the  general  understanding  and  condition  that  it 
should  be  applied  to  the  furnishing  of  a  new  church  to 
be  erected  by  the  plaintiflE  on  the  corner  of  Fifth  and 
Division  streets,  and  that  the  plaintiff,  having  failed  to 
erect  its  church  there  and  abandoned  the  purpose  to 
do  so,  it  is  not  entitled  to  have  this  amount  applied 
to  the  furnishing  of  a  church  elsewhere,  nor  to  recover 
the  sanie  from  the  defendant.  This  conclusion  is  war- 
ranted, not  by  reason  of  any  right  in  the  defendant  to 
retain  the  money  for  herself,  but  the  absence  of  right 
in  the  plaintiff  to  have  it  for  its  uses.  How  far  the 
defendant  may  be  accountable  to  the  Church  Furnish- 
ing Society  or  to  the  contributors,  we  do  not  determine. 
The  judgment  of  the  district  court  is  affibmed. 


Labkin  0.  Mebbyman,  by  his  Next  Friend,  Appellant;. 

V.  Chicago,  Rock  Island  &  Pacific  Railway 

Company,  Appellee. 

Negligence:  injury  to  minob:  contributory  negugence:  directiv 
ING  YBRDioT.  A  tumtable,  owned  by  the  defendant/  which  was 
situated  within  four  or  five  hundred  feet  of  its  depot  in  the  town  of 
K,,  near  a  public  highway,  and  in  the  vicinity  of  a  ball  ground,  and 
a  stream  of  water  to  which  boys  were  accustomed  to  resort  for  fishing 
and  skating;  was  fastened  by  a  pair  of  iron  clamps,  connecting  the 
ends  of  the  rails  on  the  table,  by  means  of  a  loop  and  pin.  with  the 
corresponding  ends  of  the  rails  on  the  embankment  adjacent  thereto. 
After  a  number  of  boys,  under  twelve  years  of  age,  had  removed  said 
fastenings,  and  had  set.  the  table  in  motion  by  pushing,  they  were 
joined  by  the  plaintiff,  a  lad  of  thirteen  years,  who  jumped  upon  the 
table  while  in  motion,  lay  down  thereon  with  his  head  toward  the  cen- 
ter, and  his  legs  projecting  over  the  end,  and  was  immediately  injured 
by  having  his  legs  caught  between  the  table  and  the  embankment. 
In  an  action  to  recover  for  such  injury,  the  plaintiff  admitted  that  he 
knew  that  the  space  between  the  ends  of  the  table  and  the  embank- 
ment  was  but  one  and  one-half  inches,  and  that  if  liis  leg  was  caught 
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between  them  it  would  be  crushed,  and  that  if  he  had 
danger  he  could  and  would  have  avoided  it,  but  that  he 
of  it  because  he  was  having  fun.  Held,  that  the  plain 
of  negligence  contributing  to  the  injury,  and  the  e^ 
uncontroverted,  the  court  properly  instructed  the  jury 
defendant. 

Appeal  from  Jasper  District  Cowrt. — Hon. 

Judge.  > 

Thursday,  May  26,  1892. 

Action  to  recover  damages  for  person 
sustained  by  the  plaintiff,  and  alleged  to 
caused  by  negligence  on  the  part  of  the 
When  the  evidence  for  the  plaintiff  had  beer 
mitted,  the  court  sustained  a  motion  to  ir 
jury  to  return  a  verdict  for  the  defendant, 
was  returned  as  directed,  and  judgment  was 
favor    of   the    defendant   for    costs.      Th< 
appeals . — Affirmed. 

Alanson  Clark,  for  appellant. 

Thomas  S.  Wright  and  H.  S.  WinsloWj  f c 

Robinson,  C.  J. — In  March,  1889,  the 
maintained  a  turntable  on  its  grounds  at  tl 
Kellogg.  The  turntable  was  about  forty-f 
length,  weighed  from  ten  to  fifteen  tons,  am 
a  central  pivot.  Under  each  end  was  a  whee 
that  it  revolved  on  a  circular  track  below,  if 
contact  with  it  when  the  table  was  in  mo 
upper  surface  of  the  rails  on  the  table  was 
feet  above  the  circular  track  when  the  table 
Each  wheel  was  about  one  and  one-half  in 
that  track,  but  a  moderate  weight  on  either 
depress  it  until  the  wheel  rested  on  the  ti 
table  when  not  fastened  was  easily  made 
When  in  position  for  use,  each  end  was  o] 
embankment  on  which  was  a  track  over 
locomotive  engines  were  moved  to  and  from 
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The  only  means  of  fastening  the  table  were  a  pair  of 
iron  clamps.  They  were  used  by  placing  one,  to  which 
a  loop  was  attached,  on  one  side  of  the  end  of  a  rail  on 
the  table,  and  the  corresponding  end  of  a  rail  on  the 
embankment,  in  such  a  manner  that  the  loop  passed 
between  the  ends  projecting  on  the  opposite  side  of 
the  rails.  The  other  clamp,  called  the  ''pin,''  was  then 
passed  along  that  side,  through  the  loop,  and  the  fas- 
tening was  thus  made  complete.  The  pin  weighed  sev- 
eral pounds,  but  could  be  removed  from  the  loop  easily, 
and  when  that  was  done  the  fastening  was  unloosed. 

The  town  of  Kellogg  contained  nearly  one  thou- 
sand inhabitants,  and  was  chiefly  northeast  of  the 
depot,  and  the  table  was  four  or  five  hundred  feet 
southwest  of  it.  Southwest  of  the  table  was  a  stream 
of  water  and  a  dam.  A  few  houses  of  the  town  were 
south  of  the  main  line  of  the  defendant,  but  none  of 
them  were  in  the  immediate  vicinity  of  the  table.  A 
public  highway  was  near  it.  The  stream  aflEorded 
fishing  in  summer,  and  skating  in  winter,  and  there 
was  a  grove,  and  had  been  ball  grounds,  in  the  locality. 
It  was  the  custom  for  boys  and  others,  in  going  from 
the  town  to  the  stream,  grove,  and  ball  grounds,  and 
in  returning,  to  pass  within  a  distance  of  from  thirty  to 
one  hundred  feet  of  the  table ;  and  it  was  a  common 
practice  for  boys  to  play  on  and  about  the  table, 
although  it  does  not  appear  that  the  defendant  ever 
encouraged  or  approved  the  practice.  In  the  month 
named,  four  boys,  of  whom  the  oldest  was  about  eleven 
years  of  age,  went  to  the  table,  pulled  out  the  pin,  and 
commenced  to  turn  the  table.  They  were  soon  joined 
by  the  plaintiflE  and  others,  until  the  number  of  boys 
present  was  twelve  or  more,  and  some  time  was  spent 
in  playing  with  the  table,  some  of  the  boys  pushing, 
thus  causing  it  to  turn,  while  others  rode  upon  it.  The 
plaintiflE  pushed  for  a  time,  and  while  the  table  was  in 
rapid  motion  climbed  upon  it,  and  laid  down  with  his 
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head  towards  the  center  and  his  legs  projecting  over 
the  end.  Immediately  one  of  his  legs  was  caught 
between  the  table  and  an  embankment,  and  received 
an  injury  which  is  severe  and  permanent.  This  action 
is  brought  in  the  name  of  the  plaintiff  by  his  next 
friend  to  recover  for  the  injuries  thus  sustained. 

The  only  ground  of  the  motion  for  a  verdict  which 
we  find  it  necessary  to  consider  is  stated  as  follows: 
**The  evidence  shows  without  conflict  that  the  plaintiff 
was  guilty  of  negligence  contributing  to  the  injury  com- 
plained of.''  At  the  time  of  the  accident  plaintiff 
was  thirteen  years,  one  month  and  ten  days  old,  and 
appears  to  have  had  the  intelligence  and  understanding 
usually  possessed  by  boys  of  that  age.  One  of  the 
smaller  boys  had  his  heel  caught  in  the  table,  and  was 
sent  away.  Another  boy,  about  seven  years  of  age, was 
also  made  to  leave  to  avoid  accident.  A  few  minutes 
before  the  plaintiff  was  hurt  the  boys  were  told  to  leave 
by  a  man  named  Wilson,  and  warned  that  they  were  in 
danger  of  being  hurt.  The  plaintiff  denies  knowledge 
of  these  incidents,  and  it  must  be  presumed  that  he  was 
ignorant  of  them.  He  says  he  had  never  been  told  not 
to  play  on  the  table,  and  did  not  know  that  it  was 
dangerous  to  do  so.  But  he  admits  .that  he  knew  that 
when  the  ends  of  the  table  were  opposite  the  embank- 
ment the  space  between  the  table,  when  level,  and  the 
embankment  was  but  one  and  one-half  inches;  that 
he  knew  if  his  leg  were  caught  between  them  it  would 
be  crushed;  that  he  knew  that  it  was  dangerous  to 
allow  his  leg^  to  project  beyond  the  end  of  the  table ; 
and  that,  if  he  had  thought  of  the  danger,  he  could  and 
would  have  avoided  it.  The  only  reason  he  gives  for 
not  doing  so  is  that  he  was  having  fun,  and  did  not 
think  of  it.  It  thus  appears  that  he  knew  the  danger, 
and  comprehended  the  result  of  permitting  his  leg  to 
be  caught  as  it  was,  and  that  slight  care  on  his  part, 
which  he  was  fully  capable  of  exercising,  would  have 
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avoided  it.  The  law  imposes  upon  minors  the  duty  of 
giving  such  attention  to  their  surroundings  and  care  to 
avoid  danger  as  may  fairly  and  reasonably  be  expected 
froili  persons  of  their  age  and  capacity.  McMillan  v. 
B.  d  M.  R^y  Co.,  46  Iowa,  232;  Washington  <&  G.  B'y 
Co.  V.  Gladmon,  15  Wall.  407;  Reynolds  v.  Railroad  Co., 
58  N.  Y.  252;  Rickey  v.  Taaffe,  105  N.  Y.  37,  12  N.  E. 
Rep.  286;  Bowd  v.  Chicopee,  116  Mass.  96;  Messenger 
V.  Bennie,  137  Mass.  197.  In  Masser  v.  Chicago,  R.  I.  <& 
P.  R^y  Co.  J  68  Iowa,  605,  it  was  held  that  a  boy  eleven 
years  old  was  guilty  of  contributory  negligence  in  play- 
ing or  loungii^g  between  two  parallel  railway  tracks 
twelve  feet  apart ;  and  in  Reynolds  v.  Railroad  Co. ,  supra, 
it  was  held  that  a  boy  twelve  years  old  was  negligent  in 
attempting  to  cross  certain  railway  tracks  when  trains 
were  approaching.  There  are  numerous  cases  which 
hold  that  the  question  of  negligence  on  the  part  of 
minors  is  for  the  jury  to  determine,  and  such  is  the 
rule  where  the  ability  of  the  minor  to  comprehend  the 
result  of  his  acts  and  the  danger  to  which  they  will 
expose  him  is  controverted.  But  this  case  involves  no 
question  of  that  kind.  A  little  attention  to  his  sur- 
roundings would  have  shown  the  plaintiff  his  danger. 
He  fully  understood  what  would  happen  to  his  leg  if 
caught  between  the  table  and  the  embankment,  and 
some  care  on  his  part  would  have  been  sufficient  to 
avoid  all  danger.  The  fact  that  his  attention  was 
diverted  by  the  play  in  which  he  was  engaged  did  not 
excuse  his  failure  to  exercise,  at  least,  the  slight 
degree  of  care  which  was  needed  for  his  protection. 
The  conclusion  is  irresistible  that  the  proximate  cause 
of  the  accident  was  a  want  of  that  attention  and  care 
on  his  part  which  his  knowledge  and  judgment  required 
him  to  exercise. 

The  motion  to  instruct  the  jury  was  rightly  sus- 
tained on  the  ground  we  have  considered.  The  judg- 
ment of  the  district  court  is,  therefore,  affibmed. 
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Lee  &  Jamieson,  Appellants,  v.  F.  A,PEROivi 

Appellees. 

1.  Promissory  Note :  mutual  mistake:  re-pormation  i 
PAROL  EVIDENCE.  A  promissory  note  made  by  the  preG 
secretary  o£  a  corporation  with  the  intention  of  binding  th( 
only,  and  which  was  accepted  as  the  obligation  of  the  comp 
but  which,  through  ignorance  of  the  legal  effect  of  the  lang 
was  so  signed  as  to  bind  said  officers  individually;  may,  ii 
thereon,  be  so  re-formed  as  to  express  the  real  contract  be 
parties;  and  for  such  purpose  parol  evidence  is  admissible 
the  alleged  mistake. 

2,  Practice  in  Supreme  Court:  objections  to  evideng 
tions  concerning  the  admissibility  of  evidence,  which  were 
upon  the  trial  in  the  district  court,  will  not  be  considered  uj 
by  the  supreme  court. 

Appeal  from  Dallas  District  Court.— B.01H.  J.  1 
DEBSON,  Judge. 

Thursday,  May  26, 1892. 

Action  to  recover  the  amount  due  on  a  pro 
note.  After  the  issues  had  been  settled,  the  ca 
transferred  to  the  equity  docket  and  heard  by  th 
A  decree  was  rendered  in  favor  of  the  defendai 
the  plaintiflEs  appeal. — Affirmed. 

White  (&  Clarke,  for  appellants. 

Kauffman  <&  Quemsey  and  T.  B.  Norths  to: 
lees. 

Robinson,  C.  J. — The  following  is  a  cop: 
note  in  suit: 
^'$350.00.  Adel,  January  6,  IS 

''Six  months  after  date,  for  value  recei^ 
promise  to  pay  to  Lee  &  Jamieson  or  order  thr 
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dred  and  fifty  dollars,  at  Adel,  Iowa,  with  interest  from 
date,  at  eight  per  cent.^per  annum,  payable  annually, 
and  we  further  promise  to  pay  a  reasonable  attorney's 
fee  if  suit  is  instituted  on  this  note,  and  agree  that  jus- 
tice of  the  peace  may  have  jurisdiction  to  enter  judg- 
ment on  this  note,  not  exceeding  three  hundred  dollars. 
**Heendon  Natural  Gas  and  Land  Company. 
**F.  A.  Percival,  President. 
**Alex.  Hastie,  Secretary. '^ 
When  it  was  given,  the  defendant,  F.  A.  Percival, 
was  president,  and  his  codefendant^  Alex.  Hastie,  was 
secretary  of  the  Herndon  Natural  Gtas  &  Land  Com- 
pany. It  was  given  to  pay  for  the  finishing  of  the  third 
stoty  of  an  hotel  which  the  company  had  built  at  Hern- 
don. The  defendants  allege  that,  if  it  was  so  signed 
that  it  is  not  the  obligation  of  the  company  only,  the 
manner  of  signing  it  was  the  result  of  a  mutual  mistake 
of  the  defendants  and  plaintiffs,  and  ask  that  it  be 
re-formed  and  made  to  express  the  true  contract  of  the 
parties.  The  district  court  found  the  claim  of  the 
defendants  to  be  well  founded,  and  granted  them  the 
relief  asked. 

I.  It  is  clearly  shown  that  the  note  was  given  for 
the  exclusive  benefit  of  the  company;  that  nothing 
1.  Promissory      ^^  ^aid  bcforc  it  was  made  that  it  should 

SSStiiS?^    be  signed  by  anyone  but  the  company; 

iq^l^pa^i  and  that  in  signing  it  the  defendants 
ence.  intended  to  bind  the  company  only,  and 
not  themselves.  The  evidence  satisfies  us  also  that  the 
plaintiffs  had  no  reason  to  believe  that  the  defendants 
.  would  sign  the  note,  excepting  as  officers  of  the  com- 
pany, and  did  not  expect  them  to  do  so.  When  the 
plaintiffs  desired  the  note  they  wrote  to  '^Alex.  Hastie, 
secretary  Herndon  Natural  Gas  &  Land  Co.,  at  Des 
Moines,  inclosing  the  note  in  blank,  and  saying: 
^'Please  have  properly  signed  and  returned  to  us.'^  It 
cannot  be  said  they  were  indifferent  as  to  who  signed 
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it.  Their  dealings  had  been  with  the  company.  They 
had  no  ground  for  believing  that  anyone  but  the  com- 
pany would  pay  its  debts,  and  their  request  as  to  the 
manner  of  signing  was  no  doubt  designed  to  cause  the 
note  to  be  so  signed  as  to  bind  the  company. 

It  is  said  by  the  appellants  that  the  defendants  are 
personally  liable  by  their  signature,  and  that  parol  evi- 
dence is  not  admissible  to  show  that  they  intended  to 
bind  the  company  only.  It  is  well  settled  in  this  state 
that  a  signature  like  those  in  question  renders  the 
signer  individually  liable,  the  addition  of  words  denot- 
ing an  official  title  being  deemed  a  mere  description  of 
the  person.  McCandless  v.  Canning  Co.y  78  Iowa,  161; 
Heffner  v.  Brotonelly  70  Iowa,  591,  75  Iowa,  343;  Wing 
V.  Glichy  56  Iowa,  473;  Day  v.  Ramsdell,  52  N.  W. 
Eep.  208;  and  Water  Power  Co.  v.  Ramsdell,  52  N.  W. 
ReR.  209.  It  is  also  the  rule  that  parol  evidence  is  not 
admissible  to  show  that  such  a  signature  was  designed 
to  bind  the  corporation  of  which  the  person  signing 
was  an  officer;  but  that  has  no  application  to  actions  in 
equity,  where  the  signature  is  alleged  to  be  the  result 
of  a  mistake,  the  correction  of  which  is  asked.  Where 
such  a  mistake  as  a  court  of  equity  will  correct  is 
shown,  the  ordinary  rules  of  practice  in  such-  courts 
will  apply.  It  is  said,  however,  that  the  mistake,  if 
any,  in  this  case,  was  one  of  law,  which  a  court  of 
equity  will  not  correct.  It  may  be  conceded  that  the 
defendants  signed  the  note  as  they  intended  to  sign  it, 
and  that  they  were  mistaken  only  as  to  the  legal  effect 
of  the  form  of  signature  they  adopted.  But  it  is  not 
true  that  courts  of  equity  will  not  relieve  against  any 
mistake  of  law.  On  the  contrary,  it  is  well  settled  that 
such  mistakes  in  the  use  of  words  to  express  a  contract 
previously  made  maybe  corrected.  * 'Where  an  instru- 
ment is  drawn  and  executed  which  professes  or  is 
intended  to  carry  into  execution  an  agreement  pre- 
viously entered  into,  but  which,  by  mistake  of  the 

Vol.  85—41 


Digitized  by 


Google 


642  Lee  &  Jamieson  v.  Peroival.       [85  Iowa 

draughtsman,  either  as  to  fact  or  as  to  law,  does  not 
fulfill  that  intention,  or  violates  it,  equity  will  correct 
the  mistake,  so  as  to  produce  a  conformity  to  the  inten- 
tion.^^ 1  Story,  Equity  Jurisprudence,  section  115. 
'^K,  on  the  other  hand,  after  making  an  agreement,  in 
the  process  of  reducing  it  to  a  written  form  the  instru- 
ment, by  means  of  a  mistake  of  law,  fails  to  express 
the  contract  which  the  parties  actudly  entered  into, 
equity  will  interfere  with  the  appropriate  relief,  either 
by  way  of  defense  to  its  enforcement  or  by  cancellation 
or  re-formation,  to  the  same  extent  as  if  the  failure  of 
the  writing  to  express  the  real  contract  was  caused  by 
a  mistake  of  fact.  In  this  instance  there  is  no  mistake 
as  to  the  legal  import  of  the  contract  actually  made,  but 
the  mistake  of  law  prevents  the  real  contract  from 
being  embodied  in  the  written  instrument.''  2  Pome- 
roy's  Equity  Jurisprudence,  section  845.  The  law  as 
thus  announced  finds  ample  support  in  the  authorities. 
15  American  and  English  Encyclopedia  of  Law,  642, 
note  3;  p.  643,  notes  1,  2;  p.  644,  notes  2,  3;  Hunt  v. 
Eousmaniere^s  Administrators ^  1  Pet.  1,  13;  Pitcher  v. 
Hennessey,  48  N.  Y.  420;  Canedy  v.  Marcy^  13  Gray, 
377;  James  v.  Cutler ,  54  Wis.  175;  Stedwell  v.  Ander- 
son,  21' Conn.  144;  Green  v.  Rail/road  Co.j  12  N.  J.  Eq. 
166;  Clayton  v.  Bussey,  30  Ga.  946;  Remington  v.  Hig- 
gins  J  54  Cal.  622;  Kennard  v.  George^  44  N.  H.  444; 
Beardsley  v.  Knight,  10  Vt.  185;  Clayton  v.  Freetj  10 
Ohio  St.  545.  The  rule  adopted  by  this  court  is  in  har- 
mony with  the  authorities  cited.  In  Stafford  v.  Fetters, 
55  Iowa,  484,  it  was  said  that  the  equitable  rule  that 
relief  will  not  be  granted  to  correct  mistakes  of  law  has 
no  application  to  the  language  of  a  contract,  and  an 
indorsement  on  a  promissory  note  was  corrected  to 
represent  the  real  contract  of  the  parties  and  relieve 
the  defendant  from  liability.  See,  also,  Nowlin  v.  Pyne, 
47  Iowa,  293 ;  Baker  v.  Massey,  50  Iowa,  399 ;  Heed  v. 
Booty  59  Iowa,  359 ;  Courtright  v.  Courtright,  63  Iowa,  356 ; 
Rallam  v.  Corlett,  71  Iowa,  446;  Jamison  v.  State  Insur- 
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ance  Co.,  ante,  p.  229.  In  this  case  the  cod  tract 
the  parties,  as  we  must  hold  under  the  e 
required  payment  to  be  made  by  the  company, 
time  was  given,  the  note  of  the  company  c 
required.  When  the  note  was  made,  the  de 
affixed  the  signatures  in  question  because  they  s 
that  to  be  the  proper  way  to  make  the  note  of  i 
pany.  .  The  plaintiflEs  must  have  known  the  inl 
which  the  note  was  signed,  and  must  also  have 
that  it  was  the  note  of  the  company  only,  or  e 
received  it  fraudulently,  knowing  of  the  mistal 
defendants,  and  intending  to  profit  by  it.  We 
sume  that  they  were  mistaken,  rather  than  t. 
were  dishonest. 

II.  It  is  said  that  the  defendants  have  i 

show  that  they  were  officers  of  an  incorporat 

pany  with  authority  to  make  the 

''  S^iSSJ?         suit.     There  does  not  seem  to  hi 

tionstoevi.'    any  question  made  in  the  district 

denoe.  •'  ^  . 

to  the  existence  of  the  company 
power  to  make  the  note.  The  plaintiffs  h 
extensive  dealings  with  it,  have  contracted  wit] 
have  sued  it  as  an  entity.  Evidence  showing  i 
ence,  and  that  the  defendants  had  been  authc 
make  the  note,  was  given.  Some  of  it  mig 
been  excluded  as  not  the  best  evidence,  had  c 
been  made,  but  it  was  not.  The  plaintiffs 
object  to  evidence  for  the  first  time  in  this  cou 
•We  conclude  that  the  decree  of  the  districi 
warranted  by  the  law  and  supported  by  the  ft 
is,  therefore,  apfibmed. 


J.  A.  Mabtin,  Appellee,  v.  Capital  Insubau 
PANY,  Appellant. 

1.  Pleading:  dbmurbbr:  waiver  of  errors.    Error  in  si 
demurrer  to  an  answer  is  waived  by  the  defendant  pleadii 
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2.  Practioe:  evidence:  oboss- examination.  A  witness  cannot  be 
inquired  of  upon  cross-examination  as  to  matters  which  were  not  the 
subject  of  his  examination  in  chief. 

8.  Bvidence:  declarations:  competenct.  In  an  action  to  recover 
upon  a  policy  of  insurance  against  fire,  the  defendant  sought  to  prove 
the  declarations  of  third  persons  as  to  directions  given  by  the 
insured  in  regard  to  the  removal  of  articles  of  personal  property  from 
the  burning  premises.  Held,  that,  it  appearing  that  the  insured  was- 
from  thirty  to  thirty-six  feet  away  at  the  time  of  said  declarations, 
and  it  not  being  shown  that  she  could  hear  or  did  hear  the*  conversa- 
tion in  question,  the  evidence  was  incompetent. 

i.  Praotioe:  admission  of  evidence:  buunoof  coubt.  The  trial 
court  may,  in  its  discretion,  withhold  its  ruling  upon  the  admissibility 
of  proof  of  a  fact,  proposed  to  be  shown  by  the  testimony  of  a  witness,, 
until  questions  to  elicit  such  proof  have  been  asked. 

6.  :    .    Where  the  burden  of  proof  as  to  a  fact  in  issue  is- 

upon  the  defendant,  the  court  may,  in  its  discretion,  permit  evidence 
upon  such  question  to  be  introduced  in  behalf  of  the  plaintiff  in  rebut- 
tal of  evidence  offered  by  the  defendant,  after  the  evidence  on  both 
sides  has  been  closed. 

6.  Appeal:  errob  without  pbejudice;  Error  in  the  exclusion  of  evi- 
dence which  is  subsequently  admitted  at  another  stage  in  the  trial, 
and  is,  therefore,  without  prejudice,  is  not  ^  good  ground  of  complaint 

'        upon  appeal. 

7.  Attorney  and  01ient:P0WEB  TO  BIND  CLIENT  BT  compromise.  An 
attorney  having  a  claim  for  collection  cannot,  in  the  absence  of 
special  authority,  bind  his  client  by  an  acceptance  of  less  than  the 
whole  amount  due. 

8.  Praotioe  in  Supreme  Ck>iirt:  what  ebbobs  considebed  on 
APPEAL.  The  effect  of  evidence  produced  on  the  trial  of  a  cause  upon 
a  question  not  in  issue  will  not  be  considered  upon  appeal  to  th& 
supreme  court. 

9.  Fire  Insuranoe:  risk:  use  of  pbemises  fob  xtnlawful  pubposes: 
QUESTION  FOB  JUBY.  Whether  the  use  of  premises  for  a  use  different 
from  that  named  in  the  conditions  of  a  policy  of  insurance  against 
fire,  and  which  is  itself  unlawful,  has  the  effect  to  increase  the  risk, 
is  a  question  for  the  jury. 

10.    :   :    USE  OF  PBEMISES  UNAUTH0BI2ED  BY  POUCY:  EFFECT. 

A  use  of  insured  premises  which  is  in  violation  of  the  provisions  of 
the  policy,  and  which  increases  the  risk,  will  avoid  the  policy, 
although  such  use  may  not  have  caused  nor  contributed  to  the  loss. 

11.  :  LOSS:  VALUE  OF  pbopebty:   evidence.    The  amount  stated 

in  a  policy  of  insurance  against  fire  is  not  prima  facie  evidence  of  the 
value  of  personal  property  insured  thereunder  at  the  date  of  the 
policy. 
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Appeal  from  Dallas  District  Court. — Hon.  A.  ^ 
KiNSON  and  Hon.  J.  H.  Henderson,  Judg 

Thursday,  May  26, 1892. 

Action  upon  a  policy  of  insurance.  From 
diet  and  judgment  for  the  plaintiff,  the  de 
appeals. — Beversed. 

Bead  <S>  Read,  for  appellants. 

Cummins  (&  Wright j  for  appellee. 

KiNNE,  J. — The  policy  under  which  the  in 
is  claimed  ran  to  John  Fitzsimmons  and  the  p 
and  "was  for  one  thousand  dollars  upon  a  frame  b 
and  for  five  hundred  dollars  upon  furniture, 
apparel,  etc.,  contained  therein.  The  plaintiff  i 
petition  in  the  usual  form,  asking  for  one  th 
five  hundred  dollars  upon  said  policy,  and  allej 
assignment  to  her  of  the  claim  of  John  Fitzsimm 
the  due  performance  by  her  of  all  the  condition 
policy ;  that  the  value  of  the  personal  property  de 
was  one  thousand,  two  hundred  dollars  and  the 
•  the  building  two  thousand  dollars ;  and  attachec 
petition  a  copy  of  the  policy  and  of  the  proofs 
The  defendant,  in  its  answer,  admits  its  corporate 
ity,  and  that  it  issued  the  policy  sued  upon,  anc 
all  other  allegations  in  the  plaintiff's  petition, 
pleaded  that  since  the  commencement  of  the  aci 
claim  under  the  policy  against  it  had  been  settl 
the  sum  agreed  upon,  two  hundred  dollars,  pai( 
plaintiff ;  also  that  the  policy  was  procured  b 
and  misrepresentation  by  the  plaintiff  and  her  ; 
that  said  building  was  then  used  as  a  private  d 
house,  and  that  it  would  be  used  for  no  other  j 
during  the  continuance  of  the  policy,  and  es] 
that  said  building  was  not  then  used,  and  shoi 
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thereafter  during  the  life  of  said  policy,  be  used,  as  a 
saloon,  or  as  a  place  where  intoxicating  liquors  were  kept 
or  sold  in  violation  of  law ;  that  said  representations 
were  relied  upon  by  the  defendant,  and  it  was  thereby 
induced  to  issue  its  policy  upon  the  property;  and  that 
said  representations  were  false,  and  defendant  tendered 
the  plaintiff  the  premiums  received.  A  further  defense 
is  that,  contrary  to  the  conditions  of  the  policy,  the 
risk  was  changed  and  increased  by  keeping  and  selling 
intoxicating  liquors  in  the  building  insured;  that  the 
plaintiff  did  not  use^the  proper  means  to  save  and  pro- 
tect the  insured  property  from  loss,  as  required  by  the 
policy.  The  plaintiff  demurred  to  the  third  and  sixth 
counts  of  the  answer,  and  it  was  sustained,  and  the 
defendant  filed  an  amendment  setting  out  substitutes 
for  said  counts,  alleging  in  substance  that  at  the  time 
the  policy  was  issued,  and  afterwards,  the  premises 
were  used  as  a  place  where  intoxicating  liquors  were 
sold  in  violation  of  law,  etc.,  and  that  the  plaintiff,  in 
making  her  proofs  of  loss,  fraudulently  concealed  such 
fact  for  the  purpose  of  defrauding  the  defendant.  The 
cause  was  tried  to  a  jury,  who  found  for  the  plaintiff. 

I.  It  is  said  that  the  court  erred  in  sustaining  the 
demurrer  to  the  third  and  sixth  counts  of  the  answer. 

1.  plbadino:  We  think  the  ruling  on  the  demurrer  to 
wISwSf  er-  these  counts  of  the  answer  was  waived  by 
'®"*  the  defendant's  pleading  over. 

II.  The  plaintiff,  on  cross-examination,  was  asked 
questions  relating  to  officers  having  searched  the  house 

2.  pbacticb:  ^^^  iutoxicatiug  liquors,  and  how  many 
croM-''^\'mi-  times  it  had  been  thus  searched.  An 
nation.  objection  was  sustained  thereto  on  the 

ground  of  immateriality,  and  because  it  was  not  proper 
cross-examination.  The  ruling  of  the  court  was  correct. 
The  witness  had  not  been  asked  on  direct  examination 
anything  touching  that  matter. 
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III.  The  witness,  Morgan,  was  asked 
did  not  make  any  eflEort  to  remove  anything 
8.  bvidbwcb:      house,  and  whether  or  not  any  on< 

cSSipeten^y.'  not  to  do  SO.  We  think  these  qu 
put,  under  the  circumstances,  were  objections 
defendant  then  proposed,  to  prove  that  th 
undertook  to  save  the  personal  property  whi 
the  house,  and  was  told  by  persons  in  the  p 
the  plaintiff  not  to  do  so ;  to  let  it  go,  as  it  wa 
to  her.  The  court  directed  the  defendant's  c 
proceed  and  ask  his  questions,  and  he  would 
them.  This  he  did,  and  the  testimony  was 
The  witness  was  asked:  **What,  If  anything 
about  Mrs.  Martin's  directions  to  them!"  1 
tion  to  it  as  incompetent  was  properly  sustaix 
evidence  showed  that  the  plaintiff  was  from 
thirty-six  feet  away  at  the  time,  and  there  is  i 
show  that  she  could  or  did  hear  the  coi 
between  the  parties  and  the  witness,  or  thi 
been  taking  any  part  in  the  conversation. 

IV.  The  witness,  Myers,  was  asked  if  Mi 
informed  him  at  the  time  the  policy  was  issue 
4.  pbaotiob:  ad-  buildiug  was  used  as  a  place  wh( 

d^Sce  ^iSiSTg'  eating  liquors  were  sold  in  violati 
of  court.  ^^  objection  was  sustained  to  i1 
incompetent.  The  defendant's  counsel  then 
to  prove  by  the  witness  that  at  the  time  the  ] 
issued  the  plaintiff  did  not  disclose  or  stat( 
property  was  so  used.  The  court  suggested  t 
the  questions,  and  he  would  rule  on  them.  Tl 
ant  declined,  and  excepted.  Surely  the  cc 
have  power  to  exercise  a  reasonable  discretior 
manner  of  introducing  the  testimony.  The  s 
of  the  court  was  proper,  and  within  its  discre 
having  failed  to  act  thereon,  the  defendant  cai 
plain. 
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V.  Complaint  is  also  made  because,  after  all  the 
evidience  on  both  sides  was  introduced,  the  court  per- 
^  , mitted  the  plaintiff,  against  the  defendant's 

objection,  to  call  a  witness  as  to  the  value 
of  the  building  in  controversy.  There  was  no  error  in 
this.  Under  the  statute  the  policy  is  prima  fade  evi- 
dence of  the  value  of  the  building;  hence  it  was  not 
incumbent  on  the  plaintiflE  in  the  first  instance  to  prove 
its  value.  Acts  of  Eighteenth  General  Assembly, 
chapter  211,  section  3;  Joy  v.  Security  Fire  Insurance 
Co.,  83  Iowa  12.  The  defendant  having  introduced  evi- 
dence relative  to  the  value  of  the  building,  the  court 
properly  permitted  the  plaintiflE  to  rebut  the  same. 

VI.  Complaint  is  made  because  the  court  sus- 
tained objections  to  questions  asked  witnesses  Camp- 
bell and  Bell,  as  to  whether  or  not  the  use 

6.  Apfbal:  error        «        ■.        i,.         •.  ,  , 

wuhout  preju-  of  a  dwelling  house  as  a  place  where  intox- 
icating liquors  were  sold  in  violation  of 
law  increased  the  hazard  of  the  risk.  It  was  sought  by 
one  of  these  witnesses  to  show  a  certain  classification  of 
risks  which  was  printed  in  a  book.  It  would  seem,  in 
such  a  case,  that  the  book  would  be  the  best  evidence; 
but  whether  that  be  so  or  not  is  not  material,  as  this 
testimony  was  afterwards  admitted.  So  the  ruling,  in 
any  event,  was  without  prejudice. 

VII.  Error  is  alleged  in  refusing  to  give  the  first 
instruction  asked  by  the  defendant,  and  in  giving  the 

7.  Attorney  and  cleveuth,  twclfth,  and  thirteenth  instruc- 
to  wnd  cuent  tious  by  the  court  on  its  own  motion.  The 
miae.  iustructiou   askcd  by   the  defendant,  in 

substance,  was  that  Cardell  and  Nichols  had  authority 
as  attorneys,  if  they  acted  in  good  faith  in  the  exercise 
of  their  best  judgment,  to  settle  and  compromise  the 
claim  of  the  plaintiflE.  The  eleventh  instruction  com- 
plained of ,  and  which  was  given  by  the  court,  was  in 
eflfect  that,  if  the  claim  sued  upon  was  fully  settled  oy 
Cardell  and  Nichols,  the  plaintiflE's  attorneys,  and  they 
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tad  authority  from  the  plaintiff  to  make 
ment,  she  would  be  bound  thereby.  In  th( 
court  told  the  jury  that  an  attorney  having 
collection,  in  the  absence  of  special  authoril 
accept  as  payment  a  less  amount  than  the 
due;  and  in  the  thirteenth  the  jury  were 
such  attorneys  were  employed  by  the  plaini 
cute  the  claim  sued  upon,  and  she  gave 
authonty  to  act  according  to  their  best  jud 
to  settle  and  compromise  the  claim  for  a  lei 
that  stated  in  the  policy,  she  would  be  boi 
settlement  made  by  them.  We  think  the 
given  by  the  court  embody  the  law  correct 
the  one  asked  by  the  defendant  was  prope 
We  have  held  that  an  attorney  may  make  a 
ment  for  a  judgment  against  his  client,  ai 
execution.  Potter  v.  Parsons,  14  Iowa,  2£ 
attorney  can  bind  his  client  that  judgmeni 
shall  be  the  same  as  in  another  cause  involvi 
question,  Ohlquest  v.  Farwell,  71  Iowa,  2 
attorney  who  has  a  claim  for  collection  hai 
in  the  absence  of  special  authority,  to  ace 
ment  a  less  amount  of  money  than  the  who 
Bigler  v.  Toy,  68  Iowa,  688.  The  same  doc 
recognized  in  Ohlquest  v.  Farwell,  71  low; 
holding  in  Bigler  v.  Toy,  supra,  is  in  acco 
great  weight  of  authority.  Hamrick  v.  Con 
381;  15  N.  W.  Rep.  731;  Kelly  v.  WngU,  < 
26  N..  W.  Rep.  610;  Semple  v.  Atkinson,  i 
Davis  V.  Hall,  90  Mo.  659;  3  S.  W.  Rep.  31 
V.  Bosley,  56  Md.  96;  Isaacs  v.  Zugsmith,  '. 
77;  Whipple  v.  Whitman,  13  R.  I.  512; 
Batchelder,  54:  Yt.  248;  Wadhams  v.  Gay, 
Mechem  on  Agency,  section  813 ;  1  America 
lish  Encyclopedia  of  Law,  p.  965.  The  sam 
laid  down  may  be  said  to  be  almost  univ( 
country,  though  in  England  it  is  otherwise 
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VIII.  The  appellant  insists  that  the  evidence- 
shows  that  the  building  was  in  fact,  at  the  time  the 
8  PRAcnciB  In     V^^^J  ^^  issued,  used  for  the  illegal  sale 

^Srtfwhat  ^^  intoxicating  liquors.  For  the  sake  of 
flfd2?ld^SS'  tte  argument  it  may  be  conceded.  There 
appeal.  -g  ^^  g^^j^  jgg^^  presented  in  the  pleads 

ings.  We  are  not  called  upon  to  decide  what  the  effect 
of  an  occupancy  or  use  for  selling  liquors  would  be 
where  the  policy  described  the  property  as  a  dwelling 
house,  and  where  it  was  so  used,  as  well  as  for  the- 
unlawful  sale  of  liquors.  It  will  be  observed,  however, 
that  there  is  no  provision  in  the  policy  expressly  pro- 
hibiting any  change  in  the  use  of  the  property  by  the 
insured. 

IX.  Counsel  urges  that  the  court  erred  in  refusing 
to  give  the  jury  the  second  and  fifth  instructions  asked 
».  FiRBinsur-       by  the  defendant.     The  main  thought  of 

SS^of  p*rem-     thesc  two  iustructious  is  that,  if  the  build- 

ises for  unlaw-    .  _   «  ..  '  ^_ 

'  uesSXfOT     ^^^  ^^  Msea  for  any  other  purpose  than  a. 

fury.  dwelling  house,   it  would  invalidate  the 

policy.  It  will  be  observed  that  there  is  nothing  in  this 
policy  which  in  express  terms  prohibits  the  use  of  the 
building  for  any  other  purpose  than  a  dwelling  house. 
The  policy  does,  however,  provide  ^^that  the  risk  shall 
not  be  changed  or  increased  in  any  manner,  ^^  and  if  it 
is  it  shall  avoid  the  policy.  The  defendant's  contention^ 
is  that,  if  the  property  was  used  for  an  unauthorized 
purpose,  the  court  should  hold  as  a  matter  of  law  that, 
that  was  a  change  and  an  increase  of  the  risk  which 
would  avoid  the  policy.  That  there  was  a  change  in 
the  use  of  the  building  is  clear.  The  evidence  shows 
that  intoxicating  liquors  were  for  a  period  of  several 
months  sold  in  said  building  in  violation  of  law. 
Whether  such  use  increased  the  risk  could  only  be 
determined  by  the  jury.  Wood  on  Insurance,  section 
243;  Russell  V.  Cedar  Rapids  Insurance  Co.y  78  Iowa, 
216;  May  on  Insurance  sections  218,  222,  223.    See 
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Lee  V.  Agricultural  Insurance  Co.j  79  Iowa, 
court  properly  refused  to  give  the  instructio 

X.  Exception  is  taken  to  the  ninth 
given  by  the  court,  the  latter  part  of  whi 
10. — : — :        follows:     ^^But  should  you  fi 

laesimauthor.  use    she    made  of  said  buiW 

Ized  by 

pouoy:  effect,  violation  of  the  terms  of  the  w 
the  policy  in  suit,  and  that  the  same  did 
enhance  the  risk,  and  that  the  same  caused 
uted  to  the  loss,  then  the  same  would  be  m 
would  render  the  policy  null  and  void.'' 
thought  is  also  found  in  the  eighth  instruc 
is  also  objected  to.  In  other  words,  these 
announce  the  doctrine  that  the  unauthorize 
use,  in  order  to  avoid  the  policy,  must  not  c 
the  risk  or  hazard,  but  must  .also  have  caui 
tributed  to  the  loss.  We  do  nut  understand 
the  law.  If  the  unauthorized  use  of  t 
increases  the  risk,  it  is  entirely  immaterial  a 
or  not  such  use  caused^  or  contributed  to  th( 
on  Insurance,  sections  218,  220 ;  Stout  v.  I 
Insv/rance  Co.j  12  Iowa,  371;  Kyte  v.  Asi 
(Mass.)  21  N.  .E.  Rep.  361.  The  givir 
instructions  was  error. 

XI.  The  fifteenth  instruction  tells  tl 
the  amount  stated  in  the  policy  is  prima  fai 
11^ .  logg.     of  the  insurable  value  of  the  pr( 

prope?^:  date  of  the  policy.  As  to  the  re« 
eviaence.  a^ount  statcd  in  the  policy  is 
evidence  of  its  insurable  value  at  the  date  ol 
But  this  is  not  true  as  to  personal  proper! 
Eighteenth  General  Assembly,  ch.  211,  sect 
Security  Fire  InsuranceCo.,  83  Iowa,  12.  The 
was  then,  in  so  far  as  it  referred  to  the  person 
erroneous.  The  jury  found  for  the  plaintif 
of  one  thousand,  two  hundred  and  three  d< 
amount  insured  by  the  policy  was  one  thou 
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on  the  real  estate  and  five  hundred  dollars  on  certain 
personal  property.  While  the  verdict  is  less  than  the 
gross  amounts  claimed,  yet  it  is  impossible  to  say  what 
portion  of  the  gross  sum  found  by  the  jury  represents 
real  estate,  and  what  portion  personal  property.  The 
testimony  as  to  the  value  of  the  real  estate  was  conflict- 
ing, and  we  cannot  say  that  the  instruction  was  without 
prejudice  to  the  defendant. 

We  have  examined  the  other  errors  assigned,  and 
find  no  ground  for  complaint  on  part  of  the  defendant, 
^or  the  errors  of  the  court  heretofore  mentioned,  the 
judgment  of  the  district  court  must  be  revebsed. 


A.  J.  Crittenden,  Appellee,  v.  Springfield  Fire  and 
Marine  Insurance  Company,  Appellant. 

1.  Fire  Insurance:  appuoation:  representations:  mutual  mis- 
take. Upon  application  for  insurance  upon  certain  store  fixtures 
and  other  property  in  a  building,  the  applicant  informed  the  agent  for 
the  insurance  company  of  a  mortgage  upon  the  real  estate,  but  no 
mention  thereof  was  made  in  the  written  application  because  of  the 
mutual  belief  that  the  fixtures  were  not  covered  thereby.  Meld, 
that  such  omission  did  not  invalidate  t£e  policy  issued  upon  such 
application,  under  a  provision  therein  that  any  false  representation 
by  the  assured  of  the  condition  or  situation  of  the  property,  or  any 
omission  to  make  known  every  fact  material  to  the  risk  should 
render  the  policy  void. 

2.   :  :  :  PLEADING:  EVIDENCE.     In  an  action  on  said 

policy  the  defendant  plead  as  a  defense,  that  the  insured  had  con- 
cealed from  the  defendant  the  existence  of  said  mortgage.  Held, 
that,  under  the  issue  thus  joined,  evidence  that  the  existence  of  the 
mortgage  was  communicated  to  the  agent  was  admissible  without  any 
plea  of  waiver  of  the  condition  in  the  policy. 

3.   :    INCREASE    OP    RISK:    CONDITIONS    OP    POLICY:    CONSTRUCTION. 

Under  a  provision  in  a  policy  that  if  ''the  risk  be  increased  by  any 
means  whatever  within  the  control  of  the  assured,''  it  should  avoid 
the  policy,  whether  the  subsequent  execution  of  a  mortgage  upon 
the  insured  property  has  such  effect  is  a  question  of  fact  to  be  deter- 
mined in  view  of  the  circumstances  of  the  particular  case. 

4.  — :  COURT  FINDINGS :  EFFECT  ON  APPEAL.    Where  the  evidence  is 

conflicting,  the  findings  of  the  district  court  are  conclusive  as  to  the 
facts  found  upon  appeal  to  the  supreme  court. 
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5.  :  PROOFS  OP  LOSS:  AMOUNT  OF  RECOVERY.    The  amount  recov- 


erable upon  a  policy  of  insurance  will'  not  be  limited  to  the  amount 
of  the  loss  named  in  the  proofs  of  loss,   where  th©  latt***    ♦ii..r.n»>i 
mistake,   represent  the  amount  to  be  less    than   the   Ic 
incurred. 

Appeal  from  Fottawattamie  District  Court. — H< 
LooFBOUROw,  Judge. 

Thursday,  May  26,  1892. 

Action  on  a  policy  of  insurance.  Thei 
judgment  for  the  plaintiff,  and  the  defendant 
Affirmed. 

N.  M.  Pusey^  for  appellant. 
Wright  <&  Baldrnthj  for  appellee. 

Q-RANGER,  J. — The  district  court  found  th 
ing facts  and  conclusions: 

^^ First.  On  the  twenty-first  of  Novemb< 
the  defendant  issued  to  J.  P.  Creager  its  poli 
ing  said  Creager  against  loss  or  damage  by  fii 
period  of  one  year  on  property  and  in  amour 
lows:  One  thousand,  five  hundred  dollars  on 
eral  stock  of  merchandise,  consisting  of  di 
millinery,  notions,  ready-made  clothing,  hats  i 
boots  and  shoes,  groceries  and  provisions,  que 
glassware,  crockery  and  such  other  merchan< 
more  hazardous,  as  is  generally  kept  in  a  genei 
store ;  and  six  hundred  dollars  on  his  store 
and  fixtures,  consisting  of  counters,  shelvir 
cases,  fire-proof  safe,  and  all  other  usual  st( 
ture  and  fixtures, — all  contained  in  the  one-st< 
store  building  situated  on  lots  1  and  2,  in 
Logan,  Iowa,  subdivision  of  said  lots  C.  and  ] 

^^  Second.  The  building  in  which  the  insu: 
erty  was  contained  had  been  erected  by  said 
pri6r  to  the  issuance  of  said  policy,  for  hif 
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general  store.  The  shelving  therein  (being  a  part  of 
the  property  insured)  rested  upon  the  floor,  and  was 
nailed  thereto,  and  was  also  nailed  to  wooden  strips 
imbedded  in  the  walls  for  that  purpose,  and  was  placed 
in  the  building  by  Creager  for  use  therein  in  connec- 
tion with  the  building  as  a  store-room,  although  such 
•  shelving  could  be  removed  without  injury  to  the  build- 
ing, other  than  the  drawing  out  of  the  nails  which  held 
it  in  place.  The  building  was  a  brick  structure,  perma- 
nent, and  a  part  of  the  realty.  \ 

^' Third.  At  the  time  the  insurance  in  question  was 
written  the  realty  was  incumbered  by  a  mortgage  to 
one  Charles  L.  Mark,  executed  by  Creager.  The  agent 
of  the  defendant,  who  took  the  application  and  issued 
the  policy,  was  informed  by  Creager  at  the  time  of 
taking  the  application,  and  knew,  of  the  existence  of 
this  mortgage.  Both  he  and  Creager  supposed  it  did 
not  cover  any  part  of  the  property  insured,  and  for  this 
reason  no  mention  was  made  of  it  in  the  application. 

^^ Fourth.  On  the  eleventh  day  of  January,  1884, 
one  Qt.  B.  Seekell  filed  in  the  office  of  the  clerk  of  the 
district  court  of  Harrison  county  a  mechanic's  lien 
upon  real  estate,  of  which  the  building  containing  the 
insured  property  was  a  part,  to  secure  a  claim  of  five  hun- 
dred and  sixty  dollars  and  eighty-five  cents  for  lumber 
furnished  by  him  to  said  Creager  for  the  construction  of 
said  building  and  the  counters  and  shelving  therein. 
This  claim  was  unsatisfied  at  the  time  of  the  loss  of  the 
property  insured. 

^^ Fifth.  On  the  twenty-ninth  day  of  February, 
1884,  said  Creager  and  wife  conveyed  the  real  estate,  of 
which  the  building  containing  the  insured  property  was 
a  part,  by  deed  absolute  on  its  face,  to  one  P.  Cadwell, 
and  took  back  an  instrument  in  writing  showing  that 
said  deed  was  executed  to  said  Cadwell,  and  deposited 
as  collateral  security  for  payment  of  the  debt  of  two 
thousand,  seven  hundred  dollars  which  Creager  ewed 
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to  'CadwelPs  bank;'  said  instruments  being  pa 
one  and  the  same  transaction,  and  together  consi 
a  mortgage    of  Creager   to    secure    said  debt, 
incumbrance  was  unsatisfied  at  the  time  of  the 
the^ property  insured. 

^^ Sixth.  At  the  time  when  the  insurance  in 
tion  was  written,  the  value  of  the  property  owi 
Creager  and  covered  by  such  insurance  was  i 
than  the  total  amount  of  insurance  written  there 

*^  Seventh.  The  property  insured  was  total 
stroyed  by  fire  on  the  eighth  of  August,  1884,  i 
the  same  day,  and  after  the  loss,  the  policy  of  insi 
in  suit,  and  all  claims  under  it,  were  duly  assigi 
.^aid  Creager  to  A.  J,  Crittenden,  the  plaintiflE  he 

^^ Eighth.  After  the  insurance  in  question  wa 
ten,  and  before  the  loss  of  the  property  insured, 
negotiations  were  had  between  Creager,  the  as 
and  one  A.  K.  Grow,  looking  to  the  formatio: 
partnership  between  them  in  the  mercantile  bi 
then  being  carried  on  by  Creager.  But  no  copartn 
agreement  was  ever  consummated  between  ther 
said  Grow  never  in  fact  acquired  any  interest  i 
part  of  the  property  insured. 

^^ Ninth.  On  the  sixteenth  day  of  August, 
said  Creager,  the  assured,  signed  and  delivered 
agent  of  the  defendant,  who  was  authorized  to  i 
the  same,  written  proofs  of  loss,  which  are  in  ev 
in  this  cause.  These  proofs  were  made  up  b; 
agent  of  the  defendant  with  the  assistance  of  Ci 
Said  agent  was  informed  and  had  knowledge, 
time  when  said  proofs  were  made,  of  the  existe 
the  Mark  mortgage,  and  of  the  deed  to  Cadwe 
of  the  assignment  of  the  policy  to  Crittenden, 
was  no  fraud  or  concealment,  nor  any  attempt  at 
or  concealment,  on  the  part  of  said  Creager,  in  n 
of  said  proofs.  The  said  proofs  of  loss  were  in< 
in  the  following  particulars:     First.  They  repre 
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that  the  insured  property  was  free  from  any  incum- 
brance. This  was  true,  except  as  to  the  shelving  in 
the  store  building,  which,  being  part  of  the  property 
iilsured,  was  part  and  parcel  of  the  realty,  and  as  such 
was  covered  by  the  Mark  mortgage  and  by  the  Cadwell 
mortgage  and  by  the  mechanic's  lien  of  Seekell.  And, 
second,  they  represented  the  total  amount  of  loss  to  be 
four  thousand,  three  hundred  and  three  dollars  and 
seventeen  cents,  when  in  fact  the  total  amount  of  the 
loss  was  much  greater  than  that  sum,  and  was  fully 
equal  to  the  total  amount  of  insurance  upon  the 
property. 

^'And  the  foregoing  being  all  of  the  material  facts 
in  the  case,  the  court,  as  conclusions  of  law  thereon, 
finds  that  the  policy  of  insurance  in  suit  was  in  full 
force  at  the  time  of  the  loss  of  the  property  insured, 
and  that  the  plaintiff  is  entitled  to  recover  the  full  sum 
insured  thereby,  to-wit,  the  sum  of  two  thousand  and 
one  hundred  dollars,  with  interest  on  said  sum  at  the 
rate  of  six  p«r  centum  per  annum  from  the  sixteenth 
day  of  October,  1884.^^ 

I.  It  is  provided  in  the  policy  thiat  for  *^any  false 
representations  by  the  assured  of  the  condition,  situa- 
1.  FiBBinsnr-      ^^^^1   ^^  occupaucy  of  the  property,  or 
SSS^Mp?"*"*'  any  omission  to  make  known  every  fact 
mutJiJ'Sii.      material  to  the  risk,    ♦     *     ♦    this  policy 
^^^'  is    void.'^     The    policy  in  terms  covers 

certain  shelving  and  fixtures  of  the  building,  as  found 
by  the  district  court;  and  on  the  building  was  a  mort- 
gage to  one  Mark;  and  it  is  claimed  that  ^^the  failure 
of  Creager  to  make  this  fact  known  to  the  company 
was  the  suppression  by  him  of  a  truth  which,  under 
the  ♦  ♦  ♦  conditions  of  the  policy,  he  should  have 
disclosed,^'  and  renders  the  policy  without  force.  The 
district  court  found  that  the  facts  as  to  the  mortgage 
were  known  when  the  application  was  made,  and  that 
Creager  informed  the  agent,  but  both  supposed  that  it 
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did  not  cover  the  property  insured;  by  which  we 
understand  that  they  did  not  regard  the  fixtures  a  part 
of  the  realty.  Nothing  in  the  conditions  of  the  policy 
required  Creager  to  become  the  legal  adviser  of  the 
company.  The  most  that  they  required  was  that  he 
should  state  the  facts,  which  he  did.  The  mortgage 
was  upon  the  building,  and  the  fixtures  were  a  part  of 
it.  The  company  was  in  possession  of  all  the  facts 
known  to  Creager,  and  under  such  circumstances  there 
could  be  no  suppression  of  the  truth. 

II.  A  point  is  made  as  to  the  condition  of  the 
pleadings,  and  that  no  waiver  is  pleaded.     The  answer 

avers  that  Creager  concealed  and  kept 
*' ^dl^-      ''  from  the  defendant  all  knowledge  of  the 

existence  of  the  mortgage.  It  is  an 
aflSrmative  defense,  and  the  law  makes  a  denial.  The 
proofs  do  not  sustain  the  defense.  Notice  to  the  agent 
was  notice  to  the  company,  and  the  failure  to  indorse 
the  incumbrance  on  the  policy  was  because  both  the 
company  and  Creager  were  in  error  as  to  the  law 
applicable  to  the  facts.  This  thought  is  conclusive  as 
to  the  point  urged  as  to  the  admissibility  of  the  evi- 
dence to  show  that  Creager  told  the  agent  of  the  exist- 
ence of  the  mortgage,  it  being  contended  that  such 
testimony  was  inadmissible  in  the  absence  of  a  plea  of 
waiver. 

III.  On  the  twenty-ninth  day  of  February,  1884, 
Creager  made  to  P.  Cadwell  a  deed  of  the  premises, 
8. .  increaae    which  the    court    fouud    to    havo    been 

Sons  oipoucyT  intended  by  the  parties  to  it  as  a  mortgage, 
construction.  ^^  sccurc  two  thousaud,  scveu  hundred 
dollars,  and  the  finding  has  full  support  in  the  evi- 
dence. It  is  urged  that  even  as  a  mortgage  it  was 
such  a  violation  of  the  conditions  of  the  policy  as  to 
avoid  it.  ^* Condition  1''  of  the  policy  provides  that, 
if  '*the  risk  be  increased  by  any  means  whatever  within 
Vol.  85—42 
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the  control  of  the  assured,'^  it  shall  be  void.  This  is 
the  only  provision  of  the  policy  which  we  find  that  can 
be  construed  as  against  subsequent  incumbraAce.  It 
is  a  sort  of  blanket  provision,  without  such  speci- 
fication as  to  give  it  legal  exactness — ^that  is  to 
enable  the  law,  from  the  language  used,  to  define  the 
intent  of  the  parties ;  as,  by  specifying  incumbrances 
or  other  facts  that  would  increase  the  risk,  not  compre- 
hending, in  a  literal  sense,  so  much  as  to  indicate  that 
less  was  really  intended.  It  is  not  to  be  known  from 
the  language  of  the  policy  the  particular  facts  that  the 
parties  contemplated  would  increase  the  risk.  The 
striking  of  matches  for  lighting  lamps  or  fires,  increas- 
ing the  number  of  fires,  increasing  the  number  of 
lodgers  in  the  building,  the  changing  or  increasing  of 
employees,  and  very  many  other  facts  would  increase 
such  a  risk,  but  it  is  not  to  be  believed  that  it  was  con- 
templated that  all  of  such  increases  of  risk  were 
designed  to  render  the  policy  void.  It  was  competent 
for  the  parties  to  specify  facts  that  should  increase  the 
risk,  and  where  it  is  not  done,  but  such  general  lan- 
guage is  used,  it  is,  we  think,  a  question  of  fact  for  the 
court  whether  a  particular  fact,  claimed  to  increase  the 
risk,  was  really  one  that  the  parties  contemplated  or 
not,  or,  perhaps,  whether  a  particular  fact  did  amount 
to  an  increase  of  the  risk.  It  is,  likely,  generally  true 
that  an  incumbrance  that  lessens  the  interest  of  the 
assured  in  the  property  adds  to  the  risk  of  the  insurer, 
but  collateral  facts  may  vary  the  rule.  The  usual 
custom  is  to  provide  in  terms,  in  the  policy,  against 
incumbrance  except  by  permission  of  the  company,  and 
where  it  is  not  done,  as  in  this  case,  we  are  not  pre- 
pared to  hold  as  a  matter  of  law  that  the  parties 
designed  it.  The  district  court  must  have  found  that 
the  incumbrance  was  not  a  breach  of  the  conditions, 
for  it  found  the  fact  of  the  incumbrance,  and  yet 
sustained  the  policy. 
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IV.  There  is  a  claim  that  there  was  a  partnership 
formed  between  Creager  and  Grow  that  rend 

policy  void.    The  evidence  was  ii 
'flndinjni:  effect  conflict  On  the  point,  and  the  fi 
the  court  below  concludes  us. 

V.  In  the  proofs  of  loss  the  total  amoui 
was  four  thousand,  three  hundred  and  three  do 
^  .  pr^^fa      seventeen  cents.     On  this  basis 

Smo^tof  portion  of  the  defendant  compai 
recovery.  |^^  ^qq^  than  the  judgment  entere 
but  the  court  found  the  total  loss  greater  t 
stated  in  the  proofs  of  loss,  and  greater  than  tl 
gate  amount  of  insurance,  which  would  n 
defendant  company  liable  for  the  face  of  the 
and  that,  with  interest  accrued,  is  what  the  j 
is  for.  It  is  urged  that  the  proofs  of  loss  s] 
conclusive  as  to  the  amount  recoverable.  \ 
should  be  the  general  rule  in  this  respect,  it  is  i 
to  say  that  the  court  found  that  the  agen 
.company  really  prepared  the  proofs  of  loss 
assistance  of  Creager,  and  that  in  making  sue 
**theite  was  no  fraud  or  concealment,  nor  at 
fraud  or  concealment  on  the  part  of  said  Creag 
then,  the  proofs  did  not  represent  the  actual 
less  can  be  said  than  that  it  was  a  mistake 
mistake  thus  made  should  be  permitted  to 
recovery. 

The  judgment  is  affirmed. 


The  State  of  Iowa,  Appellee,  v.  John  L 
Appellant. 

r 

.  Larceny:   indictment:   duplicity.    An  indictment  c 

larceny  of  thirty-two  bnshels  of  flaxseed,  in  saoks,  the 

one  L.,  and  forty-eight  bushels  of  flaxseed  in  sacks,  the 

one  P.,  is  not  objectionable  upon  the  ground  of  duplicity. 
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2.  Practioe:  evidbncs:  cross-examination.  Evidence  which  is 
material  to  the  issues  in  a  cause,  and  which  would  be  admissible  if 
offered  by  the  witnesses  of  the  party  whose  case  it  supports,  may 
properly  be  excluded  when  it  is  sought  to  introduce  it  through 
improper  cross-examination. 

3.  Practioe  in  Supreme  Court:  non-reversible  errors.  The 
refusal  of  the  district  court  to  give  to  the  jury  certain  instructions 
asked,  which  might  properly  have  been  given,  is  not  ground  for 
reversal  when  the  matter  of  such  instructions  is  contained  in  the 
instructions  given  by  the  court,  and  which  are  quite  as  favorable  to 
the  party  whose  instructions  have  been  refused. 

4.  Laroeny:  original  taking  with  consent  of  owner:  ihstruo 
TIONS  TO  JURT.  The  defendant  claimed  to  have  taken  the  flaxseed  in 
question  with  the  consent  of  the  owner,  or  person  in  possession,  for 
the  purpose  of  satisfying  a  debt  due  him  from  the  owner.  Finding 
his  team  unable  to  draw  the  load  he  left  a  portion  of  the  seed  at  the 
wayside,  proceeded  to  town  with  the  remainder,  sold  it,  and  return- 
ing for  that  left  by  the  road,  took  that  to  town  and  sold  it.  The 
amount  received  for  the  first  lot  of  seed  was  greater  than  the  amount 
of  the  debt  due  the  defendant.  In  his  argument  to  the  jury  the 
county  attorney  claimed  that,  thpugh  the  original  taking  was  rightful, 
the  defendant  would  still  be  guilty  of  larceny  for  going  back,  after  the 
sale  of  the  first  lot  of  seed,  and  taking  that  left  by  the  road  and  sell- 
ing it.  Held,  that,  under  the  circumstances,  the  court  should  have 
instructed  the  jury,  that  if  the  original  taking  of  the  flaxseed  was  by 
consent,  then  the  subsequent  sale  of  the  second  load  would  not  con- 
stitute larceny. 

5.  Witness:  impeachment:  effect.  The  successful  impeachment  of 
a  witness  by  proof  that  his  reputation  for  truth  and  veracity  in 
the  community  in  which  he  lives  is  bad,  does  not  necessarily  warrant 
the  total  rejection  of  the  testimony  of  such  witness  except  where  it  is 
corroborated  by  other  credible  evidence. 

Appeal  from  Cerro  Gordo  District  Court. 

Thursday,  May  26,  1892. 

The  defendant  was  indicted,  tried,  convicted,  and 
sentenced  for  the  crime  of  larceny.  The  charging  part 
of  the  indictment  is  as  follows:  ** Defendant,  March 
26,  1890,  did  take,  steal,  and  carry  away  thirty-two 
bushels  of  flaxseed,  with  sacks  containing  the  same,  to 
the  value  of  thirty-five  dollars,  and  the  property  of 
Lewis  Larson,  and  forty-eight  bushels  of  flaxseed  in 


Digitized  by 


Google 


May  1892]  State  v.  Larson.  661 

sacks  of  the  property  of  David  Perry,  of  the  value  of 
forty-five  doUai's,  all  of  said  property  being  there  and 
then  in  the  possession  of  said  Lewis  Larson.  The 
defendant  appeals. — Reversed. 

Blythe  <&  Markley,  for  appellant. 

John  Y.  Stone y  Attorney  General,  and  Thomas  A. 
Cheshirej  for  the  state. 

Given,  J. — I.  On  the  trial,  and  after  the  examina- 
tion of  the  first  witness  was  begun,  the  appellant  moved 

that  the  state  be  required  to  elect  ^ 
*  dictmeVt:  ^'    to  procccd  ou  the  charge  of  larceny 

thirty-two  bushels  of  flaxseed  or 
forty-eight  bushels.  The  appellant  complains 
overruling  of  this  motion,  and  contends  tl 
indictment  charges  two  distinct  larcenies.  The  charge 
is  that  at  the  same  time  and  place  the  defendant  did 
take,  steal,  and  carry  away  this  flaxseed,  the  property 
of  the  persons  named.  That  the  property  stolen  was 
owned  by  diflferent  persons  does  not  not  make  the 
felonious  taking  separate  offenses.  If,  in  point  of  time 
and  circumstances,  the  taking  was  done  as  a  single  act, 
then  it  is  but  one  offense.  State  v.  PatU,  81  Iowa,  597. 
It  is  said  in  argument  that  the  taking  could  not  be  by 
the  same  act  and  at  the  same  point  of  time  The  flax- 
seed was  in  sacks,  stored  in  a  building,  from  which  the 
sacks  were  carried  and  loaded  in  a  wagon.  The  entire 
number  of  sacks  could  not  be  carried  to  the  wagon  at 
one  time.  If  but  one  sack  was  carried  at  a  time,  then, 
according  to  the  appellant's  reasoning,  tlie  taking  of 
each  would  be  a  separate  larceny,  though  all  were  so 
taken  as  that  the  taking  was  one  transaction.  The 
appellant  cites  State  v.  Ridley ^  48  Iowa,  372,  wherein  it 
was  held  that  an  indictment  charging  breaking  and 
entering  with  intent  to  steal,  and  stealing,  did  not 
charge  a  compound  offense,  and  that  the  larceny  was 
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a  distinct  oflEense  from  the  burglary.  In  such  case  the 
larceny  would  necessarily  follow  after  the  offense  of 
breaking  and  entering  was  completed.  While  it  is  true 
that,  if  the  taking  were  felonious,  the  larceny  was  com- 
pleted with  the  taking  of  the  first  sack  if  no  more  had 
been  taken,  but,  more  being  taken  as  a  part  of  the 
same  transaction,  they  all  became  the  subject  of  the 
same  larceny. 

II.  On  the  trial  the  defendant  admitted  that  he 
took  the  flaxseed,  and  set  up  as  his  defense  that  Lewis 
Larson,  his  brother,  who  had  possession 
'  dence'^crotl-"  of  the  secd,  was  indebted  to  him  in  the 
sum  of  thirty  dollars  and  some  cents,  and 
that  he  took  the  seed,  with  the  consent  of  his  brother, 
on  account  of  that  indebtedness,  or  under  circumstan- 
ces that  justify  him  in  believing  that  hils  brother  did 
consent  to  the  taking,  and  that  he  took  it  in  ignorance 
of  the  fact  that  Perry  had  any  interest  therein.  Lewis 
Larson,  being  called  by  the  state,  testified  to  the  owner- 
ship of  the  seed,  that  it  was  taken,  and  that  he  had  sued 
out  a  warrant  for  the  defendant.  He  stated  on  cross- 
examination  that  he  owed  the  defendant,  and  that  he 
told  him  he  would  pay  him  out  of  the  flax, — "I  would 
let  him  have  the  flax  or  money.''  The  defendant  then 
asked  the  witness,  *^Now,  at  the  time  that  this  flax  was 
taken,  did  you  recollect  anything  of  that  conversation f 
to  which  he  answered  that  he-  did  not.  This  answer 
was  stricken  out  on  motion  of  the  state,  and  the  state's 
objection  sustained  to  similar  questions,  as  immaterial, 
and  not  proper  cross-examination.  It  was  certainly 
material  to  explain  why  Lewis  Larson  sued  out  the  war- 
rant for  the  arrest  of  his  brother  after  having  the  con- 
versation to  which  he  testifies,  but  it  was  for  the  defend- 
ant to  furnish  that  explanation  and  he  should  have 
done  so  by  calling  Lewis  Larson  as  his  own  witness. 
The  matters  inquired  about  were  not  strictly  proper 
cross-examination,  and  therefore  the  rulings  were  not 
erroneous. 
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III.  It  appears  that  the  defendant  had  loaded  the 
entire  number  of  bushels  of  flaxseed  into  his  wagon  at 
8.  PRAcncB  til      th®  place  where  it  was  stored,  and  started 
S?£^®ewlwe  with  the  same  to  Clear  Lake,  where  he 
errors.  ^^^  made  arrangements  the  day  before  to 

sell  it.  His  team  being  unable  to  draw  the  load  all  the 
way,  he  left  a  part  of  it  by  the  wayside,  and  hauled 
the  balance  to  town,  where  he  sold  it,  receiving 
thirty-eight  dollars  and  twenty  cents  therefor.  He 
then  returned  and  took  up  that  which  he  had  left, 
hauled  it  to  the  town  and  sold  it,  receiving  forty-five 
dollars  and  twenty  cents  therefor.  The  defendant  com- 
plains of  the  refusal  to  give  instructions  asked  which 
are  in  substance  as  foll6ws:  That  if  prior  to  takinsc 
the  flaxseed  the  defendant  had  authority  from  his 
brother  to  take  the  same,  or  if  he  had  a  well-founded 
belief  that  he  had  such  right,  he  would  not  be  guilty  of 
larceny.  The  court  gave  this  instruction :  '*If  Lewis 
Larson  had  previously  given  the  defendant  his  permis- 
sion to  take  said  flaxseed  for  the  purpose  of  satisfying 
a  debt  due  the  defendant  fi-Om  him,  or  if  the  defend- 
ant honestly  understood  and  believed  that  such  per- 
mission was  so  given  to  him  by  Lewis  Larson,  and  took 
said  flax  under  and  by  virtue  of  such  permission  or  sup- 
posed permission,  then  the  defendant  would  not  be 
guilty  of  larceny,  and  you  should  acquit  him.''  The 
instraction  given  is  quite  as  favorable  to  the  defendant 
as  that  refused. 

The  defendant  asked  an  instruction  as  follows: 

*'If  the  original  taking  of  the  flaxseed  in  question  was 

in  pursuance  of  a  prior  understanding  with 

**  JriSt^tak-     his  brother,  as  claimed  by  the  defendant, 

Mutot  ^^^^'    then  the  subsequent  sale  of  the  second 

owner:  in-  * 

structionsto    load    would  uot    coustitutc  larccuy.     In 

order  to  constitute  the  crime  of  larceny, 

the  original  taking  from  the  possession  of  the  ownei- 

must  have  been  with  felonious  intent  of  depriving  the 
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owners  of  their  property  therein,  and  without  consent 
of  the  owner  or  custodian  thereof.  ^^  The  appellant 
complains  of  the  refusal. to  give  this  instruction.  The 
substance  of  the  last  sentence  is  contained  in  those 
given,  but  the  jury  were  not  told  that  the  taking  up  of 
the  pai^t  of  the  load  left  by  the  wayside  would  nc^t  be  a 
-larceny  if  the  original  taking  were  not  felonious, — a 
fact  that  is  so  evident  that  it  would  seem  not  to  require, 
mention.  The  appellant  contends  that  the  instruction 
should  have  been  given  because  the  county  attorney 
claimed  in  augument  to  the  jury  that,  though  the 
original  taking  was  rightful,  the  defendant  was  still 
guilty  of  larceny  for  going  back  and  taking  the  balance 
of  the  flaxseed  from  where  he  had  left  it,  and  selling  it. 
The  record  shows  that  such  a  claim  was  made  by  the 
county  attorney.  It  is  clear  that,  if  the  original  taking 
was  not  felonious,  the  taking  of  the  second  load  from  the 
wayside  where  it  had  been  left  was  not  larceny.  In 
view  of  the  amount  of  the  debt  which  the  defendant's 
brother  owed  to  him  being  less  than  the  amount  received 
for  the  flaxseed,  and  less  than  the  amount  received  for 
the  first  load  sold,  and  the  fact  that  the  seed  belonged  to 
two  different  persons,  might  lead  the  jury  to  conclude, 
in  the  absence  of  any  instruction  upon  that  subject,  that 
the  claim  of  the  county  attorney  was  correct,  and  that, 
though  the  original  taking  was  not  felonious,  yet  the 
defendant  was  guilty  by  reason  of  the  taking  of  the  sec- 
ond load  from  where  he  had  left  it.  We  think  the  instruc- 
tion asked  should  have  been  given,  in  view  of  the  claim 
made  by  the  county  attorney,  and  that  it  was  preju- 
dicial to  the  defendant  to  refuse  it  under  the  circum- 
stances. 

V.  The  defendant  having  been  examined  as  a  wit- 
ness in  his  own  behalf,  the  state  introduced  evidence 
tending  to  show  that  his  general  reputa- 
*  imJiS^^h-         tion  for  truth  and  veracity,  and  his  gen- 

ment:  effect.  _  ,        ^  .  ,      ,        tL., 

eral    moral    character,    were    bad.     The 
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court  instructed  as  follows:  ^* Where  it  is  successfully 
proven  that  a  witness  who  has  testified  has  a  bad  repu- 
tation for  trath  and  veracity  iij  the  community  where 
he  has  recently  lived,  or  that  his  general  reputation  as 
to  moral  character  in  that  community  is  bad,  such  wit- 
ness is  deemed  to  be  impeached  in  law;  and  the  jury 
would  be  justified  in  entirely  disregarding  the  testimony 
of  such  witness,  except  where  such  testimony  is  cor- 
roborated by  other  credible  evidence  or  facts  and  cir- 
cumstances appearing  in  evidence  in  the  case/'  The 
defendant  complains  of  this  instruction. 

In  Green  v.  Cochran j  43  Iowa,  553,  the  defendant 
asked  the  court  to  instruct  that:  ''The  testimony  of  an 
impeached  witness  is  to  be  taken  with  great  care  by  the 
jury,  and,  unless  fully  corroborated,  the  juiy  will  be 
justified  in  giving  to  it  no  weight  whatever;  and  it  is 
only  on  such  points  as  such  witness  may  be  corrob- 
orated that  the  witness  is  entitled  to  credence  and 
weight  with  the  jury.''  The  court  says:  ''Taken 
together,  we  think  this  instruction  announces  an  incor- 
rect rule,  and  that  it  was  properly  refused."  It  is 
further  said:  "It  is  true  the  jury,  being  the  judges  of 
the  credibility  of  witnesses,  might  act  upon  such  a  rule. 
But  it  is  not,  we  think,  the  law  that  they  must,  or  even 
should,  in  all  cases  adopt  such  a  measure  of  credibility. 
It  is  to  be  observed  that  this  rule  requires  full  corrob- 
oration, and  that  the  witness  shall  be  credited  only  upon 
the  points  in  which  he  is  so  corroborated.  In  other  words , 
an  impeached  witness  must  not  be  believed,  except  upon 
those  points  in  which  his  testimony  is  unnecessary, 
which  amounts  to  saying  that  the  testimony  of  an 
impeached  witness  can  never  have  any  value.  We 
think  that  an  impeached  witness  may  testify  so  consist- 
ently, and  may  deport  himself  in  such  a  manner,  and 
may  be  so  corroborated  as  to  material  points,  that  the 
jury  might  feel  justified  in  believing  him  upon  some 
points  in  which  he  is  not  corroborated."    Following 
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the  rule  and  reaisoning  in  this  case,  we  think  the  court 
erred  in  giving  the  instruction  complained  of. 

VI.  The  complaint  against  the  seventh  paragraph 
of  the  charge  is  not  well  founded.  That  paragraph, 
taken  in  connection  with  the  others,  properly  submitted 
the  question  whether  the  defendant  had  the  consent  of 
Lewis  Larson  to  take  the  flaxseed,  or  had  reason  to 
believe  that  he  had  such  consent.  As,  for  the  errors 
pointed  out,  the  judgment  of  the  district  court  must  be 
reversed,  we  do  not  notice  the  further  question  made  as 
to  the  sufficiency  of  the  evidence  to  sustain  the  verdict. 
Reversed. 


1^  ^\    Benjamin  Bruner,  Appellant,  v.  William  Wade  et 
,^~^\  «^.,  Appellees. 


1.  Appeal:  notice:  form:  service.  A  notice  of  appeal,  properly 
entitled  with  the  names  of  the  parties  to  the  cause,  one  of  whom  is 
designated  as  plaintiff,  and  addressed  to  the  above-named  plaintiff, 
or  to  S.,  his  attorney,  is  a  sufficient  designation  of  the  person  to  whom 
it  is  addressed,  and  service  upon  the  attorney  named  in  such  connec- 
tion is  in  compliance  with  the  statute  relating  to  the  service  of  notices 
of  appeal. 

2.  :  PAYMENT  OP  clerk's  PEES  FOR  TRANSCRIPT.    Payment  of  the 

fees  of  the  clerk  of  the  district  court  for  a  transcript,  as  required  by 
statute  in  case  of  appeals,  need  not  be  made  within  the  six  months 
allowed  after  judgment  for  the  service  of  notice  of  appeal. 

Appeal  from  Tama  District  Court. — Hon.  L.  G.  Kinne, 

Judge. 

Fkiday,  May  27,  1892. 

Septembeb  13,  1890,  the  plaintiff  filed  his  petition 
showing  that  on  the  nineteenth  day  of  December,  1889, 
he  recovered  a  judgment  in  the  district  court  of  Tama 
county  against  the  defendant  Wade  and  the  defendant 
Robert  Young,  surety  on  his  appeal  bond,  which  judg- 
ment remained  due  and  unpaid.     That  on  January  2, 


Digitized  by 


Google 


May  1892]  Bruner  v.  Wade.  667 


1890,  the  defendant  Wade  filed  in  the  office  of  t^- 
of  said  court  a  pretended  notice  of  appeal  to  thi 
tiff  and  his  attorney  and  to  the  clerk,  stating 
had  appealed  from  said  judgment,  a  copy  o 
notice  and  service  was  annexed.     That  on  the  si 
day  of  January,  1890,  the  defendant.  Wade, 
said  action  a  supersedeas  bond,  with  surety,  con< 
as  provided  by  law,  **and  has  done  nothing  ot 
further  towards  the  taking  or  perfecting  an  aj 
said  cause,  or  any  part  thereof^  to  the  supreme 
That  said  Wade  did  not  within  six  months  it 
perfect  an  appeal  of. said  cause,  nor  has  an] 
been  so  taken  and  perfected.     That  said  nol 
not  served  upon  or  directed  to  this  plaintiff,  ] 
the  said  clerk  of  the  said  district  court  paid  or 
his  fees  for  a  transcript  in   said  appeal  at  ai 
within  six  months  of  the  rendition  of  said  ju( 
That  on  the  tenth  day  of  September,  1890,  the 
requested  the  defendant,  George  A.  Edwards,  ( 
said  court,  to  issue  an  execution  on  said  judgmi 
tendered  him  his  fees  therefor,  and  said  clerk 
and  still  refuses,  to  issue  execution,  assigning 
son  therefor   the  filing  of  the  notice   and   I 
aforesaid.    The  plaintiff  asks  that  the  bond 
aside,  and  that  a  mandamvs  issue  commandi 
clerk  to  issue  to  him  an  execution  upon  said  ju 
upon  the  payment  of  the  costs  thereof. 

The  notice  of  appeal  annexed,  after  entit: 
case  as  '^Benjamin  Bruner,  plaintiff,  vs.  Willian 
defendant,''  is  addressed  **To  the  above-named 
or  to  W.  H.  Stivers,  Esq.,  his  attorney,  and  to 
A.  Edwards,  Esq.,  clerk  of  the  said  court.'' 
was  acknowledged  by  W.  H.  Stivers,  attor 
plaintiff,"  and  by  the  clerk.  The  defendants 
demur  to  said  petition  upon  the  ground  that  t 
stated  do  not  entitle  the  plaintiff  to  the  relief  dei 
for  that  it  appears  that  the  defendant,  Wade,  h 
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perfected  his  appeal,  and  that  he  has  duly  served  upon 
the  attorney  of  the  plaintiff  in  that  action,  and  upon 
the  clerk  of  the  court,  his  notice  of  appeal  in  due  form. 
The  demurrer  being  sustained,  the  plaintiff  elected  to 
stand  on  his  petition,  whereupon  judgment  was  ren- 
dered dismissing  the  same,  from  which  the  plaintiff 
appeals. — Affirmed. 

W.  H.  Stivers  and  8.  M.  Endicottj  for  appellant. 

Struble  <&  Stiger  and  J.  D.  Nichols j  for  appellees. 

Given,  J. — I.  The  question  involved  in  this  appeal 
in  whether,  under  the  allegations  of  the  petition,  the 
plaintiff  is  entitled  to  the  relief  demanded. 
*  liSSfYorS?*  If  from  these  allegations  it  appears  that 
an  appeal  was  taken  from  the  judgment 
in  the  former  case,  he  is  not,  and  the  demurrer  was 
properly  sustained ;  if  otherwise,  it  should  have  been 
overruled.  The  plaintiff  contends  that  there  was  no 
appeal,  because  the  notice  was  not  served  upon  or 
directed  to  him.  The  notice  was  addressed  *^To  the 
above-named  plaintiff,  or  to  W.  H.  Stivers,  Esq.,  his 
attorney.''  Immediately  preceding  this  the  title  of 
the  case  was  given,  wherein  this  plaintiff  was  desig- 
nated by  name  as  plaintiff.  The  notice  was  duly 
served  upon  W.  H.  Stivers,  attorney  for  plaintiff,  and 
upon  the  clerk.  The  notice  and  service  were  in  sub- 
stantial compliance  with  sections  3178  and  3179  of  the 
Code,  and  were  sufficient. 

II.  The  appellant's  further  contention  is  that  there 
was  no  appeal,  for  the  reason  that  the  clerk  was  not 
*^paid  or  secured  his  fees  for  a  transcript 
^'  TTcier^^fteL  in  Said  appeal  at  any  time  within  six 
months  of  the  rendition  of  said  judg- 
ment." It  is  not  alleged,  however,  that  the  clerk  has 
not  since  been  paid  or  secured  his  fees  for  a  transcript. 
Counsel  discuss  the  question  whether  paying  or  secur- 
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ing  the  clerk^s  fees  is  indispensable  to  an  appeal.    This 

question  does  not  arise  upon  the  record,  anc*  ■ ^ 

therefore,    considered.      The    question    pres€ 
whether  the  clerk's  fees  must  be  paid  or  secure 
the  six  months  allowed  for  taking  an  appeal. 
htt/rn  V.  Goldsmithj  56  Iowa,  347,  it  is  said:*    *'It 
us  a  distinction  is  recognized  bythe  statute  be 
appeal  and  a  perfected  appeal.     The  appeal 
taken  in  the  time  by  the  service  of  the  notice 
by  the  statute ;  and  there  is  no  provision  fixinj 
when  it  must  be  perfected  by  paying  or  secu 
fees  of  the  clerk  for  a  transcript. '^     FoUoaw 
case,  we  must  hold  that  the  demurrer  was 
sustained,  as  the  petition  fails  to  show  that  th< 
fees  for  a  transcript  were  not  at  any  time 
secured.    Affirmed. 

KiNNE,  J.,  took  no  part  in  the  determin 
this  case. 


Michael  Martin,  Appellee,  v.  William  B.  ] 

Appellant. 

Assault  and  Battery :  damages:  instructions  to  jury.  1 
for  damaf^es  on  account  of  an  assault,  made  by  the  defe 
the  plaintiff,  the  court  instructed  the  jury  that,  if  they  fc 
plaintiff  as  to  the  fact  of  the  assault,  they  should  next  del 
amount  of  damages  the  plaintiff  should  be  allowed  by  re 
alleged  injuries,  ''and  that  he  should  be  allowed  such  su 
reasonably  compensate  for  the  alleged  physical  pain  whic 
to  have  suffered  by  reason  of  the  alleged  injuries/'  He 
court  having  elsewhere  in  its  charge  directed  the  jury  to  fii 
as  established  by  a  preponderance  of  the  evidence,  and  to : 
verdict  as  was  warranted  by  the  testimony,  the  above 
was  not  subject  to  the  objection  that  it  warranted  the  jur 
against  the  defendant  without  regard  to  the  evidence. 

Appeal  from  Iowa  District  Court. — Hon.  S.  H.  ] 

Judge. 

Friday,  May  27,  1892. 

Action  to  recover  damages  for  an  alleges 
and  battery.     There  was  a  trial  by  jury,  result 
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verdict  and  judgment  for  the  plaintiff  for  three  hundred 
dollars.     The  defendant  appeals. — Affirmed, 

J.  H.  Feenan  and  Hedges^  Rumple  <&  Lake,  for 
appellant. 

D.  H.  Wilson  and  H.  H.  Sheldon,  for  appellee. 

EoTHROCK,  J. — There  is  no  dispute  that  the  plain- 
tiff and  defendant  had  a  personal  ene6unter  with  each 
other,  in  which  the  defendant  was  the  victor,  and  the 
plaintiff  was  considerably  injured.  The  plaintiff  claims 
that  the  assault  was  commenced  by  the  defendant,  and 
that  it  was  so  brutal  that  two  or  three  of  the  plaintiff's 
ribs  were  broken,  and  he^as  otherwise  greatly  injured. 
The  defendant,  in  his  answer,  in  addition  to  a  general 
denial,  pleads  that  the  plaintiff  first  assaulted  him  in  a 
violent,  rude,  and  angry  manner  with  a  loaded  revolver, 
with  intent  to  do  great  bodily  injury  to  the  defendant, 
and  to  defend  himself  the  defendant  did  strike  and  beat 
the  plaintiff,  using  no  more  force  than  was  reasonably 
necessary  to  protect  and  defend  himself.  It  appears 
that  the  parties  own  and  reside  upon  adjoining  farms. 
Two- of  the  defendant's  horses  came  upon  the  plaintiff's 
premises  in  the  night  time,  and  in  the  morning  the 
plaintiff  put  them  in  a  pasture,  with  intent  to  dis- 
train them  for  damages  done  at  that  time,  and  also  to 
hold  them,  for  some  alleged  damages  which  other  tres- 
passing animals  of  the  defendant  had  previously  done. 
Ttie  defendant  went  after  his  horses  early  in  the  morn- 
ing, and  very  soon  after  the  plaintiff  had  put  them  in 
the  pasture,  and  the  parties  had  a  dispute  about  the 
amount  of  damages,  and,  against  the  protest  of  the 
plaintiff,  the  defendant  went  to  the  pasture  and  secured 
his  horses,  and  attempted  to  take  them  away.  The 
plaintiff  had  a  revolver,  and  at  first  threatened  the 
defendant,  and  held  the  revolver  in  his  hand.  After- 
wards he  put  the  revolver  in  his  pocket,  and  manifested 
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no  intention  to  nse  it,  and  went  to  a  gate, 
would  be  necessary  for  the  defendant  to  take 
off  the  plaintiff's  premises,  and  sought,  by  k€ 
gate    closed,   to  prevent  the    defendant    fr 
through  the  gate  with  his  horses.     It  was  at 
and  in  the  struggle  to  keep  it  closed,  that  th 
to  the  plaintiff  were  inflicted.   The  plaintiff  w 
the  fastenings  of  the  gate,  and  the  defendant, 
ing  to  open  it,  and  the  evidence  is  somewhat 
as  to  which  party  struck  the  first  blow.     It 
that,  if  the  plaintiff  struck  the  defendant  at 
but  once,   and  veiy  slightly  at  that.     The 
was  much  superior  to  the  plaintiff  in  physical 
The  defendant  testified  as  a  witness  on  the  tr 
knew  he  was  a  better  man  physically  than^th( 
He  claimed  that  the  plaintiff  struck  first.     H 
of  the  fight,  as  given  in  his  cross-examinatio] 
ness,  was  as  follows:     '^When  he  struck  m 
hurt  very  bad.     He  struck  me  with  his  right 
the  revolver  was  in  it.     I  saw  it.     He  struck 
head,  right  down  that  way  [on  the  left  side 
when  I  stooped  down  to   raise  the  lever, 
struck  me  I  was  going  through  there.     Whe 
he  turned  a  somersault,  was  my  idea  of  it. 
him  right  up.   I  said  I  stood  right  on  my  feel 
him  by  the  whiskers,  and  hit  him  a  good  m 
I  don't  know  how  many.     I  said  awhile  ago 
it  to  him.     I  said  he  asked  for  quarter,  and 
ously  Mrs.  Martin  came  in  and  pushed  me.'' 
dence  in  behalf  of  the  plaintiff  was  to  the 
after  the  defendant  knocked  the  plaintiff  dc 
on  his  body  with  his  knees,  and  the  claim  ii 
plaintiff's  ribs  were  broken  in  that  way.     It 
evidence  that  immediately  after  the  affray  tl 
got  on  one  of  his  own  horses  and  started  t( 
defendant  arrested.   After  proceeding  some  d 
the  way  he  was  compelled  to  stop  at  one 
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account  of  extreme  pain  in  his  left  side,  and  he  was 
taken  back  home  in  a  carriage.  A  witness  for  the 
defendant  testified  that  while  the  plaintiflE  was  on  his 
horse  on  the  way  to  Hoyt's  the  horse  fell  with  him,  and 
that  when  the  plaintifiE  got  up  from  his  fall  he  mani- 
fested by  his  actions  that  he  had  been  injured  by  the 
fall.  The  plaintiff  denies  that  his  horse  stumbled  and 
fell,  and  claims  that  no  such  thing,  nor  anything  like  it, 
occurred. 

We  do  not  understand  that  counsel  for  the  appel- 
lant claim  that  the  evidence  was  not  sufficient  to 
authoiize  a  verdict  for  the  plaintiff.  No  such  claim 
could  be  made  with  any  show  of  success  before  any 
court  or  jury.  Indeed  the  testimony  of  the  defendant 
alone  convicts  him  of  very  brutal  conduct  towards  the 
plaintiff.  Even  conceding  that  the  plaintiff  made  an 
exorbitant  claim  for  damages  done  by  trespassing 
animals,  and  that  the  plaintiff  struck  the  defendant  a 
slight  blow  at  the  gate,  the  punishment  inflicted  by  the 
defendant  on  the  plaintiff  was  far  in  excess  of  any- 
thing demanded  for  his  defense  •,  and  according  to  his 
own  statement  this  was  continued,  and  only  ceased 
when  the  plaintiff's  wife  appeared  in  the  defense  of  her 
husband.  When  the  defendant  struck  the  plaintiff 
such  a  blow  as  to  cause  him  to  turn  a  **  somersault,  ^^ 
that  was  the  time  to  stop  the  fight,  at  least  until  the 
plaintiff  should  show  some  disposition  to  renew  hostil- 
ities. We  have  given  the  facts  somewhat  fully,  for  the 
reason  that  it  is  claimed  with  great  confidence,  and 
argued  with  marked  ability  and  ingenuity,  that  the 
court  committed  grave  errors  in  certain  instructions 
to  the  jury  by  which  the  jury  were  warranted  in  find- 
ing the  defendant  guilty  without  regard  to  the  evidence. 
That  part  of  the  charge  to  the  jury  which  is  claimed  to 
be  erroneous  is  as  follows: 

^^  Twelfth.  If,  in  the  light  of  the  foregoing  instruc- 
tions, and  under  the  testimony,  you  find  for  the  plain- 
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tiff,  you  will  next  determine  the  amount  of  damages, 
if  any,  which  you  will  allow  him.  by  reason  of  the 
alleged  injuries. 

^^  Thirteenth.  Such  damages  embrace  the  reason- 
able expenses,  if  any,  incurred  for  medical  treatment 
necessary  by  reason  of  such  alleged  injuries ;  the  reason- 
able value  of  the  loss  of  time,  if  any,  by  plaintiff  from 
inability  to  labor,  occasioned  by  reason  of  such  alleged 
injuries;  and  such  sum  as  will  fairly  compensate  the 
plaintiff  for  physical  pain,  if  any,  suffered  by  him 
resulting  from  the  alleged  injuries.'' 

^^ Fifteenth.  While  there  is  no  testimony  before  you 
placing  an  estimate  in  dollars  and  cents  as  to  the 
amount  of  damages,  if  any,  sustained  by  plaintiff  by 
reason  of  his  alleged  physical  pain,  it  is  your  duty  to, 
in  the  light  of  the  evidence,  determine,  in  the  exercise 
of  a  fair  discretion,  what  sum,  if  any,  he  is  entitled  to 
for  such  pain,  and  will  reasonably  compensate  him  for 
the  alleged  physical  pain  which  he  claims  to  have 
suffered  by  reason  of  the  alleged  injuries/' 

^^ Eighteenth.  If  you  find  from  the  evidence  that 
the  defendant  struck  and  beat  the  plaintiff  in  a  rude, 
violent,  and  angry  manner,  or  otherwise  injured  him, 
as  alleged  in  said  petition,  and  that  the  alleged  wrong- 
ful acts  of  the  defendant  were  not  done  in  self-defense 
or  the  taking  of  his  property,  as  explained  above,  and 
that  such  alleged  beating,  striking  and  injuring  of  the 
plaintiff  was  done  in  an  ignominious  manner  before 
plaintiff's  wife  and  children,  and  with  intent  to  injure 
his  person,  and  for  the  purpose  of  gratifying  a  malicious 
purpose  then  you  may  allow  the  plaintiff,  in  addition 
to  compensatory  damages,  exemplary  damages  in  such 
an  amount  as  in  your  discretion  you  deem  necessary 
and  proper  to  restrain  the  defendant  and  others  from 
the  commission  of  like  acts  in  the  future ;  but  in  no 
event  will  your  verdict  exceed  fifteen  hundred  dollars.'' 

Vol.  85—43 
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It  is  claimed  in  argument  that  by  the  twelfth, 
thirteenth  and  fifteenth  paragraphs  of  the  charge  the 
jury  is  directed  to  allow  damages  for  the  **alleged 
injuries,''  and  for  such  alleged  physical  pain  as  the 
j)laintiflE  *  ^claims  to  have  suflEered  by  reason  of  the 
alleged  injuries.''  If  these  instructions  were  all  that 
the  court,  gave  to  the  jury  there  would,  no  doubt, 
be  much  ground  for  the  position  claimed  by  the  appel- 
lant's counsel  that  the  alleged  injuries  were  such  as 
were  set  out  in  the  petition,  and  that  the  damages  for 
pain  and  suffering  were  such  as  the  plaintiff  claimed, 
and  that  the  jury  were  to  look  no  further  than  the 
alleged  claims  of  the  plaintiff  upon  which  to  base  a 
verdict.  And  it  is  true,  as  claimed  by  counsel,  that 
there  was  a  conflict  in  the  evidence  as  to  whether  the 
plaintiff's  ribs  were  broken  by  the  defendant.  But* 
these  instructions  do  not  direct  the  jury  that  they  are 
to  disregard  the  evidence  in  the  case.  On  the  contrary, 
in  paragraph  twelve,  the  jury  are  directed  what  they 
should  do  *4n  the  light  of  the  foregoing  instructions, 
and  under  the  testimony,"  if  they  should  find  for  the 
plaintiff.  What  follows  are  merely  rules  to  be  observed 
in  determining  the  amount  of  the  verdict.  It  has 
many  times  been  held  by  this  court  that  all  of  the 
instructions  must  be  considered  together  as  a  whole. 
The  court,  in  the  paragraphs  of  the  charge  preceding 
those  complained  of,  very  fully,  and  we  think,  correctly, 
instructed  the  jury  as  to  the  law  of  self-defense  and  all 
other  questions  involved  in  the  case,  and  all  through 
direct  reference  is  made  to  what  the  jury  should  do  in 
case  they  found  certain  facts  to  be  established  by  a 
preponderance  of  the  evidence.  Nearly  every  para- 
graph is  based  upon  what  the  jury  may  find  from  the 
evidence ;  and  in  paragraph  nineteen  of  the  charge  the 
jury  were  instructed,  by  way  of  caution,  as  follows: 
**You  will  take  this  case,  and  carefully  consider  all 
the  evidence  before  you,  and  all  the  facts  and  circum- 
stances thereof,  and  be  governed  by  the  law  aa  given 


Digitized  by 


Google 


May  1892]  Gamble  v.  Marion  Co. 


you,  and  by  none  other,  and  render  such  a  verdict  as 
is  warranted  by  the  testimony,  and  in  accord  with 
these  instructions.'^  In  view  of  the  fact  that  the  jury 
were  thus  directed  again  and  again  to  base  their  find- 
ings upon  the  evidence,  and  that  there  is  no  necessary 
repugnance  in  the  instructions,  it  is  apparent  to  us  that 
the  jury  could  not  have  understood  that  they  were  to 
find  the  facts  to  be  such  as  were  alleged  by  the  plaintiff 
without  regard  to  the  evidence  in  the  case.  The  use  of 
the  words  '^alleged  injuries''  would  surely  be  under- 
stood to  be  such  of  the  alleged  injuries  as  they  found 
were  established  by  the  evidence.  There  are  one  or 
two  other  errors  assigned,  but  which  do  not  appear 
to  be  relied  upon  with  any  confidence,  and  which 
seem  to  us  to  be  of  so  little  consequence  as  to  demand 
no  consideration. 

Our  conclusion  is  that  the  judgment  of  the  district 
-court  should  be  affirmed. 


E.  H.  Gamble,  Appellee,  v.  Marion  County, 
Appellant. 


85    6751 

98    082 


CJounty  Offloers:  assistants:  compensation:  liabiuty  op  county. 
Prior  to  the  enactment  of  chapter  36  of  Laws  of  the  Twenty-second 
General  Assembly,  a  county  having  less  than  thirty  thousand  popula- 
tion was  liable  for  the  compensation  paid  by  the  clerk  of  the  district 
court  to  persons  employed  by  him,  without  the  consent  of  the  board 
of  supervisors,  for  necessary  assistance  in  his  office. 

Appeal  from    Warren  District    Court. — Hon.    A.    W. 
Wilkinson,  Judge. 

Friday,  May  27, 1892. 

Action  to  recover  for  money  paid  out  by  the  plain- 
tiff while  clerk  of  the  courts  of  the  defendant  county 
during  the  years  1885,  1886  and  1887,  to  clerks  for 
labor  and  services  rendered,  in  assisting  in  the  dis- 
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charge  of  the  business  of  the  clerk's  oflSce.  The  case 
was  tried  to  the  court  and  judgment  entered  for  plain- 
tiff.    The  defendant  appeals. — Affirmed. 

G,  W.  Crazier,  for  appellant. 

Jos.  D.  Gamble,  for  appellee. 

Given,  J. — The  facts  as  found  by  the  court,  and 
fully  sustained  by  the  evidence,  are  these:  During  the 
years  named,  Marion  county  had  less  than  thirty  thou- 
sand population.  The  plaintiff  was  the  duly  elected 
and  qualified  clerk  of  the  courts  of  that  county.  That 
during  said  years  he  was  allowed  and  received  a  salary 
of  one  thousand,  five  hundred  dollars  per  year;  was 
allowed  a  permanent  deputy  at  a  salary  of  forty  dollars 
per  month ;  and  for  the  year  1887  he  was  allowed  one 
hundred  and  fifty  dollars  out  of  probate  fees.  That, 
by  reason  of  work  being  left  undone  by  the  former 
clerk,  and  the  current  business  of  the  office,  the  plain- 
tiff and  his  deputy  were  unable  to  perform  all  the  labors 
and  duties  of  the  office.  That  the  plaintiff,  without 
applying  to  the  board  of  supervisors  for  further  assist- 
ance, employed  persons  from  time  to  time  to  assist  in 
such  work  of  the  office  as  they  might  lawfully  do,  pay- 
ing them  therefor  the  several  amounts  claimed,  and 
taking  assignments  of  the  claims.  In  this  way  he  paid 
for  necessary  assistance  in  1885,  one  hundred  and  fifty 
dollars;  in  1886,  seventy-five  dollars;  and  in  1887,  one 
hundred  and  fourteen  dollars  and  seventy-five  cents.  ^ 
The  district  court  found  for  the  defendant  on  the  claim 
for  1887,  holding  that  the  allowance  from  probate  fees 
for  that  year  was  sufficient  to  compensate  for  the  extra 
services  paid  for,  and  entered  judgment  for  the  plaintiff 
for  the  amounts  paid  out  in  1885  and  1886.  The 
defendant  alone  having  appealed,  our  inquiry  is  with 
respect  to  the  payments  made  in  1885  and  1886. 
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The  sole  contention  is,  whether,  under  the  laws 
then  in  force,  and  the  facts  proven,  the  county  is  liable. 
The  laws  then  in  force,  and  upon  which  this  question 
must  be  determined,  are  section  771  of  the  Code,  and 
chapter  184  of  Laws  of  the  Eighteenth  General 
Assembly.  It  will  be  observed  that  the  amendments 
made  in  chapter  36  of  Laws  of  the  Twenty-second 
General  Assembly,  had  not  then  been  enacted.  Harris 
V.  Chickasaw  Co.,  77  Iowa,  345,  was  an  action  by  a 
county  treasurer  to  recover  money  paid  by  him  to  a 
clerk  for  services  rendered  in  assisting  in  the  discharge 
of  the  duties  of  that  office.  The  only  distinction  in  the 
facts  of  that  case  and  this,  |is  that,  in  that  the  treasurer 
had  requested  the  supervisors  to  provide  for  him  a 
clerk  or  deputy,  which  was  refused;  while  in  this  no 
request  for  further  assistance  had  been  made.  It  will 
be  noticed  that  the  claim  in  that  case,  as  in  this,  was 
to  recover  for  compensation  necessarily  paid  to  a  clerk, 
not  to  a  deputy.  It  is  there  held  that  said  section  771 
and  chapter  184  '^are  not  in  conflict,  and  may  be 
so  construed  that  both  will  stand.  ^'  It  is  said  with 
respect  to  section  771:  ^*This  section  provides  that, 
when  the  exigencies  of  the  business  of  the  office  require 
the  employment  of  a  deputy,  the  supervisors  are 
required  to  make  a  reasonable  allowance  for  the  services 
of  such  deputy.''  ^*It  has  been  held  that  payment  for 
services  of  a  deputy  so  employed  is  not  discretionary 
with  the  supervisors,  but  upon  their  refusal  to  allow  a 
claim  therefor  it  may  be  recovered  in  an  action  against 
the  county."  The  judgment  in  favor  of , the  plaintiff  in 
that  case  was  affirmed,  and,  following  the  views  therein 
expressed,  we  conclude  that  under  the  facts  and  the  law 
the  appellant  is  liable,  as  found  by  the  district  court, 
and  its  judgment  is,  therefore,  affirmed. 
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Ona  Sala,  Appellant,  v.  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  Appellee. 

1.  Negligence:     personal    injury:     contributory    nbgligbncb: 

ABSENCE     OF    FLAGMAN    AT     RAILWAY     CROSSING:     EVIDENCE.      While 

attempting  to  pass  over  the  defendant's  railroad  crossing  in  the  town 
of  M.  the  plaintiff  was  struck  by  an  engine  attached  to  a  freight  train 
and  injured.  The  plaintiff  claimed  to  have  looked  up  and  down  the 
track  before  crossing,  but  the  evidence  showed  that  when  within 
thirty-five  feet  of  the  crossing  the  view  of  the  track,  in  the  direction 
from  which  came  the  train  in  question,  was  open  for  a  distance  of 
about  twelve  hundred  feet,  and  that  when  the  plaintiff  was  at  that 
point  the  engine  which  struck  the  plaintiff  could  not  have  been  more 
than  three  hundred  feet  away.  The  train  approached  the  crossing  at 
a  speed  of  from  twenty  to  twenty-five  miles  an  hour,  and  no  bell  was 
rung.  The  defendant  had  for  several  years  kept  a  flagman  at  the 
crossing  in  question  to  give  warning  of  danger  from  approaching  . 
trains,  but  he  did  not  go  on  duty  until  six  o'clock  in  the  morning, 
and  the  accident  in  question  occurred  before  that  hour.  The  plaintiff 
claimed  that  she  had  never  before  been  at  the  crossing  when  a  train 
was  passing  without  seeing  the  flagman,  and  that  not  seeing  him  at 
this  time  she  passed  on.  It  appeared,  however,  from  the  plaintiffs 
testimony,  that  she  did  not  rely  upon  the  absence  of  the  flagman  as  an 
assurance  of  safety,  but  upon  her  own  sight.  Held,  in  an  action 
against  the  railroad  company  for  damages,  that  the  plaintiff  was 
guilty  of  contributory  negligence,  and  that  the  court  properly 
instructed  the  jury  to  return  a  verdict  for  the  defendant. 


:  :   :   omission  op  railroad  to  sound  whistle. 

and  ring  bell  at  crossing:  construction  of  statute.  under 
chapter  104  of  Acts  of  the  Twentieth  General  Assembly,  requiring  a 
steam  whistle  to  be  twice  sharply  sounded  by  a  locomotive  engine  at 
least  sixty  rods  before  a  highway  crossing  is  reached,  and  that  after 
the  sounding  of  the  whistle  the  bell  shall  be  rung  continuously  until 
the  crossing  is  passed,  and  providing  that  the  railroad  company  shall 
be  liable  for  all  damages  which  shall  be  sustained  by  any  person  by 
reason  of  such  neglect,  the  omission  of  such  duty  will  not  render  a 
railroad  company  liable  in  damages  for  personal  injuries  sustained  at 
a  railroad  crossing,  without  regard  to  the  negligence  of  the  person 
injured. 
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Appeal  from  Muscatine  District  Court. — Hon.   C.  M. 
Watebman,  Judge. 

Fbiday,  May  27, 1892. 

Action  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiflE.  After  she  had  submitted 
her  evidence,  the  jury,  by  order  of  the  court,  returned 
a  verdict  in  favor  of  the  defendant,  and  judgment  was 
rendered  thereon  for  costs.  The  plaintiff  appeals. 
Affirmed. 

Jayne  d  Hoffmauy  for  appellant. 

J.  Carskaddan  and  Thos.  F.  Wrighty  for  appellee.' 

Robinson,  C.  J. — On  the  fifteenth  day  of  August, 
1889,  the  defendant  was  operating  a  railway  in  the  city 
of  Muscatine..  Its  track,  extending  from  the  northeast 
in  a  southwesterly  direction,  crossed  Second  street, 
which  extends  from  north  to  south,  on  a  grade  about 
four  feet  higher  than  the  general  level  of  the  street  in 
that  vicinity.  Twenty-four  feet  north  of  the  main 
track  the  street  was  also  crossed  by  a  side  track  on  a 
level  four  feet  lower  than  that  of  the  main  track.  On 
the  west  side  of  the  street  was  a  sidewalk ;  near  that 
was  a  street  railway  track,  and  east  of  that  was  the 
portion  of  the  street  used  by  wagons.  South  of  the 
main  track  of  the  defendant  were  a  number  of  lumber 
piles,  of  which  the  nearest  was  fifty  feet  from  the  track, 
a  telephone  pole,  and  some  trees.  North  of  the  side 
track  were  lumber  piles,  warehouses,  and  factories, 
and  near  the  crossing  was  a  flagman's  station  and 
building.  The  view  of  the  railway  east  of  the  crossing 
was  somewhat  obstructed  by  the  objects  named,  but  at 
a  point  on  the  sidewalk  one  hundred  and  five  feet 
south  of  the  main  track  a  person  could  see  it  for  a  dis- 
tance of  six  hundred  and  fifty  feet,  and  from  a  point 
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fifty  feet  south  it  could  be  seen  for  a  distance  of  one 

thousand  and  two  hundred   feet.    At  half  past  five 

o'clock  in  the  morning  of  the  day  specified,  the  plaintiflE 

left  her  home  near  the  street  railway  to  participate  in 

a  firemen's  excursion  to  Moline.     Before  she^  reached 

the  street  railway  a  car  passed,  but  she  waited  for  a 

Miss  Simmons,  who  was  a  short  distance  away,  to  ^oin 

her,  and  made  no  effort  at  that  time  to  stop  the  car. 

When  she  was  joined  by  Miss  Simmons  a  signal  to  stop 

the  car,  which  was  then  distant  about  one  block,  was 

given.     In  response  to  the  signal  the  car  was  stopped 

south  of  the  main  track,  and  the  driver  called  to  the 

plaintiff  and  her  companion  to  hurry,  but,  seeing  a 

freight  train  approaching  from  the  east,  he  drove  to 

the  north  side  of  the  track,  and  there  stopped.     The 

plaintiff  and  Miss  Simmons  walked  rapidly,  and,  as 

they  attempted  to  cross  the  track  of  the  defendant, 

were  struck  by  the  engine.    Miss  Simmons  was  killed, 

and  the  plaintiff  received  serious   injuries,  some  of 

which  are  permanent.     She  asks  to  recover  damages 

for  those  injuries. 

I.  The  train  in  question  approached  the  crossing  at  a 

speed  of  from  twenty  to  twenty-five  miles  an  hour, 

without  the  ringing  of  a  bell.    Ordinances 

^'  pewonfun-*     of  the  city  of  Muscatine  forbade  the  run- 
jury:  contrlb-        .  /...  ..i.       ^,  ..       >•.      ., 

utory  ne^ii-      niug  of  traius  withiu  the  City  limits  at  a 

^ence:  ab-  ^  '' 

m£?tt?a?i^aV  l^^S^er  rate  of  speed  than  six  miles  an 
dence*!***  ®^*"  tour,  and  required  that  when  a  locomo- 
tive passed  through  the  city  its  bell  should 
be  constantly  sounded.  The  defendant  was  also 
required  to  have  a  fiagman  at  the  crossing  in  question. 
The  evidence  submitted  would  have  authorized  the  jury 
to  find  that  the  defendant  was  negligent  in  operating 
its  train  at  too  high  a  rate  of  speed,  and  in  permitting 
it  to  approach  the  crossing  without  giving  proper 
warning.  But  it  is  insisted  by  the  defendant  that  the 
negligence  of  the  plaintiff  contributed  to  the  accident, 
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and  the  district  court,  in  charging  the  jury  to  return  a 
verdict  for  the  defendant,  acted  upon  that  theory.  It 
is  clear  that  had  the  plaintiflE  used  reasonable  diligence 
to  ascertain  if  a  train  was  approaching,  or  had  exer- 
cised but  slight  care  to  ascertain  the  fact,  the  danger 
would  have  been  avoided.  It  is  true  she  testifies  that, 
^*just  as  we  got  past  the  lumber  piles,  I  looked  both  up 
and  down  the  track,  and  the  last  I  knew  I  was  down; 
I  didn't  know  what  struck  me  at  the  time;''  and  also, 
that  she  looked  more  than  once;  but  the  evidence 
shows  conclusively  that  she  could  not  have  looked  to 
the  eastward  with  any  degree  of  attention.  Conceding 
the  claim  made  in  her  behalf  that  the  side  track  was 
usually  full  of  cars,  and  may  have  been  at  the  time  in 
question^  we  think  the  plaintiff  could  not  have  mis- 
taken a  locomotive  and  freight  cars  attached,  moving 
at  the  rate  of  twenty  or  more  miles  an  hour,  for 
stationary  cars  standing  on  a  track  four  feet  lower,  and 
partially  hidden  from  view  by  the  embankment  on 
which  the  main  track  was  built.  When  the  plaintiff 
was  thirty-five  feet  from  the  crossing  she  could  have 
seen  the  track  in  a  northeasterly  direction  for  a  distance 
of  one  thousand,  two  hundred  feet,  and  the  locomotive 
which  struck  her  could  not  have  been  more  than  three 
hundred  feet  away,  and  probably  was  not  half  so  far  as 
that,  and  on  a  level  three  or  more  feet  higher  than  that 
on  which  the  plaintiff  was  walking.  Had  she  looked 
in  the  direction  of  the  train  she  must  have  seen  it,  and 
would  have  known  at  once  the  danger  she  would  incur 
in  attempting  to  cross  the  track.  It  was  so  apparent 
to  others  in  the  street  car  and  on  the  side  track  that  it 
did  not  occur  to  them  that  it  could  be  unknown  to  her, 
and  no  warning  was  given.  It  is  indeed  most  strange 
that  she  and  her  companion  could  have  walked  a  dis- 
tance of  more  than  one  hundred  feet,  with  nothing 
whatever  to  obstruct  their  view  of  the  train,  without 
either  hearing  or  seeing  it.    In  consequence  of  the 
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position  of  the  car  which  they  were  seeking  to  overtake, 
and  the  direction  in  which  the  train  of  the  defendant 
approached  the  crossing,  their  faces,  and  especially  that 
of  the  plaintiff,  would  naturally  have  been  turned  some- 
what towards  the  train,  and  when  they  were  near  the 
crossing  they  could  not  have  looked  towards  the  street 
car  without  seeing  the  train.     Miss  Simmons  was  on 
the  side  towards  the  train,  but  not  so  as  to  obstruct  the 
:'s  view  of  it,  they  were  talking  with  each  other, 
g,  and  hurrying  to  overtake  the  car,  and  their 
n  was  thus  probably  diverted  from  all  thought 
fer.     The  plaintiff  was  about  twenty-one  years 
years  of  age  at  the  time.     Her  hearing  and  eyesight 
were  good.     She  was  apparently  intelligent,  and,  from 
frequent  use,  was  thoroughly  acquainted  with  the  cross- 
ing. 

For  several  years  immediately  preceding  the  acci- 
dent, the  defendant  had  kept  a  flagman  at  the  crossing 
to  warn  passengers  of  danger,  and  the  plaintiff  had 
never  been  there  before  when  a  train  was  passing  with- 
out seeing  him.  There  was  no  flagman  at  the  time  of 
the  accident,  and  the  plaintiff  states  that  she  ''noticed 
no  flagman,  and  went  on  ;'^  but  it  is  clear  that  she  did 
not  rely  upon  his  absence  as  an  assurance  of  safety,  for 
she  not  only  does  not  claim  that  she  thought  no  train 
was  approaching  because  he  was  not  there,  but,  on  the 
contraiy,  she  says  she  looked  both  ways  for  a  train, 
and  more  than  once;  also  that  ''it  is  not  a  fact  that  I 
did  not  look,  nor  listen,  nor  think  of  the  train.  That 
is  something  I  never  do  without  looking  for  the  train.'' 
She  would  not  have  been  justified,  however,  in  relying 
wholly  upon  the  absence  of  the  watchman  as  an  assur- 
ance of  safety.  Usually  the  street  cars  were  not  run  so 
early  in  the  morning,  and  the  watchman  did  not  go  on 
duty  until  six  o'clock. 

A  railway  crossing  is  apt  to  be  a  place  of  danger, 
and  the  persons  using  it  should  not  omit  the  precaution 
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of  looking  for  an  approaching  train  before  going  onto 
the  track,  when  they  may  do  so  without  inconvenience, 
even  though  a  watchman  should  be  present  to  give 
notice  if  a  train  is  approaching.  The  absence  of  the 
watchman  should  not  be  regarded  as  an  invitation  to 
cross  without  looking  for  danger.  Such  a  case  is  dis- 
tinguishable from  one  where  the  watchman  is  present, 
and  by  a  signal  to  cross,  or  by  a  failure  to  give  any 
signal  when  he  sees  a  crossing  attempted,  gives  assur- 
ance, either  express  or  implied,  that  it  can  be  made  with- 
out danger.  But  in  Cadwallader  v.  Louisville j  N.  A.  <& 
C.  Wy  Co.,  27  N.  E.  Rep.  161,  the  supreme  court  of 
Indiana  held  that  a  person  who  attempted  to  cross  a 
railway  track  without  looking  for  a  train,  for  the  reason 
that  the  watchman  gave  no  signal,  receiving  injuries  in 
the  attempt,  was  guilty  of  such  contributory  negligence 
as  to  prevent  a  recovery.  We  conclude  that  the  undis- 
puted facts  of  the  case  show  that  the  plaintiff  contribu- 
ted to  the  accident  by  her  own  negligence.  Some  of 
the  rulings  of  the  district  court  in  admitting  and 
excluding  evidence  are  objected  to,  but,  had  they  been 
as  the  plaintiff  insists  they  should  have  been,  the  result 
could  not  have  been  other  than  it  is. 

II.  Section  1,  chapter  104  of  Acts  of  the  Twen- 
tieth General  Assembly,  provides  **that  a  bell  and  a 

^  steam  whistle  shall  be  placed  on  each  loco- 

^rolSTto'      niotive  engine  operated  on  any  railway  in 
Mdrinl^blu®   this  state,  and  said  whistle  shall  be  twice 
?oSteu^ii     sharply  sounded  at  least  sixty  rods  before 
of  statute.        ^  highway  crossing  is  reached,  and  after 
the  sounding  of  the  whistle  the  bell  shall  be  rung  con- 
tinuously until  the  crossing  is  passed,     *     *     *    and 
the  company  shall  also  be  liable  for  all  damages  which 
shall  be  sustained  by  any  pereon  by  reason  of  such 
neglect.^'     It  is  contended  by  the  plaintiff  that  the 
defendant  is  liable,  under  the  provisions  of  this  section, 
notwithstanding  her  contributory  negligence,  and  West 
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V.  Chicago  d  N.  TV.  Railway  Co.y  77  Iowa,  654,  and 
other  cases  in  which  section  1289  of  the  Code  is  con- 
trued,  are  relied  upon  as  supporting  that  claim.  A 
comparison  of  the  language  of  the  two  statutes  will 
show  a  marked  difference  in  their  legal  effect  as  to  the 
liability  of  the  corporation.  The  one  last  cited  makes 
it  liable  for  live  stock  injured  or  killed,  under  certain 
conditions,  by  reason  of  the  want  of  a  fence,  unless  the 
damage  was  occasioned  by  the  willful  act  of  the  owner 
or  his  agent,  and  also  makes  it  liable  for  all  damages 
by  fire  that  is  set  out  or  caused  by  the  operating  of  its 
railway.  The  language  used  necessarily  makes  the 
corporation  liable  without  regard  to  contributory  negli- 
gence on  the  part  of  the  owner  of  the  property  injured 
or  destroyed,  but  the  statute  in  regard  to  the  blowing 
of  the  whistle  and  the  ringing  of  the  bell  at  crossings 
is  governed  by  a  different  rule.  That  statute  imposes 
a  duty  upon  the  corporation,  the  omission  of  which  is 
negligence,  but,  before  the  person  injured  by  it  can 
recover,  he  must  show  that  his  negligence  did  not  con- 
tribute to  the  injuries.  That  was  the  construction 
placed  upon  a  statute  which  required  railway  companies 
to  erect  signs  at  crossings,  and  made  them  liable  for 
damages  for  injuries  sustained  by  reason  of  their  fail- 
ure to  erect  them.  Dodge  v.  Burlington j  C.  R.  &  M. 
R'y  Co. J  34  Iowa,  279;  Payne  v.  Chicago,  R.  I.  <&  P. 
RUj  Co.  J  44  Iowa,  236.  See,  also.  Reed  v.  Chicago, 
St.  P.,  M.  (&  0.  Wy  Co.,  74  Iowa,  190. 

III.  It  is  said,  if  the  engineer  saw  the  plaintiff  in 
time  to  have  avoided  the  accident,  it  was  his  duty  to  do 
so,  notwithstanding  her  negligence,  and  that  the  jury 
should  have  been  permitted  to  pass  upon  the  question. 
As  there  was  no  evidence  that  the  engineer  saw  the 
plaintiff,  it  was  not  error  to  take  the  question  from  the 
jury.    The  judgment  of  the  district  court  is  affikmed. 
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<5iESECKE  Boot  &  Shoe    Manufacturing  Company, 
Appellant,  v.  W.  H.  Seevers,  Administrator, 
Appellee.  ^ 

1.  Witnesses:  competency:  transactions  with  decedents:  parties 

TO  action.  One  who  is  named  in  a  petition  as  a  party  defendant, 
but  who  has  not  been  served  with  notice  of  the  action,  nor  appeared 
thereto,  is  not  a  party  to  such  action,  within  the  meaning  of  section 
3639  of  the  Code,  making  parties  to  an  action  incompetent  as  wit' 
nesses  in  relation  to  any  personal  transaction  or  communication 
between  such  party  and  a  person  deceased  at  the  commencement  of 
his  examination  as  a  witness. 

2.  :  :  :  party  interested  IN  result  op  action.    A 

member  of  a  partnership  is  not  a  competent  witness  in  an  action  to 
recover  for  goods  sold  and  delivered  said  partnership  from  the  estate 
of  one  who  is  alleged  to  have  been  a  member  of  said  firm;  such 
witness  having  an  interest  in  the  event  of  such  suit  within  the  mean- 
ing of  section  3639  of  the  Code. 

Appeal  from  Mahaska  District  Court. — Hon.  David 
Eyan,  Judge. 

Friday,  May  27,  1892. 

Action  to  recover  for  goods  sold  and  delivered  to 
the  firm  of  Slocum,  Jarvis  &  Co.,  of  which  it  is  alleged 
A.  J.  Jarvis,  was  a  partner.  A.  J.  Jarvis  answered, 
denying  that  he  ever  was  a  member  of  the  copartnership 
of  Slocum,  Jarvis  &  Co.  Pending  the  action,  Mr.  Jarvis 
died,  and  W.  H.  Seevers,  administrator,  was  made 
defendant.  The  petition  was  against  Slocum,  Jarvis 
&  Co.,  and  Eugene  Slocum,  Julius  Jarvis,  and  A.  J. 
Jarvis  as  members  of  the  partnership.  A.  J.  Jarvis 
alone  was  served  with  notice,  and  neither  Julius  Jarvis 
nor  Eugene  Slocum  ever  appeared  to  the  action.  In 
vacation,  September  19,  1890,  plaintiff  filed  a  written 
dismissal  of  the  action  as  to  all  the  defendants,  except 
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A.  J.  Jarvis  and  W.  H.  Seevera,  administrator,  which 
was  duly  indexed.  September  24,  there  was  filed  the 
deposition  of  Eugene  Slocum,  taken  September  18, 
1890,  by  the  appellant,  the  appellee's  counsel  appear- 
ing, ai^d  objecting  to  the  examination.  September  30, 
1890,  the  appellee's  filed  his  motion  to  suppress  this 
deposition,  upon  the  grounds  that  the  witness  is  a 
party  to  the  action,  and  is  directly  interested  in  the 
result  thereof ,  and  therefore  incompetent  to  testify  as  a 
witness,  or  to  personal  transactions  between  him  and 
the  deceased.  This\  motion  was  taken  under  advise- 
ment, and  before  a  ruling  was  made  thereon  the  case 
was  called  for  trial,  and  a  jury  impaneled.  The  plain- 
tiff offered  said  deposition  in  evidence,  whereupon  the 
the  court  sustained  the  motion  and  suppressed  the 
deposition,  and  the  plaintiff  failing  to  offer  any  other 
or  further  evidence  the  court  directed  the  jury  to  find 
for  the  defendant,  and  entered  judgment  thereon; 
the  plaintiff  appeals. — Affirmed. 

J.  F.  &  W.  R.  Lacey,  for  appellant. 

Seevers  d  Seevers j  for  appellee. 

Given,  J. — I.  The  question  discussed  is,  whether 
the  court  erred  in  suppressing  the  deposition  of  Eugene 
,  ^  Slocum.      Section  3639  of  the  Code,  so 

1.  Wztnbssbb:  ,.      ,  ,       .  rt  ,,  /-KT 

trMslJS^M*  ^^^  ^  applicable,  is  as  follows:  *^No  party 
^i&eJto*^®'^**  to  any  action  or  proceeding,  nor  any  per- 
action.  g^jj  interested  in  the  event  thereof    *  *  ♦ 

shall  be  examined  as  a  witness  in  regard  to  any  per- 
sonal transaction  or  communication  between  such 
witness  and  a  person,  at  the  commencement  of  such 
examination,  deceased,  *  *  *  against  the  executor, 
administrator,*  *  *  of  such  deceased  person. '*  Mr. 
Slocum  was  examined  as  to  the  agreement  of  partner- 
ship between  himself,  the  deceased,  and  Julius  Jarvis, 
— clearly  a  personal  transaction  between  the  witness 
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and  A.  J.  Jarvis,  who  at  the  time  of  the  examination 
was  deceased;  the  appellee  contends  that,  by  reason  of 
Mr.  Slocum  being  named  as  a  defendant  in  the  petition, 
he  was  a  party  to  the  action,  and  that  the  dismissal 
being  in  vacation,  and  not  upon  an  order  of  the  court, 
he  continued  to  be  a  party.  Mr.  Slocum  was  never 
served  with  notice  of  the  action,  and  never  made  an 
appearance  in  it;  he  never,  therefore,  became  a  party 
to  it.  If  he  was  a  party,  he  would  be  bound  by  the 
action  taken  in  the  case.  Yet  it  is  not  claimed  that  with- 
out notice  or  appearance  the  court  had  any  jurisdiction 
as  to  him  merely  because  he  was  named  as  a  defendant 
in  the  petition. 

II.  We  next  inquire  whether  the  witness,  Slocum, 
had  any  interest  in  the  event  of  this  suit.     That  he  was 

,. 5 . .  one  of  the  partners,  and,  as  such,  is  per- 

eSSS^iuit  sonally  liable  for  partnership  debts,  and 
oi  action.  liable  to  Contribute  to  the  copartners  who 
may  pay  partnership  debts,  is  not  questioned.  It  is 
clear,  therefore,  that  he  is  interested' in  the  result  of 
this  action;  for,  if  the  result  shall  be  to  hold  the 
estate  liable,  it  will  add  one  more  to  the  number  that 
must  bear  the  burden  of  this  debt.  It  is  certainly  to 
the  interest  of  Mr.  Slocum  to  establish  the  fact  that 
A.  J.  Jarvis  was  a  member  of  the  partnership. 

The  appellant's  contention  is  that  the  question 
whether  jjhe  witness  is  interested  or  not  must  be  deter- 
mined by  the  rule  of  the  common  law,  and  he  cites 
Goddard  v.  Leffingwell,  40  Iowa,  250,  where,  in  speak- 
ing of  said  section  3639,  it  is  said:  *^But  this  evidently 
means  such  an  interest  in  the  event  as  would  at  the 
common  law  disqualify  a  witness.'^  In  that  case  it 
was  held  that  the  ^'witness,  Carter,  is  equally  interested 
on  both  sides, ^^  or,  in  other  words,  that  he  was  not 
interested  in  the  event  of  the  suit,  as  he  was  liable  for 
the  three  hundred  dollars  in  controversy  in  either  event. 
The  question  whether  the  common-law  rule  applies 
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under  section  3639  was  not  involved  in  that  case,  and 
this  announcement  of  the  court  is  not  controlling.  In 
Wormley  v.  Hamburg^  40  Iowa,  25,  the  rule  is  stated 
as  follows:  **The  interest  which  disqualifies  a  witness 
must  be  a  present,  certain  and  vested  interest,  and  not 
an  interest  uncertain,  remote  or  contingent.  The  true 
test  of  the  interest  of  a  witness  is  that  he  will  either 
gain  or  lose  by  the  direct  legal  operation  and  effect  of 
the  judgment,  or  that  the  record  will  be  legal  evidence 
for  or  against  him  in  some  other  action.  If  the  interest 
is  pf  a  doubtful  nature,  the  objection  goes  to  the  credit 
of  the  witness,  and  not  to  his  competency.  *'  Tested 
by  this  rule,  we  think  it  must  be  held  that  Mr.  Slocum 
is  interested  in  the  event  of  this  suit.  His  interest  is  a 
present,  certain  and  vested  interest,  and  not  remote  or 
contingent.  While  it  is  true  that,  not  being  a  party 
to  the  action,  he  is  not  bound  by  the  result,  it  is  equally 
true  that  the  estate  will  be,  and,  if  the  result  is  to  hold 
the  estate  liable,  the  witness  will  reap  all  the  benefit 
that  he  would  if  he  were  a  party  to  the  action.  A 
judgment  in  favor  of  the  plaintiflE  against  the  estate 
will  be  legal  evidence  for  Mr.  Slocum,  if  the  estate 
should  seek  to  charge  him  with  the  entire  indebtedness 
to  the  plaintiflE,  and  will  be  legal  evidence  in  his  favor, 
as  going  to  show  the  liability  of  the  estate  to  contribute 
to  the  payment  of  the  debt  sued  for. 

The  appellant  cites  and  relies  upon  Greenleaf  on 
Evidence,  section  486,  which  is  as  follows:  *'In  an 
action  against  the  administrators  of  a  deceased  partner, 
the  surviving  partner  is  a  competent  witness  to  prove 
the  partnership ;  for  he  has  no  interest  in  the  matter, 
such  an  action  not  being  maintainable  at  law.^'  The 
defendant  cites  Grant  v.  Shurtel^  1  Wend.  148.  That 
was  an  action  against  Shurtel,  as  administrator  of 
B.  Alliger,  to  recover  for  labor  and  material  furnished 
under  contract  with  deceased.  The  defendant  oflEered 
E.   Alliger  as  a  witness,   who  stated  that  he  was  a 
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partner  with  B.  Alliger  in  the  work,  and  interested  in 
the  contract.  The  purpose  of  oflEering  this  testimony 
was  to  defeat  the  action,  upon  the  theory  that  the 
creditor  must  pursue  the  surviving  partner,  and  could 
not  proceed  in  a  court  of  law  against  the  estate  of  a 
deceased  partner.  The  court  says:  *^The  question 
whether  the  witness  was  interested  will  depend  on  this: 
If  on  the  death  of  one  partner  a  creditor  can  maintain 
an  action  at  law  against  the  representatives  of  the 
deceased,  then  it  follows  that  the  survivor  is  bound  to 
contribute,  and  consequently  he  is  interested  to  defeat 
the  recovery;  but  if  the  creditor's  right  of  action  is 
against  the  survivor,  and  the  representatives  of  the 
deceased  are  not  liable  in  an  action  at  law,  then  the 
surviving  partner  is  a  competent  witness,  because,  by 
proving  a  fact  which  defeats  the  plaintiff's  action,  he 
still  remains  liable,  and  cannot  be  benefited  by  such 
failure  to  recover.''  The  survivor  could  have  Jio 
interest  in  the  attempt  to  recover  a  partnership  debt  in 
a  suit  not  instituted  against  the  proper  parties,  and^ 
therefore,  in  such  case  he  was  a  competent  witness^ 
No  question  is  made  in  this  case  as  to  the  plaintiff's 
right  to  proceed  against  the  estate.  With  that  right 
conceded  or  established,  the  conclusion  in  Grant  v. 
Shurtel  does  not  apply.  It  cannot  be  said,  as  in  Fuller 
V.  Lendrumj  58  Iowa,  356,  that  this  witness  neither 
gains  nor  loses  anything  by  the  result  of  this  suit;  for, 
if  the  result  is  against  the  estate,  he  not  only  gains  by 
the  liability  of  the  estate  to  pay  the  debt,  but  by  its 
liability  to  share  in  the  contribution.  His  interest  is 
shown  by  his  right  to  have  intervened  and  joined  the 
plaintiff  in  charging  A.  J.  Jarvis. 

We  are  of  the  opinion  that  Mr.  Slocum  is  interested 
in  the  event  of  this  action,  within  the  intent  and 
meaning  of  section  3639,  and  that  the  motion  to  sup- 
press his  deposition  was  properly  sustained.    Affiemed. 

Vol.  85—44 
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Elder  &  McKinney,  Appellants,  v.  W.  G.   Stuaet, 

Surviving  Partner  of  Chas.  Stuart  &  Son, 

Appellee. 

Agency :  apparent  authority  op  special  agent:  eyidsnos:  ikstruo- 
TiONS  TO  JURY.  Prior  to  April  1,  1887,  the  defendant  firm  was 
engaged  in  shipping  grain  to  the  plaintiffs  for  sale  on  commission 
and,  owing  to  a  *'cut"  in  freight  rates  by  the  railroads,  was  credited 
by  the  plaintiffs  in  their  monthly  statements  of  account  with  a  rebate, 
on  freights  paid,  of  two  cents  per  hundred  pounds  of  grain  shipped. 
After  the  allowance  of  such  rebate  had  been  discontinued  by  the  rail- 
roads, one  B.,  a  special  agent  for  the  plaintiffs,  with  authority  to 
solicit  shipments  of  grain  for  sale  on  commission,  made  an  agreement 
with  the  defendants,  whereby  the  latter  were  to  receive  two  cents  per 
hundred  pounds  of  grain  on  all  consignments,  in  addition  to  the  pro- 
ceeds from  the  sale  of  such  grain  by  the  plaintiff,  less  freight  charges 
and  reasonable  commissions.  It  appeared  from  the  evidence  ^at  the 
commission  charged  in  such  cases  was  fixed  by  the  trade,  and  was 
known  to  both  parties;  that  the  freight  paid  by  the  defendants  after 
April  1,  1887,  did  not  exceed  that  paid  prior  to  such  date  with  the 
rebate  off;  that  the  contract  made  with  the  defendants  would  have 
been  without  profit  to  the  plaintiffs ;  and  that  the  making  of  such  con- 
tract was  in  excess  of  the  authority  which  the  defendants  had  reason 
to  suppose  had  theretofore  been  possessed  by  B.  Held,  that  there 
was  no  evidence  of  the  apparent  authority  of  B.  to  make  said  agree- 
ment with  the  defendants,  and  that  the  court,  therefore,  erred  in  sub- 
mitting such  question  to  the  jury. 

Appeal  from  Audubon  District  Court. — Hon.  W.  N. 
Maoy,  Judge. 

Friday,  May  27, 1892. 

In  1885,  Elder  &  McKinney  were  commission  mer- 
chants at  Peoria,  Illinois,  and  Charles  Stuart  &  Son  were 
purchasing  and  shipping  grain  from  Audubon  and  other 
points  in  Iowa  on  the  line  of  the  Chicago,  Eock  Island 
&  Pacific  Railway  Company.  At  the  solicitation  of  one 
John  Bryner,  acting  for  the  plaintiflEs,  the  defendants 
shipped  to  the  plaintiffs  during  the  years  from  and 
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including  1885  to  June  1,  1889,  grain  to  be  sold  on  com- 
mission. During  this  period  the  plaintiflEs  furnished  to 
the  defendants  money  for  use  in  their  business. 
Monthly  statements  were  made  by  the  plaintiffs  to  the 
defendant  firm  showing  the  condition  of  the  account  on 
first  day  of  each  month.  During  a  part  of  the  time 
prior  to  April  1, 1887,  because  of  a  change  in  the  freight 
rates  to  Chicago,  the  railway  company  gave  a  rebate  to 
certain  shippers  on  its  line,  or  to  the  commission  mer- 
chants, of  two  cents  per  hundred  pounds  of  grain 
shipped  to  Peoria.  This  rebate  was,  by  Elder  & 
McKinney,  collected  from  the  railway  company  on  ship- 
ments of  Charles  Stuart  &  Son,  and  placed  to  their 
credit,  and  was  shown  in  each  monthly  statement  of 
account  until  April  1,  1887,  when  the  interstate  com- 
merce act  went  into  effect;  after  which  no  such  rebate 
was  paid  by  the  railway  company,  nor  did  the  monthly 
statements  of  account  by  the  plaintiffs  afterwards  show 
any  credit  for  any  allowance  for  each  hundred  pounds. 
The  last  monthly  statement,  showing  the  state  of  the 
account  as  rendered  was  for  June  1,  1889,  and  gave 
a  credit  balance  in  favor  of  the  plaintiffs  of  three  thou- 
sand, one  hundred  and  ninety-three  dollars  and  five 
cents  for  money  loaned  and  commissions.  The  accuracy 
of  the  account  rendered  is  not  disputed.  Charles  Stuart 
died  June  9,  1889,  and  the  defendant  W.  G.  Stuart  is 
the  survivor;  and,  by  way  of  counterclaim,  says  that  in 
October,  1888,  the  plaintiff  firm,  through  its  agent,  John 
Bryner,  agreed  with  Charles  Stuart  &  Son  that,  if  they 
would  continue  to  'ship  their  grain  to  Peoria,  the  plain- 
tiffs would  pay  to  them  two  cents  per  hundred  pounds 
on  all  grain  theretofore  shipped  on  which  it  had  not 
been  paid,  and  also  on  all  that  should  be  thereafter  so 
shipped,  ^'and  would  also  remit  and  pay  the  proceeds  of 
grain  so  consigned,  less  freight  charges  and  reasonable 
commissions;  that  said  firm  accepted  said  contract, 
and,  induced  thereby,  continued  to  ship  and  consign 
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grain  to  the  plaintiffs;  *  *  *  that  the  plaintiffs 
have  paid  the  said  firm  the  proceeds  of  sales  of  grain  so 
shipped,  less  freight  charges  and  commissions,  and  have 
paid  a  portion  of  the  two  cents  per  hundred  pounds, 
but  refuse  to  pay  the  remainder."  It  is  averred  that 
the  amount  of  the  shipments  on  which  the  two  cents 
per  hundred  pounds  has  not  been  paid  is  twenty-one  mil- 
lion, nine  hundred  and  eighty-nine  thousand,  seven  hun- 
dred and  fifty  pounds,  entitling  the  defendant  to  a  credit 
of  four  thousand,  three  hundred  and  ninety-seven  dol- 
lars and  ninety-five  cents,  which,  deducting  the  credits 
due  the  plaintiffs,  leaves  a  balance  due  the  defendant  of 
one  thousand,  one  hundred  and  seventy-seven  dollars 
and  forty-two  cents,  for  which  he  asks  judgment.  A 
reply  puts  in  issue  the  allegations  as  to  the  counter- 
claim, in  so  far  as  concerns  any  contract  or  understand- 
ing to  pay  two  cents  per  hundred  pounds  for  grain 
shipped,  and  specifically  denies  any  authority  on  the 
part  of  Bryner  to  make  any  such  contract  for  or  on 
behalf  of  the  plaintiffs.  The  case  was  tried  to  a  jury, 
who  returned  a  verdict  for  the  defendant,  and  from  a 
judgnaent  thereon  the  plaintiffs  appeal. — Reversed. 

H.  G.  Curtis  and  J.  M.  Griggs j  for  appellants. 

Cummins  d  Wright  and  Nashj  Phelps  (&  Green,  for 
appellee. 

Gkanger,  J. — I.  The  appellee  states  the  principal 
questions  to  be  considered  as  foUo.ws:  **Upon  suit 
being  brought,  the  account  of  the  appellants  was 
admitted,  and  the  amount  due  under  the  contract  was 
made  the  subject  of  a  counterclaim,  and  so  the  case 
was  tried  and  went  to  the  jury.  The  two  principal 
questains  raised  upon  the  trial  were:  First,  did 
Bryner  make  the  contract  as  alleged  in  the  counter- 
claim? second,  if  he  did,  had  he  actual  or  apparent 
right  to  do  sol" 
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The  jury  must  have  found  that  Bryner  did  make 
the  contract,  and  the  testimony  warrants  the  conclu- 
sion. It  must  have  also  found  that  Bryner  *'had  the 
actual  or  apparent  right  to  do  so.'^  With  regard  to  the 
^'apparent  right'^  to  make  such  a  contract,  the  court 
gave  the  following  instruction:  ^^ Ninth.  In  the  absence 
of  all  knowledge  or  notice  of  what  powers  were  expressly 
conferred  by  the  plaintiflEs  upon  Bryner,  the  firm  of 
Charles  Stuart  &  Son  would  have  the  Tight  to  deal  with 
him  with  ref  erenc©  to  the  scope  of  the  apparent  author- 
ity with  which  he  was  invested  and  held  out  to  said 
firm  by  the  plaintiflEs.  In  dealing  with  Bryner,  when  he 
was  claiming  to  act  as  agent  of  the  plaintiflEs,  the  firm 
of  Charles  Stuart  &  Son  was  bound,  at  its  peril,  to  see 
that  he  had  authority  to  bind  the  plaintiflEs  in  that  trans- 
action, or  that  he  was  acting  within  the  scope  of  his 
apparent  authority,  and  in  this  connection  the  ques- 
tion is  not  what  authority  the  plaintiflEs  intended  to  give 
Bryner,  but  what  authority  was  the  firm  of  Charles 
Stuart  &  Son  justified,  in  dealing  with  him,  in  believing 
had  been  given.  The  plaintiflEs  would  not  be  bound  by 
any  act  not  expressly  authorized  or  necessary  to  carry 
out  the  powers  expressly  conferred,  or  to  accomplish 
'the  purpose  of  the  agency,  unless  they,  by  their  acts 
and  conduct,  had  apparently  clothed  him  with  other 
or  greater  powers, — that  is,  unless  they  had  given  him  a 
scope  of  apparent  authority  beyond  the  powers 
expressly  conferred, — and  then  the  plaintiflEs  would 
only  be  bound  in  case  the  firm  of  Chai'les  Stuart  &  Son 
did  not  know  of  his  real  authority,  and  were  justifici  in 
believing  he  had  the  authority  claimed,  by  the  acts  and 
conduct  of  the  plaintiflEs  themselves ; .  and  the  apparent 
authority  herein  required  is  not  the  authority  assumed 
or  claimed  by  Bryner  without  the  knowledge  or  consent 
of  the  plaintiflEs,  but  it  is  the  authority  apparently  con- 
ferred upon  him  by  the  acts,  declarations,  and  conduct 
of  the  plaintiflEs  themselves,  or  by  the  acts  and  conduct 
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of  Biyner,  which  were  known  to  and  ratified  by  the 
plaintiffs/^ 

It  is  urged  that  there  is  error  in  giving  the  instruc- 
tion, because  there  is  no  evidence  to  justify  it.  The 
instruction  is  set  out  because  it  indicates  the  facts  essen- 
tial to  an  ''apparent  authority,^^  which  are  important 
in  discussing  the  question  of  evidence  on  the  point.  We 
think  the  instruction  should  not  have  been  given.  After 
a  careful  review  df  the  record,  we  see  no  testimony  tend- 
ing to  show  an  apparent  authority,  unless  some  state- 
ments are  disconnected.and  given  a  meaning  manifestly 
not  intended.  Bryner  was  not  a  general  agent.  He 
was  a  special  agent,  with  authority  to  solicit  shipments 
of  grain  to  the  plaintiffs  for  sale  on  commission.  He 
possessed  all  the  authority  embraced  within  the  ordi- 
nary and  usual  scope  of  such  an  employment.  No  word 
of  testimony,  indicates  that  Charles  Stuart  &  Son 
believed,  or  had  reason  to  believe,  that  Bryner  pos- 
sessed any  greater  authority.  We  must  keep  in  view 
the  business  of  the  plaintiffs  and  Charles  Stuart  &  Son. 
The  business  of  the  plaintiff  firm  was  to  receive  and  sell 
grain  for  a  commission.  Stuart  &  Son  were  shippers 
of  grain  to  be  sold  on  commission.  The  commission 
was  the  regular  one  fixed  by  the  trade,  and  known  to 
the  parties.  From  1885  to  1888  this  course  of  business 
was  pursued  without  variation,  during  which  time  Bry- 
ner was  the  agent  securing  the  business  of  Charles 
Stuart  &  Son,  and  he  in  no  way  appeared  to  possess 
any  different  authority.  As  to  the  two  cent  rebate  from 
1885  to  April  1,  1887,  it  does  not  appear  to  have  been  a 
matter  of  contract  or  obligation  on  the  part  of  the 
plaintiffs,  but  the  result  of  a  '*cut  in  rates"  by  the  rail- 
way company,  which  went  to  the  benefit  of  Stuart  & 
Son,  and  ceased  when  the  rebate  was  discontinued.  In 
this  connection  it  should  be  said  that,  after  the  inter- 
state commerce  act  was  in  force,  the  rate  per  cent,  to 
Peoria  was  made  two  cents  less  by  the  railway  company, 
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so  that  the  profits  to  Stuart  &  Son  were  the  same  as. 
when  the  rebate  was  paid.  It  is  not  to  be  disputed  but 
that,  if  the  contract  to  pay  this  two  cents  per  hundred 
pounds  is  to  be  sustained,  the  result  is  that  Bryner  has 
made  a  contract  by  which  Stuart  &  Son  shipped  grain 
to  the  plaintiffs  to  be  sold,  and,  after  deducting  the 
freight,  the  balance  of  the  market  price,  with  an  addi- 
tional amount  to  be  paid  by  the  plaintiffs,  was  to  be 
returned  to  Stuart  &  Son ;  for  the  commissions  at  all 
times  were  less  than  two  cents  per  hundred  pounds. 

At  this  point  we  should  inquire  what  facts  indi- 
cated to  Stuart  &  Son  that  Bryner  had  such  an  *  ^appar- 
ent authority.^'  Its  exercise  was  in  direct  conflict  with 
his  entire  course  of  procedure  and  the  apparent  author- 
ity which  before  that  time  Stuart  &  Son  had  reason  to 
suppose  he  possessed.  The  appellee  makes  an  attempt 
in  argument  to  meet  the  query,  but  it  is  unsatisfactory. 
It  is  urged  that,  after  the  plaintiffs  were  informed  that 
Stuart  &  Son  were  about  to  change  their  shipments  to 
others,  they  sent  Bryner  ''for  the  purpose  of  inducing 
them  to  continue  their  relations  with  the  plaintiffs  ;^^ 
and  it  is  said,  *'By  making  this  arrangement  Bryner 
succeeded  in  accomplishing  the  very  object  for  which 
he  was  sent  into  the  state.''  The  argument  indicates 
the  appellee's  difficulty,  for  it  assumes  more  than  the 
record  warrants,  and  without  which  assumption  there 
is  no  force  in  the  position.  It  is  not  to  be  inferred,  in 
any  way,  from  the  record,  that  the  plaintiffs  desired  a 
continuance  of  the  relations,  except  on  the  basis  of  their 
being  commission  men,  to  sell  for  a  commission,  or  that 
they  sent  Bryner  to  make  a  contract  that  would  defeat 
the  only  known  object  for  their  continuing  the  relation. 
If  we  concede  that,  by  the  plaintiffs  sending  Bryner  to 
solicit  a  continuance  of  the  business,  and  that  such  act 
clothed  him  with  apparent  authority  to  make  any  con- 
tract that  would  preserve  the  former  relation  of  ship- 
pers and  commission  merchants,  as  by  changing  the 
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rates  of  commissions  or  the  method  of  doing  the  busi- 
ness, we  are  still  without  the  apparent  authority  to  do 
what  was  done  in  this  case ;  for  it  was  not  in  the  usual 
and  ordinary  scope  of  such  an  agency,  but  wholly  with- 
out and  subversive  of  it.  It  was  a  contract  to  pay  for 
the  privilege  of  doing  the  work  for  nothing,  and  assum- 
ing the  responsibility  connected  therewith.  If  we 
should  apply  a  rule  for  general  agents,  as  given  by  Mr. 
Mechem  in  his  work  on  Agency,  section  285,  that  *4t 
may  not  unreasonably  be  presumed,  where  nothing  is 
indicated  to  the  contraiy,  that  such  an  agent  possesses 
those  powers  which  are  commensurate  with  his  under- 
taking, and  which  are  usually  and  properly  exercised 
by  other  similar  agents  under  like  circumstances,^^  we 
have  not  enough  to  clothe  Bryner  with  the  apparent 
authority  claimed  for  him;  for  we  do  not  think  an 
instance  is  to  be  found  where  facts  so  prominent,  and 
so  far  exceeding  the  usual  and  ordinary  powers  of  an 
agency,  have  been  construed  as  indicating  apparent 
authority. 

It  is  said,  and  it  is  likely  true,  that  three  hundred 
dollars  of  the  two  cents  per  hundred  pound  claim  was 
paid  after  the  contract  was  made.  We  have  some 
doubt  whether  evidence  of  this  payment  is  in  the  rec- 
ord, but,  if  it  is,  it  is  rather  against  than  for  the  defend- 
ant; for  it  appears  that  in  the  letter  of  Bryner  trans- 
mitting it  he  told  Stuart  &  Son  '^not  to  let  Elder  & 
McKinney  know  anything  about  the  three  hundred  dol- 
lars;^' and  there  is  nothing  to  indicate  that  they  paid 
it,  or  knew  of  the  payment.  In  the  instruction  the 
rule  of  law  is  stated  that  '*the  plaintiffs  would  not  be 
bound  by  any  act  not  expressly  authorized  or  necessary 
to  carry  out  the  powers  expressly  conferred,  or  to  accom- 
plish the  purpose  of  the  agency,  unless  they  by  their 
acts  and  conduct  had  apparently  clothed  him  with  other 
or  greater  powers;  that  is,  unless  they  had  given  him  a 
scope  of  apparent  authority  beyond  the  powers  expressly 
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conferred/^  There  is  no  evidence  from  which  such 
apparent  authority  could  be  found.  Such  a  contract 
was  unusual,  unreasonable,  and  not  businesslike,  and 
would  indicate  the  exercise  of  an  undue,  rather  than 
apparent,  authority  by  an  agent. 

We  are  cited  to  authorities,  and  the  rule  is  not  to 
be  doubted,  that  the  question  of  the  extent  of  authority 
by  an  agent,  where  the  proof  is  by  parol,  is  for  the 
jury,  and  '4t  is  error  for  the  court  to  decide  the  point 
as  a  matter  of  law.^^  But  such  is  not  this  case.  Here 
there  is  no  evidence  from  which  the  court  or  the  jury 
<;ould  find  the  fact,  and  the  error  is  in  permitting  the 
jury  to  attempt  it.  Without  evidence,  the  question  was 
not  involved  in  the  trial.  It  is  quite  evident  that  the 
term  '^apparent  authority'^  was  intended  by  the  court 
as  something  different  frbm  *'real  authority,'^  as  both 
terms  are  used  in  the  instruction.  By  apparent  author- 
ity the  court  meant,  not  what  was  granted,  but  other 
authority  that  Stuart  &  Son  might  assume  as  a  result 
of  the  ''acts  and  conduct''  of  the  plaintiffs.  The  mere 
panting  of  authority  is  not  an  act  or  conduct  from 
which  other  authority,  not  by  law  inferred  because 
within  the  "usual  and  ordinary  scope*  of  employment, 
<5an  be  assumed.  There  is  no  greater  proof  in  this 
-caee,  and,  as  we  have  said,  the  giving  of  the  instruction 
was  error.  The  question  of  apparent  authority  is  also 
included  in  the  tenth,  eleventh,  and  twelfth  instruc- 
tions, but  we  need  not  consider  it  further. 

The  assignments  of  error  argued  are  quite  numer- 
OUB,  and  in  some  of  them  we  might  hold  the  rulings 
^iToneous ;  but  they  seem  to  be  influenced  by  the  views 
of  the  court  as  to  this  apparent  authority  of  the  agent, 
and  we  think  our  discussion  of  that  question  will  be 
BuflScient  to  avoid  other  errors,  if  any,  on  another  trial. 
The  judgment  is  bevebsed. 
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Ilit  m     I.   G.  Uky,  Appellee,  v.  Anna  M.  Bush,  Executrix^ 

Appellant. 

1.  Estates  of  Decedents:  filing  of  claims:  statute  of  limita- 
tions: EQUITABLE  RELIEF.  The  plaintiff  being  the  owner  of  a 
promissory  note  assigned  to  him  by  B.,  the  defendant's  testator,  in 
his  lifetime,  caused  a  verified  petition,  for  the  conuneneement  of  an  ' 
action  thereon,  to  be  prepared  soon  after  the  death  of  B.,  and  delivered 
to  a  firm  of  attorneys,  with  the  understanding  that  proper  action 
would  be  taken  by  them  for  the  collection  of  said  claim.  The  said 
attorneys  were  at  the  time  counsel  for  the  defendant,  were  guarantors 
upon  the  note,  and  one  member  of  the  firm  was  the  son-in-law  of  the 
defendant,  which  facts  were  known  to  the  plaintiff.  For  the  purpose 
of  giving  the  defendant,  who  was  the  sole  owner  of  said  estate, 
longer  time  in  which  to  pay  said  note,  and  to  enable  her  to  raise 
money  by  mortgage  for  the  payment  of  other  olaims  against  the 
estate,  and  partly  to  avoid  giving  publicity  to  what  was  deemed  a 
family  matter,  the  attorneys  delayed  filing  said  petition  for  nearly 
two  years  after  the  same  was  received,  but  the  defendant  knew  the 
same  was  in  their  possession,  and  gave  assurances  from  time  to  time 
that  said  claim  would  be  paid.  Finally,  the  defendant  having  taken 
the  position  that  said  note  should  be  paid  by  her  daughter,  the  wife 
of  one  of  said  attorneys,  the  petition  was  delivered  by  said  attorneys 
to  another  attorney  to  prosecute.  Until  such  time  the  plaintiff 
understood  that  his  claim  had  been  properly  filed,  he  resided  in  a 
distant  state,  and  had  been  frequently  assured  by  said  attorneys  that 
the  note  would  be'paid,.    Held,  that  the  facts  entitled  the  plaintiff  to 

/  equitable  relief  from  the  provisions  of  section  2421  of  the  Code,  that 

all  claims  of  the  fourth  class  not  filed  within  twelve  months  after 
notice  of  administration  shall  be  barred . 

2.  :    PETITION   Addressed   to   wrono   oourf:    waiver.     The 

plaintiff's  petition  was  addressed  to  the  circuit  court,  which  at  the 
time  the  petition  was  prepared  had  jurisdiction  of  matters  in  probate. 
At  the  time  the  petition  was  filed  the  circuit  court  had  been  abolished, 
and  the  district  court  had  succeeded  to  its  probate  jurisdiction,  and  the 
petition  was  filed  in  the  district  court  without  change  in  the  address. 
Held,  that  the  error,  if  material,  was  waived  by  the  failure  of  the 
defendant  to  make  objection  thereto  in  the  district  court. 

3.  :    PROMISSORY  note:    indorsement:    gift:    uabiutt.    Th^ 

note  in  question  was  indorsed  by  the  defendant's  testator  in  blank, 
and  delivered  to  his  daughter  for  the  purpose  of  enabling  her  to  raise 
money  to  meet  pressing  demands.  Held,  that,  it  appearing  that  the 
note  would  not  be  due  for  nearly  five  years  after  the  daughter 
received  it,  it  must  be  presumed  that  it  was  the  purpose  of  both  the 

'   testator  and  his  daughter  that  the  money  should  be  raised  by  selling 
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or  pledging  the  note,  and  the  plaintiff  haying  acquired  the  note  by 
purchase  in  fulfillment  of  such  purpose,  he  was  entitled  to  rely  upon 
the  testator's  indorsement. 

4.  :    FiLiNO  OP  claims:    equitable  reuef.    The  filing  of  the 

final  report  of  an  executor,  of  which  no  notice  has  been  given,  nor 
upon  which  any  action  has  been  taken,  will  not  preclude  the  allow- 
ance of  a  claim  subsequently  filed,  and  entitled  to  equitable  relief. 

Appeal  from  Dubuque  District  Court. — Hon.  John  J. 

Ney,  Judge. 

Fkiiiay,  May  27,  1892. 

Pboceedings  to  establish  a  claim  against  the  estate 
of  John  D.  Bush,  deceased.  From  a  judgment  allow- 
ing the  claim  the  defendant  appeals. — Affirrked. 

Alphons  Matthews  and  Henderson^  Hurdy  Daniels 
(&  Kieselj  for  appellant. 

James  H.  Shields^  for  appellee. 

Robinson,  C.  J. — On  the  first  day  of  April,  1886, 
Raymond  Patterson  and  Harry  B.  Lay  ton  made  to 
John  D.  Bush  their  promissory  notes  to  the  amount  of 
seventeen  thousand,  five  hundred  dollars.  One  of  those, 
for  three  thousand  dollars,  with  interest  at  eight  per 
cent,  per  annum,  payable  five  years  after  its  date,  was 
indorsed  by  the  payee,  and  given  to  his  daughter, 
Mrs.  Anna  M.  Utt.  She  sold  it  to  the  plaintiff  in  May, 
1886,  for  the  sum  of  three  thousand  dollars.  Bush 
died  testate  in  August  of  that  year,  and  administration 
of  his  estate  was  granted  to  the  defendant  in  the  month 
of  December  following.  In  November,  1886,  the  plain- 
tiff signed  and  verified  a  petition,  to  which  a  copy  of 
the  note  in  question  was  attached,  in  which  he  alleged 
that  the  decedent  was  indebted  to  him  by  reason  of  the 
indorsement  of  the  note,  and  that  the  debt  was  wholly 
unpaid.  The  petition  was  addressed  to  the  circuit 
court  of  Dubuque  county,  and  was  left  with  the  law 
firm  of  Utt  Bros.    In  October,  1888,  it  was  filed  in  the 
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district  court,  and  on  the  next  day  a  paper  containing 
an  equitable  amendment  to  the  petition  was  filed,  in 
which  facts  relied  upon  as  entitling  the  plaintiff  to 
equitable  relief  were  pleaded.  To  the  petition  as 
amended  the  defendant  filed  an  answer,  and  the  cause 
was  then  tried  as  in  equity,  and  the  claim  was  allowed 
as  of  the  fourth  class,  under  section  2420  of  the  Code. 
It  is  not  denied  that  the  claim,  if  valid  as  against  the 
estate  of  the  decedent,  belongs  to  that  class.  Section 
2421  provides  that  all  claims  of  the  fourth  class,  not 
filed  and  proved  within  twelve  months  of  the  publica- 
tion by  the  executor  of  the  notice  of  his  appointment, 
'^are  forever  barred,  unless  the  claim  is  pending  in  the 
district  or  supreme  court,  or  unless  peculiar  circum- 
stances entitle  the  claimant  to  equitable  relief.'' 

The  circumstances  upon  which  the  plaintiff  relies 
to  take  the  case  out  of  the  statute  are  substantially  as 
follows:  He  had  been  acquainted  with  W,  H.,  Nathan 
E,,  and  J.  B.  Utt — at  one  time  members  of  the  firm  of 
XJtt  Bros. — since  they  were  boys.  J,  B.  Utt  had 
married  Anna  M.,  the  daughter  of  Bush.  In  the  first 
part  of  the  year  1886,  J.  B,  Utt  was  sick,  and  appears 
to  have  been  in  urgent  need  of  naoney.  His  wife 
applied  to  her  father  for  assistance,  and,  after  several 
requests,  the  note  in  suit  was  given  to  her  by  her  father, 
to  be  used  for  the  purpose  of  raising  money.  She  at ' 
once  took  it  to  the  office  of  Utt  Bros.,  and  asked 
Nathan  to  write  to  the  plaintiff,  and  obtain  money  on 
it.  After  some  correspondence  the  plaintiff  purchased 
the  note  as  stated,  W.  H.  and  N.  E,  Utt,  Utt  Bros., 
and  Anna  M.  Utt  guarantying  its  payment.  When  he 
heard  of  the  death  of  Bush  he  went  to  Dubuque,  and 
prepared  the  original  petition  filed  in  this  case,  leaving 
it  with  Utt  Bros.,  with  the  understanding  that  it  should 
be  duly  presented  and  allowed,  but,  at  their  suggestion, 
taking  the  note  back  to  California,  where  he  then 
resided.    Utt  Bros,  had  been  attorneys  for  Bush  from 
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about  the  year  1882,  and  acted  as  attorneys  for  the 
defendant  after  his  death  until  about  the  time  the  claim 
of  the  plaintiff  was  filed  in  the  district  court.     The 
fact  that  the  claim  was  left  with  them  for  attention 
was  well  known  to  the  defendant.     She  was  not  only 
the  executrix  of  the  estate,  but  its  sole  owner  under 
the  will  of  her  husband,  subject  to  claims  against  it 
for  his  debts.     The  estate   consisted  chiefly  of  real 
estate,  and  the  claims  against  it  amounted  to  over 
sixty  thousand  dollars.     The  real  estate  did  not  sell 
readily,  and  considerable  effort  was  required  to  raise 
money  to  meet  the  claims  which  were  most  pressing. 
The  claim  of  the  plaintiff  was  not  filed  for  several 
reasons,  among  which  were  the  following:  The  defend- 
ant wished  for  as  much  time  as  possible  in  which  to 
meet  it,  on  account  of  the  difficulty  she  experienced  in 
raising  money.     It  was  not  filed,  in  order  that  money 
might  be  more  readily  procured  to  pay  other  debts. 
The  defendant,  or  her  son,  Charles  T.  Bush,  acting  for 
her,  gave  assurance  repeatedly  that  the  claim  would  be 
paid.     It  was  regarded  to  some  extent  as  a  family 
matter,  and  persons  other  than  the  plaintiff,  who  were 
interested,  desired  to  avoid  the  publicity  which  would 
result  from  filing  it.     The  plaintiff  did  not  know  that 
his  claim  had  not  been  properly  attended  to  until  a 
short  time  before  it  was  filed.     At  about  that  time  the 
defendant  appears  to  have  adopted  the  theory  that  the 
note  was  not  a  proper  claim  against  the  estate,  or  that 
Mrs.  Utt  should  be  made  responsible  for  it,  and  when 
that  fact  was  made  known  to  Utt  Bros,  the  claim  was 
placed  in  other  hands  for  collection. 

It  is  contended  that  the  relation  of  Utt  Bros,  to 

the  estate  was  such  that  the  plaintiff  had  no  right  to 

expect  them  to  file  the  claim  for  him  and 

*  dIcSdSte:       secure  an  allowance  of  it.     But  it  appears 

of*iiSitiuS?  *^^*  *^^y  acted  in  all  that  they  did  in 

equitable         gQQ^j  faith,  and  in  all  important  matters 

with    the    knowledge    of  the  defendant. 
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The  claim  was  not  disputed  at  first,  and  no  objection 
was  made  to  what  they  did  in  regard  to  it.  When  it 
was  questioned  they  at  once  surrendered  it  to  another 
attorney.  Until  that  time  the  plaintiff  understood 
that  the  claim  had  been  properly  filed,  and  we  are  of 
the  opinion  that  there  was  so  much  ground  for  his 
understanding  that  he  was  not  negligent  under  all 
the  circumstances  in  not  knowing  the  fact.  He  had 
been  diligent  in  preparing  the  proof  of  his  claim, 
and  had  placed  it  in  the  hands  of  the  attorneys 
of  the  defendant  for  further  attention.  He  resided 
in  a  distant  state,  and  was  frequently  assured  by 
Utt  Bros,  that  his  claim  would  be  paid.  They 
delayed  filing  it  for  the  benefit  of  the  defendant,  and 
of  the  estate.  No  one  but  the  plaintiff  has  been 
prejudiced  by  the  delay.  The  assets  of  the  estate 
exceed  its  liabilities  in  the  sum  of  nearly  one  hundred 
thousand  dollars.  The  notes  of  Patterson  and  Layton, 
of  which  the  note  in  suit  was  one,  were  given  as  a  part 
of  the  purchase  price  of  newspaper  property  in 
Dubuque.  After  the  death  of  Bush  an  arrangement 
was  made  between  the  defendant  and  the  purchasers, 
by  which  they  were  to  surrender  their  interest  in  the 
property,  and  were  to  receive  in  return  their  notes, 
including  the  one  in  suit.  The  arrangement  was  car- 
ried into  effect,  excepting  as  to  the  note  of  the  plain- 
tiff, and  as  to  that,  assurance  was  given  that  its  makers 
should  not  be  held  liable  for  it.  The  estate  has  there- 
fore received  a  benefit  on  account  of  it.  We  conclude 
that  the  facts  excuse  the  delay  in  filing  the  claim,*  so 
far  as  the  plaintiff  was  responsible  for  it.  It  is  true 
there  is  much  conflct  in  the  evidence,  and  some  of  our 
conclusions  as  to  the  facts  are  denied,  but  we  are  of  the 
opinion  that  they  are  supported  by  a  preponderance  of 
the  competent  evidence.  Each  case  of  this  kind  must 
be  determined  according  to  its  own  facts,  but  the  con- 
clusion we  have  reached  has  support  in  the  following 
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cases:  Lamm  v.  Sooy^  79  Iowa,  598;  Orcutt  v.  Hanson^ 
70  Iowa,  604;  Pettus  v.  Farrell,  59  Iowa,  296;  Wilcox 
V.  Jackson^  57  Iowa,  278,  285;  Baldwin  v.  Dougherty^  39 
Iowa,  50;  Burroughs  v.  McLain,  37  Iowa,  190;  John- 
ston .v.  Johnston^  36  Iowa,  608;  Brayley  v.  Boss,  33 
Iowa,  505;  Brewster  v.  Kendricky  17  Iowa,  480; 
McCormack  v.  Cook,  11  Iowa,  267. 

II.  It  is  said  the  petition  was  fatally  defective 
because  addressed  to  the  circuit  court.  That  court  was 
J, .  petition    ^^  existence  when  the  claim  of  the  plain- 

wroS^o^    tiflE  was  verified  and  left  with  Utt  Bros., 
waiver.  and  had  jurisdiction  of  probate  matters. 

It  ceased  to  exist  on  the  first  day  of  January,  1887,  at 
which  time  the  district  court  succeeded  to  its  jurisdic- 
tion in  such  matters.  The  claim  was  filed  without 
changing  the  formal  address.  Section  2409  pf  the 
Code  requires  that  claims  filed  against  an  estate  be 
entitled  in  the  name  of  the  claimant  against  the  execu- 
tor, naming  him  as  the  executor  of  the  estate,  naming 
it.  That  provision  was  complied  with  by  the  plaintiflE. 
The  omission  to  substitute  the  word  ''district''  for 
^'circuit''  in  the  address  was  a  formal  error  to  which 
no  objection  was  made  in  the  district  court.  It  was 
filed  in  the  only  court  which  had  jurisdiction  of  the 
matter  to  which  it  related,  and  was  there  treated  as 
sufficient.  The  error,  if  material,  must  be  deemed 
waived  by  the  failure  to  make  objection  in  due  time. 
The  cases  of  Jordan  v.  Brown,  71  Iowa,  421,  and 
Oarretson  v.  Hays,  -70  Iowa,  19,  arose  under  a  different 
statute,  and  involved  facts  unlike  those  in  this  case, 
hence  cannot  be  regarded  as  applicable.  We  think  the 
petition  in  this  case  sufficient  in  the  absence  of  objec- 
tion made  at  the  proper  time. 

III.  The  indorsement  of  the  note  in  suit  made  by 

Bush  was  in  blank.     It  is  said  that,  as  the  note  was  a 

3  .  ppomis-     gif^j  *^®  indorsement  was  effectual  only 

doreeme^tV^"  t^  transfer  title  to  the  note,  and  created 
gift:  uabmty.  ^^^  liability  of  an  executory  character.     It 
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clearly  appears  that  the  note  was  given  to  Mrs.  Utt  for 
the  purpose  of  raising  money  on  it  with  which  to  meet 
pressing  demands.  It  was  not  due  for  nearly  five 
years  after  she  received  it,  and  it  must  have  been  the 
purpose  of  both  Bush  and  his  daughter  that  the  money 
should  be  raised  by  selling  or  pledging  the  note.  The 
purpose  of  the  gift  was  not  accomplished  until  the  note 
had  been  transferred  to  the  plaintiflE.  By  the  purchase 
and  transfer  he  acquired  a  right  to  rely  upon  the 
indorsement,  and  it  must  be  regarded  as  valid.  Evi- 
dence was  submitted  on  the  part  of  the  defendant  to 
show  that  Bush  intended  the  indorsement  to  be  without 
recourse,  but  there  is  no  pretense  that  the  plaintiflE  knew 
that  fact  when  he  purchased  the  note. 

IV.  It  is  said  that  the  estate  had  been  fully  settled 

when  the  claim  was  filed,  and-  therefore  that  it  should 

^    not  be  allowed.     It  is  true  the  defendant 

4.  :  ulingf  or 

tebie  relief!*'  ^^^  made  what  she  designated  to  be  her 
final  report  as  executrix,  and  that  she 
claimed  the  estate  had  been  fully  settled,  but  the  report 
had  not  been  acted  upon  by  the  court,  and  it  does  not 
appear  that  notice  of  it  had  been  given  or  waived.  As  the 
claim  of  the  plaintiflE  was  a  valid  one,  the  estate  cannot 
be  deemed  settled.  Van  Aken  v.  Clark,  82  Iowa,  256, 
A  part  of  the  real  estate  which  belonged  to  the  estate 
has  been  sold,  and  a  part  has  been  mortgaged,  to  obtain 
funds  for  use  in  settling  the  estate.  The  allowance  of 
the  claim  of  the  plaintiflE  must  necessarily  be  subject 
to  the  rights  of  persons  who  have  purchased  real  estate 
or  taken  real  estate  mortgages  in  good  faith,  without 
knowledge  of  the  rights  of  the  plaintiflE. 

We  find  that  the  allowance  of  the  claim  of  the 
plaintiflE  was  fully  warranted  by  the  law  and  the  facts. 
The  judgment  of  the  district  court  is  affirmed. 
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NOTES  OF  CASES  NOT  OTHERWISE  REPORTED- 


W.  S.  Smith,  Appellant,*  v.  B.  C.  Foster,  Sheriff,  Appellee.  (  89  ^ 

Appeal:  former  adjudication. 

Appeal  from  an  order  of  D.  B.  Hindman,  District  Judge,  sitting  in  Marshall 

County, 

Proceedino  by  habeas  corpus.  The  plaintiff,  at  the  time  referred  to 
in  the  record,  was  a  resident  of  Marshall  county.  The  defendant  is  the 
sheriff  of  Tama  county.  In  February,  1890,  the  plaintiff  was  indicted  by 
the  grand  jury  of  Tama  county,  and  charged  with  having  committed  a 
nuisance  by  placing  or  depositing  in  Linn  creek,  in  Marshall  county,  a 
large  quantity  of  filth,  offal,  acids  and  poisonous  substances,  which  were 
by  the  waters  of  Linn  creek  carried  into  the  waters  of  the  Iowa  river,  in 
Marshall  county,  and  by  the  flow  of  said  river  into  Tama  county,  whereby 
the  waters  of  the  Iowa  river  in  Tama  county  became  corrupted,  and  were 
rendered  unwholesome  and  impure.  By  proceedings  pursuant  to  the 
indictment  the  plaintiff  was  arrested  by  the  defendant,  as  said  sheriff,  and 
confined  in  the  jail  of  Tama  county.  To  test  the  legality  of  said  imprison- 
ment the  writ  of  habeas  cotpus  in  this  proceeding  was  issued  by  Hon.  D.  R. 
Hindman.  At  the  hearing  pursuant  to  the  writ  the  issues  were  such  that 
the  validity  of  the  instrument  was  questioned  in  several  particulars,  and 
among  them,  first,  that  the  district  court  of  Tama  county  had  no  jurisdic- 
tion of  the  offense  charged  in  the  indictment;  second,  that  the  indictment 
did  not  charge  an  indictable  offense.  The  trial  judge,  at  the  conclusion 
of  the  hearing,  made  the  following  findings  and  order:  ''I  find  that  I  have 
no  authority  for  determining  whether  or  not  the  district  court  of  Tama 
county,  Iowa,  has  jurisdiction  to  fully  try  and  determine  the  alleged 
crime  set  out  in  the  indictment,  and  for  that  reason  the  bill  for  the  dis- 
charge of  the  complainant  is  hereby  dismissed,  and  the  complainanJt  is 
is  hereby  remanded  to  the  custody  of  the  sheriff  of  Tama  county,  Iowa.'' 
From  this  order  the  plaintiff  appealed.— -^J^rmcd. 

Vol  35—45  <705) 
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J,  L,  Carney,  for  appellant. 

Grangbr,  J. — The  indictment  referred  to  in  the  statement  of  the  ease 
has  been  tried  in  Tama  county,  resulting  in  a  verdict  and  judgment  against 
the  plaintiff  in  this  suit,  and  on  appeal  to  this  court  the  judgment  of  the 
district  court  was  affirmed.  State  v.  Smith,  82  Iowa.  423.  The  ground 
upon  which  it  is  urged  in  this  proceeding  that  the  district  court  of  Tama 
county  was  without  jurisdiction  of  the  offense  charged  in  the  indictment 
is  that  the  act  constituting  the  offense  was  done  or  committed  in  MarshaU 
county,  and  that  upon  which  it  is  urged  that  the  indictment  does  not 
charge  an  indictable  offense  is  that  the  acts  do  not  constitute  ''a  public 
or  common  nuisance.''  These  questions  upon  the  grounds  urged  are 
ruled  and  settled  adversely  to  the  appellant  in  the  appeal  referred  to,  and 
they  are  the  only  questions  to  be  considered. 

This  case  was  submitted  before  the  determination  of  the  appeal, 
which  probably  accounts  for  this  cause  being  submitted  to  us.    Affirmed. 


35  j"',  S.  M.  Smith,  Appellant,  v.  N.  Yageb  ei  oZ.,  Appellees. 

Appeal:  review:  change  of  venue:  conditions. 

Appeal  from  Montgomery  District  Court.— "Hov.  H.  E.  Debmsr,  Judge. 

Tuesday,  October  27,  1891. 

Action  against  the  sureties  upon  a  bond  executed  by  an  assignee  for 
the  benefit  of  creditors.  The  venue  of  the  case  was  changed,  on  the 
ground  that  the  action  was  not  begun  in  the  county  of  the  defendant's 
residence.  A  motion  filed  in  the  court  to  which  the  cause  was  sent  to 
dismiss  the  cause  on  the  grounds  that  the  plaintiff  had  not  psud  the  costs 
within  the  time  prescribed,  and  the  papers  were  not'  filed  in  time  in  the 
court  to  which  the  cause  was  sent,  was  sustained.  The  plaintiff  appeals. 
Affirmed. 

F.  M.  Davis  and  C.  E,  Richards,  for  appellant. 

8.  McPherson,  for  appellees 

Beck,  C.  J.— I.  This  action  was  brought  in  Adams  oounty.  A 
motion  to  change  the  venue  on  the  ground  that  the  defendant  did  not 
reside  in  that  county  was  sustained,  and  the  cause  was  sent,  pursuant  to 
the  statute,  to  Montgomery  county;  the  order  making  the  change  adjudg- 
ing costs  against  the  plaintiff,  and  prescribing  that  they  shall  be  paid  in 
thirty  days.  A  motion  to  dismiss  the  case  in  the  Montgomery  district 
court,  on  the  grounds  that  the  costs  were  not  paid  in  time,  nor  the  papers 
filed  in  that  court  in  time,  was  sustained.    This  prder  was  s^t  ^aide  on  th^ 
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motion  of  the  plaintiif,  who  filed  a  eopy  of  the  Jadge'8  notes  in  the  ease, 
made  in  his  calendar,  certified  by  the  clerk,  which  shows  that  the 
change  was  made  at  the  costs  of  the  plaintiff.  But  the  word  "defend- 
ant" had  been  written  and  the  word  "plaintiff"  interlined  in  its  place. 
Another  entry  requires  plaintiff  to  pay  the  costs  "in  thirty  days."  The 
attorney  of  the  plaintiff  states  in  an  affidavit  that  he  knew  of  the  original, 
in  which  the  word  "defendant"  had  been  entered  and  erased,  and  that 
apon  the  correction  of  the  entry  by  the  interlineation  of  the  word 
"plaintiff"  he  paid  the  costs,  which  was  within  thirty  days  after  the 
entry.  This  affidavit,  and  the  certified  copy  of  the  jadge's  calendar 
constitutes  all  the  evidence  found  in  the  record,  but  it  is  not  shown  in  the 
abstract  that  no  other  evidence  or  showing  as  to  the  facts  was  submitted 
to  the  court.  The  defendants  renewed  their  motion  to  dismiss  the  case, 
which  was  sustained.  The  abstract  does  not  show  what  evidence  or 
showing  was  before  the  court,  or  upon  what  facts  the  court  decided. 

II.  The  presumption  is  in  favor  of  the  correctness  of  the  court's 
rulings,  in  the  absence  of  any  evidence  showing  error  therein.  The 
statute  (Code,  section  2589)  provides,  when  a  change  of  venue  is  ordered  on 
the  ground  that  the  action  was  commenced  in  the  wrong  county,  that,  if 
the  "costs  are  not  paid  to  the  clerk  by  a  time  to  be  fixed  by  the  court,  or 
if  the  papers  in  such  case  are  not  filed  by  the  plaintiff  in  the  court  to 
which  the  change  is  ordered  ten  days  before  the  first  day  of  the  next 
term  thereof,  or  if  ten  days  do  not  intervene  between  the  making  of  said 
order  and  the  first  day  of  the  next  term  of  said  court,  ten  days  preceding 
the  first  day  of  the  next  succeeding  term  thereof,  in  either  event  the 
action  shall  be  deemed  to  be  discontinued."  We  cannot  say,  in  the 
absence  of  a  showing  in  the  record,  that  we  have  before  us  all  the  evi- 
dence and  facts  upon  t^hich  the  court  acted,  and  that  the  court  erred  in 
its  rulings  on  the  motion.  We  cannot  presume  that  there  was  no  evidence 
and  facts  supporting  the  ruling.  On  the  contrary  we  must  j>resume,  in 
the  absence  of  a  showing  to  the  contrary,  that  the  ruling  has  the  support 
of  the  evidence  and  facts  in  the  case. 

ni.  We  think  the  abstract  shows  that  the  papers  were  not  filed  in 
Montgomery  district  court  in  the  time  prescribed  by  the  statute  Just 
quoted.  There  is  therefore  an  affirmative  showing  that  the  order  dis- 
missing the  case  was  correctly  made  in  obedience  to  the  plain  language 
of  that  statute. 

IV.  The  plaintiff  alleges  that  the  ruling  of  the  Adams  district  court 
changing  the  venue  of  the  ease  was  erroneous,  and  therefore  the  order  of 
the  district  court  of  Montgomery  county  dismissing  the  case  ought  to  be 
reversed.  But,  as  there  is  no  appeal  from  the  order  of  the  Adams  district 
court,  it  cannot  be  reversed  in  this  case.  It  stands  as  a  valid  order,  and 
cannot  be  the  ground  of  complaint  in  this  case. ,  These  views  dispose  of 
all  questions  in  the  case.  The  order  and  Judgment  of  the  Qowrt  below  are 
AmitMSP, 
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THE  State  of  Iowa,  Appellee,  v.  Martin  Mters,  Appellant. 

Appeal:  record:  evidence. 

Appeal  fi-am  PoUc  District  Court. —Kov.  Stephen  F.  Baluet,  Jadge. 

Tuesday,  October  27, 1891. 

Defendant  was  oonyioted  of  the  offense  of  owning  and  keeping 
intoxicating  liquors  with  intent  to  sell  the  same  in  violation  of  law.  From 
a  judgment  requiring  him  to  pay  a  fine  and  costs,  and,  in  default  of 
payment,  committing  him  to  the  county  jail,  he  appeals. — Affirmed, 

Robinson,  J.— This  cause  was  submitted  in  this  court  on  a  transcript 
of  the  information,  judgment  of  the  district  court,  and  notice  of  appeal, 
■  without  argument  for  either  party.    We  have  examined  the  record,  but 
find  no  cause  for  reversing  the  judgment  of  the  district  court.    It  is  there- 
fore AFFIRKSD 


The  State  of  Iowa,  Appellee,  v.  L.  T.  Duckworth,  Appellant. 

Appeal:  record:  review. 

Appeal  from  Davis  District  Ctmr^— Hon.  Dell  Stewart,  Judge. 

Wednesday,  December  16, 1891. 

The  defendant  was  indicted,  tried,  and  convicted  of  the  crime  of  keep- 
ing a  gambling  house.  His  motion  for  new  trial  being  overruled,  judg- 
ment was  entered  against  him,  from  which  he  appeals. — Affirmed, 

8,  8.  Carruthers,  for  appellant. 

John  F.  Stone,  Attorney  General,  for  the  state. 

Given,  J. — This  case  is  submitted  on  a  transcript  and  additional 
transcript  which  show  the  indictment,  arraignment,  trial,  verdict,  motion 
for  new  trial,  overruling  thereof,  judgment  on  the  verdict,  skeleton  bill  of 
exceptions,  and  notice  and  bond  for  appeal.  Neither  the  evidence  nor 
instructions  are  set  out.  The  grounds  of  the  motion  for  new  trial  are  all 
based  upon  alleged  errors  in  admitting  and  rejecting  testimony,  and  in 
giving  intructions,  and  that  the  verdict  is  not  supported  by  the  evidence. 
It  will  be  seen  at  once  that,  without  the  evidence  and  instructions  before 
us,  we  cannot  pass  upon  the  correctness  of  the  court's  ruling  in  overruling 
the  defendant's  motioi)  for  f^  09 w  tris^.    There  being  no  assi^nm^n^  o( 


Digitized  by 


Google 


Appendix.  709 

errors  or  argaments,  we  have  examined  the  transcripts  with  oare,  and 
find  no  errors  in  the  proceedings,  so  far  as  shown  therein.  The  judgment 
of  the  district  coart  is  affirmed. 


W.  L.  ATRE8,  Appellant,  y.  P.  O.  Ealstrom,  Appellee. 

Bailroad  Grants:  when  title  vests. 

Appeal  fromO'Brien  District  Gt>ttr<.— Hon.  Soott  M.  Ladd,  Jndge. 

Wednesday,  Deobmber  16,  1891. 

AonoN  to  recover  damages  alleged  to  have  been  caused  by  the 
defendant  in  wrongfully  entering  upon  and  cultivating  certain  land  which 
is  claimed  by  the  plaintiff.  When  the  evidence  had  been  fully  submitted, 
the  court  instructed  the  jury  to  return  a  verdict  for  the  defendant.  A  ver- 
dict was  returned,  and  a  judgment  rendered  in  hannonj  with  the  instruc- 
tion.   The  plaintiff  appeals. — AjfmMd. 

8.  A.  Calvert,  for  appellant. 

Hughes  f  Bastings,  for  appellee. 

Robinson,  J. — The  controlling  questions  presented  for  our  oonsidera- 
tion  in  this  case  are  the  same  as  those  determined  in  Botone  r.  Bilsland, 
S3  Iowa,  162 .  Following  the  rule  of  that  case,  the  judgment  of  the  district 
eourt  must  be  affirmed. 


John  Harper,  Appellant,  v.  Dirk  Qletsteen  et  ah,  Appellees. 
Appeal:  equity  cause:  record:  trial  de  novo. 

Appeal  from  Sioux  District  Caurt.—Kov ,  0.  H.  Lewis,  Judge. 
Wednesday,  December  16, 1891. 

Action  in  chancery  to  foreclose  a  mortgage.  After  a  trial  on  the 
merits,  there  was  a  decree  dismissing  the  plaintiiTs  petition,  from  which 
he  Vkppesls.— Affirmed, 

Myron  H,  Beach,  for  appellant. 

Pitts  4-  Kessey,  for  appellees. 

Beck,  C.  J.— The  answer  alleges  that  the  plaintiff  is  not  the  owner 
and  rightful  holder  of  the  note  and  mortgage  in  suit,  and  thai  they  ware 
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fully  satisfied  by  payment  to  the  owner  and  lawful  holder  thereof.  The 
abstract  filed  by  the  plaintiff  fails  to  allege  or  show  that  it  con- 
tains all  the  evidence, ,  the  only  attempt  in  that  direction  being  a 
printed  copy  of  the  certificate,  stating  that  the  evidence  to  which 
the  certificate  is  attached  is  all  the  evidence  in  the  case ;  but  it  is 
not  alleged  in  any  form  that  the  abstract  presents  all  of  the  evidence.  But 
in  addition  to  this  the  defendants  filed  an  amended  abstract,  in  which  they 
allege  that  the  plaintifffs  abstract  is  not  a  full  and  complete  abstract  of 
the  evidence  and  proceedings  had  in  the  court  below,  and  that  no  trans- 
cript of  the  reporter's  notes  is  filed  in  the  case  and  made  a  part  of  the 
record  thereof.  It  is  shown  that  other  prodeedings  in  the  cause  are  not 
set  out  in  the  re^rd.  The  amended  abstract  is  not  denied  by  the  plain- 
tiff. It  must,  under  rules  prevailing  in  such  cases,  be  taken  as  correct, 
and  as  presenting  the  true  condition  of  the  transcript  and  abstract.  The 
case  therefore  stands  before  us  as  a  chancery  case  presented  by  the 
abstract  «nd  transcript,  which  do  not  contain  all  the  evidence  and  pro- 
ceedings introduced  and  had  in  the  court  below.  Under  familiar  Tales 
and  decisions  of  this  court,  the  cause  cannot  be  tried  in  this  court.  ^ 
The  decree  of  the  district  court  must  be  affirmed. 


Pbter  Clare,  Appellant,  v.  E.  E.  Georqe  et  al,  Appellees. 

Mortgage:  fraudulent  representations:  considerations:  validitt. 

Appeal  from  Fayette  District  Ot>ur«.-— Hon.  L.  O.  Hatch,  Judge. 

Thursday,  December  17, 1891. 

Action  to  foreclose  a  mortgage.  The  defense  is  that  of  a  partial  fail- 
ure of  consideration  and  fraud.  A  foreclosure  denied,  and  the  plaintiff 
appeals. — Reversed, 

D.  W,  Clements,  for  appellant. 

Airunoorth  4"  Eobsan,  for  appellees. 

Granger,  J. — £.  E.,  Edward,  and  Lavina  (George  are  the  defendants. 
E.  E.  George  is  a  son  of  Edward  and  Lavina.  On  the  nineteenth  of  Janu- 
ary, 1886,  E.  E.  George  made  his  two  promissory  notes  for  two  hundred 
and  fifty  dollars  each  to  the  plaintiff,  to  become  due,  the  first  July  1,  1886, 
and  the  other  January  1,  1887,  with  interest  at  ten  per  cent.  The  notes 
were  for  money  loaned.  To  secure  the  notes,  Lavina  and  Edward  George 
executed  a  mortgage  on  certain  lots  in  West  Union,  which  bears  even  date 
with  the  notes.  At  the  time  of  the  execution  of  this  mortgage,  there  was 
a  prior  mortgage  incumbrance  of  one  hundred  dollars  in  favor  of  one  Jones. 
This  action  is  for  a  judgment  and  foreclosure  of  the  mortgage  to  the  plain- 
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tiff.  The  answer  admits  the  exeoation  of  the  notes  and  mortgage;  avers 
an  agreement  by  the  plaintiff,  at  the  time  of  the  execution  of  the  mortgage 
^to  him,  to  pay  off  and  cancel  of  record  the  Jones  mortgage.  It  also  alleges 
that  at  the  time  the  mortgage  to  the  plaintiff  was  signed,  and  as  an  induce- 
ment thereto,  the  plaintiff  represented  to  Lavina  and  Edward  George  that 
E.  E.  George  "was  engaged  in  business  at  Sioux  City,  Iowa;  that  he  was 
perfectly  good;  that  his  store  was  running  all  right;  that  his  stock  of 
goods  was  new,  and  the  best  in  Sioux  City  in  that  line;  that  he  had 
between  three  and  four  thousand  dollars'  worth  of  goods  in  the  store;  that 
he  had  been  in  the  store  nearly  every  day,  and  knew  all  about  it."  The 
answer  avers  the  statements  to  be  false,  and  known  to  be  so,  and  that 
they  were  induced  thereby  to  execute  the  mortgage;  and*they  ask  to  be 
dismissed  with  costs.  The  district  court  gave  judgment  against  £.  E. 
Gteorge  on  the  notes,  and  denied  the  foreclosure. 

The  testimony  as  to  an  agreement  to  pay  off  the  Jones  mortgage  is 
conflicting.  One  thought,  to  our  minds,  overshadows  that  part  of  the 
defense.  The  object  of  the  transaction,  on  the  part  of  the  plaintiff,  was 
the  interest  on  the  loan.  This  would  amount,  for  the  time  to  run,  to  about 
thirty-five  dollars;  and  it  is  so  unreasonable  for  the  plaintiff  to  agree  to 
pay  off  a  one  hundred  dollar  mortgage  to  effect  the  loan  that  it  is  difficult 
to  believe  the  plaintiff  proposed  to  do  so,  and  it  is  equally  difficult  to 
believe  that  such  a  proposition  would  be  accepted  in  good  faith  by  persons 
of  ordinary  understanding,  which  we  assume  the  defendants  to  be.  The 
proposition,  as  a  business  one,  involves  such  an  absurdity  that  to  believe 
it  was  ever  made  or  accepted  in  good  faith  requires  the  most  convincing 
proof, — such  as  is  not  in  the  record  before  us. 

We  are  unable  to  concur  in  the  view  of  the  district  court  on  the  ques- 
tion of  fraudulent  representations.  It  appears  that  the  plaintiff  and  E.  E. 
George  went  from  Sioux  City  to  West  Union  the  day  before  the  mortgage 
was  made,  and  stayed  at  the  house  of  Lavina  and  Edward  Gtoorge  that 
night;  and  there  was  abundant  opportunity  for  talk  before  the  mortgage 
was  made.  E.  E.  George  had  been  in  business  in  Sioux  City,  and  his  bus- 
iness had  then  been  closed  by  his  creditors;  and  he  seems  to  have  been 
trying  to  secure  the  loan  as  a  relief  from  his  present  difficulty.  If  the 
statements  of  Lavina  and  Edward  are  true,  then  £.  E.  George  is  such  a 
consummate  villain  as  to  render  his  testimony  of  no  moment  whatever; 
and  it  is  in  part  on  his  testimony  that  they  rely  in  this  case.  To  credit 
the  claims  of  the  defendants,  we  must  believe  that  the  plaintiff  came  from 
Sioux  City  to  West  Union  to  make  the  five  hundred  dollar  loan  for  less 
than  one  year,  and,  to  obtain  security,  agreed  to  pay  one  hundred  dollars 
to  purchase  a  prior  mortgage,  and  besides  falsely  made  the  representations 
as  to  the  standing  of  E.  E.  George,  which,  if  true,  would  have  made  him 
(George)  abundantly  good  for  such  a  loan  on  short  time.  The  circum- 
stances are  against  the  security  having  been  given  under  any  such  induce- 
ments or  representations.  Some  of  the  statements  of  the  defendants  as  to 
the  inducements  to  make  the  security,  and  their  reliance  thereon,  impress 
us  so  unfavorably  that  we  are  unwilling  to  give  credence  to  their  state- 
ments where  contradicted  by  other  evidence.    The  record  dearly  shows 
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that,  long  after  the  mortgage  in  suit  was  given,  Edward  (George  acknowl- 
edged their  obligation  to  pay  both  mortgages;  and  it  would  also  appear 
that  the  thought  of  such  a  defense  oame  long  after  this  suit  was  begun. 
The  evidence  is  not  of  a  character  that  should  overcome  such  an  instru- 
ment, with  the  other  evidence  in  its  support. 

The  plaintiff  should  have  his  decree  of  foreclosure,  and  the  cause  is 
remanded  to  the  district  court  for  that  purpose.    Reversed. 


The  State  of  Iowa,  Appellee,  v.  W.  D.  Hog  an.  Appellant. 

Appeal:  assignment  or  errors  not  controverted. 

Ajppealfram  Plymouth  District  Court— -Uov.  Scott  M.  Ladd,  Judge. 

Friday,  December  18,  1891. 

Indictment  for  seduction.  Verdict  and  judgment  of  conviction,  and 
the  defendant  appeals. — Reversed, 

Argo  f  McDuffie  and  A.  S,  Blair,  for  appellant. 

John  r.  Stone,  Attorney  (General,  for  the  state. 

Granger,  J. — The  judgment  in  this  case  was  affirmed  in  this  court 
at  the  May  term,  1890  (81  Iowa,  — ),  and  was  then  before  us  without 
brief  or  argument,  and  with  an  imperfect  abstract.  Upon  a  showing  that 
the  submission  was  through  inadvertence,  and  without  the  preparation 
intended,  a  rehearing  was  granted,  and  the  case  is  again  submitted.  It 
is  now  urged  ''that  the  verdict  is  contrary  to  and  against  the  evidence, *' 
because  of  which  appellant  asks  a  reversal.  The  claim  is  not  contro- 
verted by  the  prosecution,  and  we  are  led  to  infer  that  its  correctness  is 
not  questioned.  In  this  view  of  the  situation  we  may  readily  concur,  and, 
without  any  discussion  of  the  evidence  or  facts,  the  judgment  will  be 

REVERSED. 


The  State  op  Iowa,  Appellee,  v.  D.  C.  Haworth,  Appellant. 

Appeal:  record:  no  judgment  shown. 

Appeal  from  Polk  District  Ct>ur^— Hon.  Marcus  Eavakaqh,  Jr.,  Judge. 

Friday,  December  18,  1891. 

Indictment  for  robbery.    A  verdict  of  guilty,  and  the  defendant 
appealed. — Dismissed. 
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MeBenry,  Jones  j-  McHenry,  for  appellant. 

John  Y,  Stone,  Attorney  General,  and  Thos.  A,  Cheshire,  for  the  state. 

Granger,  J. — We  are  without  jurisdiction  to  determine  the  question 
presented  in  the  case.  The  defendant  was,  by  an  order  of  this  court, 
permitted  to  present  his  abstract  of  record  in  type- writing.  An  abstract 
is  on  file,  but  it  nowhere  shows  that  a  judgment  has  been  entered  in  the 
case,  and  no  appeal  can  be  taken  in  a  criminal  case  until  after  a  judg- 
ment has  been  rendered.  Code,^section  4522.  The  fact  is  jurisdictional, 
and  must  affirmatively  appear.  State  v.  Wheeler,  65  Iowa,  619.  SeCi  also, 
State  V,  Briggs,  73  Iowa,  456.    The  appeal  is  dismissed. 


The  State  of  Iowa,  Appellee,  v.  C.  L.  Christianson,  Appellant. 

Appeal:  evidence:  affirmance. 

Appeal  from  Momma  District  Court,— Hov,  C.  H.  Lewis,  Judge. 

Fbidat,  December  18,  1891. 

The  defendant  was  indicted  and  convicted  of  the  crime  of  commit- 
ting a  nuisance  by  keeping  and  maintaining  a  place  for  the  unlawful 
sale  of  intoxicating  liquors.    He  appeals  to  this  court — Affirmed, 

No  appearance  for  either  party. 

Beck,  0.  J. — This  case  is  submitted  upon  a  transcript  of  the  reoord, 
without  abstract  or  argument  for  either  party.  We  have  examined  the 
transcript,  and  find  no  errors  in  it.  The  judgment  of  the  district  court 
is  affirmed. 


The  State  of  Iowa,  Appellee,  v.  Samuel  C.  Bailet,  Appellant. 
Appeal  in  Criminal  Cause:  confession  of  error  as  assigned: 

NSW  TRIAL. 

Appeal  from  Fayette  District  Court, ---Rots,  W.  A.  Hoyt,  Judge. 

Friday,  December  18, 1891. 

Indictment  for  seduction.    There  was  a  trial  by  jury,  resulting  in  a 
verdict  of  guilty.    The  defendant  appeals. — Beversed, 
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Nohle  ^  XJpdegrafff  Ainswarth  4"  Bohaon,  Wm,  H.  Bailey  and  F.  S. 
BuvHiigf  for  appellant. 

John  Larkin  and  D.  W.  Clements^  Chanty  Attorney,  for  the  state. 

Granger,  J. — Appellee  files  in  the  case  a  wiitten  confession  of 
errors  committed  on  the  trial  of  the  cause,  as  presented  by  the  assign- 
ment of  errors,  and  asks  for  a  reversal  of  the  case,  and  that  it  be 
remanded  for  a  new  trial.  The  application  is  upon  notice  to  the  appel- 
lants, and,  as  the  errors  confessed  appear  to  be  prejudicial,  the  applica- 
tion to  docket  the  cause,  reverse  and  remand  it,  will  be  granted. 
Reversed. 


The  State  of  Iowa,  Appellee,  v.  William  Kilmer,  Appellant. 
Appeal:  record:  affirmance. 

Appeal  from  Poweshiek  District  Court. — Hon.  A.  R.  Dewst,  Judge. 
Fridat,  December  18,  1891. 

The  defendant  was  accused  and  convicted  of  the  crime  of  nuisance. 
He  was  adjudged  to  pay  a  fine  of  five  hundred  dollars  and  costs,  and  to 
be  imprisoned  in  the  county  jail  until  the  sum  should  be  paid.  From  that 
judgment  he  appeals.—- ^j^rmed. 

No  appearance  for  either  party. 

Robinson,  J.— This  cause  was  submitted  to  us  without  argument  on 
a  transcript  which  does  not  show  any  of  the  evidence  on  which  the  cause 
was  tried.  We  have  examined  the  record  with  care,  but  have  found 
nothing  of  which  the  appellant  can  complain.  The  charge  of  the  court, 
80  far  as  we  are  able  to  determine  in  the  absence  of  the  evidence,  was 
fair  to  the  defendant.  It  does  not  appear  that  any  exception  was  taken 
to  the  charge,  nor  to  any  part  of  it,  nor  to  the  judgment.    Affirmed. 


The  State  of  Iowa,  Appellee,  v.  J.  C.  Cantonwine,  Appellant. 

Appeal:  record:  affirmance. 

Appeal  from  Jones  District  Court. — Hon.  James  D.  Giffen,  Judge. 

Friday,  December  18,  1891. 

The  defendant  was  convicted  of  the  crime  of  assault,  and  from  a 
judgment  imposing  a  fine  of  ten  dollars  and  costs  he  appeals.— ^^mifd. 
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No  appearance  for  either  party. 

Robinson,  J. — The  defendant,  by  an  information  filed  injnstiee's 
eourt,  was  accused  of  the  crime  of  assault  and  battery.  To  the  charge 
thus  made  he  entered  a  plea  of  not  guilty,  and  also  a  plea  of  former 
judgment  of  conviction.  He  was  tried  by  jury,  found  guilty  as  charged 
in  the  information,  and  adjudged  to  pay  a  fine  of  twenty  dollars  and  costs. 
From  that  judgment  he  appealed  to  the  district  court,  in  which  he  was 
again  tried,  and  convicted  of  the  crime  of  assault,  as  stated.  The  case  is 
submitted  in  this  court  on  a  transcript  of  the  record.  This  shows,  with 
other  portions  of  the  record,  the  chaise  of  the  court  to  the  jury,  a  motion 
in  arrest  of  judgment,  a  motion  for  a  new  trial,  and  a  skeleton  bill  of 
exceptions.  The  evidence  on  which  the  case  was  determined  is  not  con- 
tained in  the  transcript.  All  the  grounds,  but  one,  of  the  motions  speci- 
fied, were  of  such  a  character  that  the  action  of  the  court  in  overruling 
them  cannot  be  reviewed,  in  the  absence  of  the  evidence.  One  of  the 
gprounds  of  the  motion  for  a  new  trial  was  alleged  error  of  the  court  in 
giving  certain  paragraphs  of  its  charge  tp  the  jury.  We  have  examined 
the  paragraphs  to  which  objection  is  made,  but  do  not  find  any  error 
therein  prejudicial  to  defendant.  The  charge  does  not  submit  to  the  jury 
the  plea  of  a  former  conviction,  but  the  bill  of  exceptions  recites  that 
the  cause  was  tried  on  the  information,  and  the  plea  of  not  guilty,  and  no 
objection  to  such  trial  is  shown.  Hence  we  condud^e  that  the  second 
plea  was  withdrawn  or  waived  in  the  district  court. 

We  find  nothing  in  the  record  to  justify  a  reversal  of  the  judgment 
0^  the  district  court.    It  is  therefore  affirmed. 


A.  Oyerton,  Appellee,  v.  George  Sohindble,  Appellant. 

Liquor  Nuisance :  abatement:  KNowiiiEDOE  of  owner. 

Appeal  from  Pottawattamie  District  Court,^Rov.  N.  W.  Mact,  Judge. 

TUESDAT,  Januart  19,  1892. 

Action  under  sections  1540  and  1542  of  Code  to  abate  and  enjoin  a 
nuisance.  There  was  a  decree  for  the  plaintiff.  The  defendant  appeals. 
Affirmed. 

O.  A,  Holmes,  for  appellant. 

Stone  4"  Sims,  for  appellee. 

Oiven,  J.— This  action  is  against  John  Beck  and  George  Schindele, 
defendants.    Sohindele  alone  appeals. 
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The  petition  charges  that  the  defendant  Beck  had  for  a  month  or 
more  sold  and  offered  for  sale  at  the  place  described,  intoxicating 
liquors,  in  violation  of  law;  ''that  the  defendant,  John  Beck,  is  the 
owner  of  said  building,  and  the  defendant,  George  Schindele,  is  the 
owner  of  said  real  estate;  and  that  such  use  and  occupation  of  the  same 
has  been  and  is  with  his  knowledge  and  consent/'  The  defendant  Schin- 
dele answered  as  follows:  "That  he  admits  that  he  is  the  owner  of  the 
ground  on  which  the  building  in  the  above  cause  is  located,  which  is 
alleged  to  be  a  nuisance,  but  denies  that  he  is  the  owner  of  said  building, 
and  that  he  permits  and  allows  intoxicating  and  vinous  liquors  to  be  sold 
thereon  contrary  to  law.  This  defendant  further  alleges  that  he  has  no 
control  over  said  building  or  right  thereto;  that  the  owners  thereof  are 
unknown  to  this  defendant;  wherefore  he- demands  judgment  for  costs/' 
The  appellant's  sole  complaint  is  that  decree  was  entered  against  him 
without  any  evidence  that  he  had  notice  or  knowledge  that  the  ground 
owned  by  him  and  described  in  the  petition  was  being  used  by  John  Beck 
as  a  place  for  the  sale  of  intoxicating  liquors,  in  violation  of  law.  The 
testimony  is  set  out  at  length,  and  fully  confirms  the  appellant's  claim 
that  there  was  no  such  testimony.  Under  the  pleadings  it  was  not 
required  that  the  plaintiff  should  prove  such  knowledge,  as  the  allegation 
of  knowledge  is  not  denied  in  the  answer.  The  decree  of  the  district 
coart  is  affirmed. 


LeMars  National  Bank,  Appellee,  v.  Joseph  Gehlen  et  dl,,  Appellants. 

Partnership :  liabiuty  as  surety  on  note. 

Appeal  from  Plymouth  District  Court. — Hon.  Scott  M.  Ladd,  Judge. 

Tuesday,  January  19,  1892.  * 

Action  at  law  to  recover  the  amount  of  a  promissory  note.  There 
was  a  trial  by  the  court  without  the  aid  of  a  jury,  and  a  judgment  in 
favor  of  the  plaintiff.  The  defendants,  Gehlen  Bros,  and  Joseph  Gehlen, 
appeal. — Affirmed, 

Struble,  Bischel  f  Eart,  for  appellants. 

No  appearance  for  appellees. 

BOBINSON,  C.  J.— The  note  upon  which  this  action  is  brought  is  for 
the  sum  of  eight  hundred  and  fifty  dollars,  dated  January  9,  1886,  pay- 
able to  the  plaintiff,  sixty  days  after  date,  with  ten  per  cent,  interest 
after  maturity,  and  purports  to  be  sigued  by  William  H.  Kurtz,  Gehlen 
Bros.,  and  J.  H.  Gehlen.  Gehlen  Bros,  and  Joseph  Gehlen  filed  an 
answer,  in  which  they  denied  liability  on  the  note,  and  averred  that, 
when  the  note  was  made,  the  firm  of  Gehlen  Bros,  was  a  paitnership,  of 
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which  John  H.  Gtehlen  and  Joseph  Gehl en  were  the  only  partners;  that 
the  firm  carried  on  the  business  of  operating  a  mill,  making  flour  and 
feed,  and  buying  grain  for  milling  purposes,  and  selling  and  shipping 
grain,  flour,  and  feed;  that  the  firm  name  was  attached  to  the  note  as 
surety  by  John  H.  Gtehlen,  without  the  knowledge  or  consent  of  Joseph 
Gehlen,  and  without  authority,  and  for  a  purpose  not  within  the  scope  of 
the  partnership  business.  The  court  found  that  the  firm  of  Gtohlen  Bros, 
received  four  hundred  and  fifty  dollars  of  the  consideration  for  which  the 
note  was  given,  and  rendered  judgment  for  that  amount,  with  interest  at 
ten  per  cent,  per  annum,  an  attorney's  fee  of  thirty-seven  dollars  and 
sixty-four  cents,  and  costs,  against  the  firm  and  Joseph  Gtohlen  and  in 
favor  of  the  plaintiff.  There  is  an  irreconcilable  conflict  in  the  evidence, 
that  offered  on  the  part  of  the  plaintiff  tending  to  show  that  Oehlen  Bros, 
received  four  hundred  and  flfty  dollars  of  the  money  for  which  the  note 
was  given,  &i^d  that  it  was  the  custom  of  the  flrm  to  sign  notes  as  surety; 
also  that  Jose|^  Gehlen  had  recognized  liability  on  the  note  on  the  part 
of  himself  and  the  firm.  The  evidence  on  the  part  of  the  defendants 
tended  to  show  that  the  note  in  suit  was  a  renewal  of  one  given  in  the 
year  1884  by  Kurtz,  which  had  been  signed  by  (Gehlen  Bros,  as  surety; 
but  the  testimony  of  Kurtz,  given  in  behalf  of  the  defendants,  in  some 
respects  corroborates  the  evidence  for  the  plaintiff,  in  admitting  that 
some  of  the  money  for  which  the  note  was  given  was  received  by  Gehlen 
Bros.  The  claim  of  the  plaintiff  is  also  corroborated  in  other  respects.  It 
would  serve  no  good  purpose  to  set  out  the  evidence  at  length.  It  is 
sufficient  to  say  that  it  so  far  supports  the  finding  and  judgment  of  the 
district  court  that  we  are  not  authorized  to  set  them  aside.  As  the  note 
was  a  valid  obligation  on  the  part  of  the  firm  and  its  members  for  the 
amount  of  the  judgment  rendered  in  favor  of  the  plaintiff,  and  as  the  note 
provided  for  the  payment  of  a  reasonable  attorney's  fee,  it  was  not  error 
to  allow  for  that  purpose  the  sum  specified  in  the  judgment.    Affirmed. 


Wm.    n.    McHenrt   et  al.  Appellants,  v.  Stephen  King,  Assignee, 

Appellee. 

General  Assigrninent:  trust  fund:  sureties:  i^ubrogation. 

•  Appeal  from  Harrison  District  Court.— Roix.  G.  W.  Wakefield,  Judge. 

Thursday,  January  21,  1892. 

AcrnoN  in  equity  to  recover  for  an  amount  of  money  paid  by  the 
plaintiffs  as  sureties  for  the  assignors  of  the  defendants.  A  demurror  to 
the  petition  was  sustained,  and  the  plaintiffs  appeal. — Affirmed. 

John  A.  Berry,  for  appellants. 

<6[.  I,  King,  for  appolleo. 
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Robinson,  C.  J. — ^The  petition  show^Jhe  following  facts:  In  January, 
1888,  the  board  of  supervisors  of  Harrison  county  authorized  L.  E. 
Massey,  the  county  treasurer,  to  deposit  in  the  Boyer  Valley  Bank  of 
Woodbine,  Iowa,  a  certain  sum  of  money,  as  authorized  by  section  912  of 
the  Ck>de.  A  bond  signed  by  the  plaintiffs  as  sureties  was  given  as  con- 
templated by  the  statute,  and  money  to  the  amount  of  three  thousand,  five 
hundred  and  sixty-seven  dollars  and  fifty-two  cents  was  thereafter 
deposited  in  the  bank  by  the  treasurer.  The  bond  stated,  in  effect,  that 
Phineas  Gadwell  and  William  C.  Cadwell,  as  partners,  were  the  owners  of 
the  bank.  On  the  ninth  day  of  October,  1888,  the  members  of  the  bank 
made  to  the  defendant  a  general  assignment  of  all  the  property  of  the 
bank  for  the  benefit  of  their  creditors.  At  that  time  the  deposit  specified 
had  not  been  drawn  out,  and  in  December,  1888,  on  demand  of  the 
treasurer,  it  was  paid  to  him  by  the  plaintiffs  as  sureties.  The  bond  was 
at  that  time  delivered  to  them,  and  they  were  subrogated  to  all  the  rights 
which  had  been  held  by  the  county  and  the  treasurer.  The  plaintiffs 
were  induced  to  sign  the  bond  by  the  assurances  of  the  officers  of  the 
bank  that  it  was  solvent  and  in  a  prosperous  condition,  and  by  the  state- 
ment that  the  bond  would  be  signed  by  more  persons  than  the  number 
who  actually  signed  it.  At  the  time  the  bond  was  obtained  and  at  the 
time  the  deposits  were  made  the  bank  was  hopelessly  insolvent,  but  the 
plaintiffs  signed  the  bond  believing  the  statements  of  the  officers  to  be 
true.  They  claim  that  the  deposit  should  be  treated  as  a  trust  fund,  and 
that  the  amount  they  paid  to  the  treasurer  should  be  refunded  to  them 
before  payments  are  made  to  other  creditors,  and  ask  for  an  order  direct- 
ing such  payment  to  be  made  by  the  defendant.  The  ground  of  the 
demurrer  is  that  the  facts  stated  in  the  petition  do  not  entitle  the  plaintiffs 
to  the  relief  demanded.  It  appears  that  the  questions  involved  in  this 
case  are  the  same  as  those  considered  and  determined  in  Cadwell  v.  King, 
84  Iowa,  228.  We  adhere  to  the  conclusions  announced  in  that  case. 
The  judgment  of  the  district  court  is  therefore  affibmsd. 
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1.85  710  Benjamin  Lombard,  Jr.,  Appellant,  v.  Edwin  J.  Bush  et  aL,  Appellees. 

Appeal:  waiver:  aooeptanob  of  payment  of  judgment. 

Appeal  from  Union  District  Court, — Hon.  J.  W.  Hartet,  Judge. 

Saturday,  January  23, 1892. 

Action  in  equity  to  recover  the  amount  due  on  a  promissory  note, 
and  to  foreclose  a  mortgage  given  to  secure  its  payment.  A  judgment  for 
the  amount  due  on  the  note  and  for  the  foreclosure  of  the  mortgage  was 
rendered  in  favor  of  the  plaintiff,  but  from  a  portion  of  the  judgment 
which  awarded  to  the  defendant  S.  E.  Bex  the  possession  of  the  mort- 
gaged  premises  from  the  sixth  day  of  August,  1889,  and  the  r^nts  whicb 
should  accrue  after  that  date,  the  plaintiff  appeal^ 
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D.  Ettien,  for  appellant. 

MeDeil  f  SulUvan,  for  appellees  S.  E.  Bex  and  C.  8.  Bex. 

B0BIN8ON,  0.  J. — ^The  material  facts  in  this  ease  are  set  out  quite 
fully  in  the  opinion  in  Anglo-American  Land  Mortgage  j-  Agency  Co,  v, 
Bu$h,  ante,  p.  — ,  and  need  not  be  repeated  here.  The  district  court  in 
this  case,  as  in  that,  found  that  Mrs.  S.  E.  Bex  was  entitled  to  the  posses- 
sion of  the  mortgaged  property  from  the  sixth  day  of  August,  1880,  and  to 
the  rents  which  should  accrue  after  that  date  until  such  time  as  her  right 
of  redemption  should  expire,  in  ease  the  plaintiff  should  cause  the 
premises  to  be  sold  for  the  payment  of  his  judgment.  It  is  made  to 
appear  that  the  plaintiff,  before  taking  his  appeal  in  this  case,  caused  an 
execution  to  issue  on  hi^  judgment,  by  yirtue  of  which  the  mortgaged 
premises  were  sold  for  an  amount  sufficient  to  satisfy  the  judgment,  and 
that  it  was  satisfied  from  the  proceeds  of  the  sale.  Under  these  circum- 
stances the  plaintiff  had  ceased  to  have  any  interest  in  that  portion  of 
the  judgment  of  whi«»h  he  complains.    His  appeal  is  therefore  dismissed. 


Edimbubo-Lombard  iNyBSTMENT  GoMPANT,  LiMiTXD,  Appellant,  V.  Edwin 
J.  Bush,  et  al.,  Appellees. 

Appeal :  waiver:  aooeptanoe  of  patment  of  judgment. 

'  Appeal  from  Union  District  Ctmr*.— Hon.  J.  W.  Harvey,  Judge. 

MONDAT,  Januart  25,  1892. 

Action  on  a  note  and  for  the  foreclosure  of  a  mortgage.  There  was  a 
judgment  and  decree  of  foreclosure  for  the  plaintiff,  but  denying  to  it  the 
possession  of  and  rents  accruing  from  certain  real  estate  prior  to  the 
expiration  of  the  period  for  redemption,  and  awarding  the  same  to  defend- 
ant 8.  E.  Bex.  From  the  part  of  the  judgment  awarding  the  possession 
and  rents  of  the  real  estate  to  S.  E.  Bex  the  plaintiff  appealed. — Dismissed, 

D,  H,  Bttien,  for  appellant. 

McDiil  4-  Sullivan,  for  appellees. 

Granger,  J. — This  case,  as  to  all  essential  facts,  is  precisely  like  that 
of  Lombard  v.  Bush,  ante  p,  — ,  and  is  controlled  by  the  same  rules  of 
law.    The  appeal  is  therefore  DiSMissED. 
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O.  B.  Atrbs,  Appellant,  v.  Johanna  Grill  et  dl,,  Appellees. 

Homestecul :  abandonment:  judgment:  uen. 

Appeal  from  Clinton  District  Cour^^HoN.  C.  M.  Waterman,  Judge. 

THUR6DAT,  January  28, 1892. 

This  is  a  petition  in  equity  to  quiet  the  title  of  the  plaintiff  to  fifteen 
aores  of  land.  There  was  a  hearing  upon  the  merits,  and  a  decree  for  the 
defendants.    The  plaintiff  appeals. — BeversetU 

A,  E,  McCoy,  for  appellant. 

P.  B,  Wolf,  for  appellees. 

Bothrock,  J.— The  plaintiff  claims  title  to  the  land  by  virtae  of  a 
deed  of  conveyance  from  Petrina  Momsen  and  John  Momsen,  her  hus- 
band, made  and  delivered  on  the  twenty-fifth  day  of  March,  1882.  Mom- 
sen and  his  wife  commenced  to  occupy  the  land  as  a  homestead  in  the 
month  of  February,  1870,  and  continued  to  occupy  it  as  a  homestead  until 
August,  1880,  when  they  changed  their  residence  to  Marion  county.  The 
evidence  shows  that  the  occupancy  of  the  homestead  was  not  continuous. 
There  was  a  period  when  it  was  unoccupied,  and  Momsen  and  his  wife 
occupied  a  dwelling  house  in  the  city  of  De  Witt,  a  few  miles  distant  firom 
the  land  in  controversy.  There  is  a  conflict  in  the  evidence  as  to  the  time 
the  said  parties  resided  in  De  Witt,  and  whether  the  homestead  right  to 
the  land  in  controversy  was  abandoned  by  reason  of  the  said  residence  in 
De  Witt.  The  preponderance  of  the  evidence  shows  that  said  residence 
was  for  about  six  months.  It  appears  that  Momsen  bought  the  house  in 
which  he  lived  in  De  Witt.  This  is  a  strong  circumstance  tending  to  show 
an  abandonment  of  the  homestead  on  the  land.  But  he  made  no  pay- 
ment on  the  home  he  purchased,  and  the  evidence  shows  by  a  dear  pre- 
ponderance that  he  did  not  intend  to  abandon  his  homestead.  The 
defendants  claim  title  to  the  land  by  a  certificate  of  a  sheriff's  sale  made 
upon  a  judgment  upon  a  promissory  note  against  John  Momsen.  The 
note  was  executed,  and  the  obligation  for  which  it  was  given  was  con- 
tracted, after  the  homestead  right  attached.  The  judgment  was  not  a  lien 
on  the  homestead  unless  it  was  abandoned.  There  is  no  evidence  that 
there  was  any  abandonment  by  the  removal  to  Marion  county,  audit 
appears  to  us  that  the  conveyance  made  to  the  plaintiff  conferred  a  good 
title  as  against  any  claim  of  the  defendants. 

There  are  other  questions  presented  by  the  record  which  are  not 
important  to  consider.  They  involve  a  conveyance  of  the  land  from 
Momsen  to  his  wife  through  a  trustee,  and  the  fact  that  the  execution 
was  not  issued  on  the  judgment  under  which  the  defendants  daim  until 
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after  the  oonyeyance  of  the  land  to  the  plaimtiff.  We  place  our  decision 
of  the  caae  upon  the  ground  that  the  land  in  controversy  was  a  homestead ; 
that  it  was  not  at  any  time  abandoned;  and  that  the  debt  of  Momsen, 
which  was  put  in  judgment,  could  not  be  made  a  lien  on  the  homestead, 
because  it  was  contracted  after  the  homestead  right  was  acquired. 
The  decree  of  the  district  court  will  be  reversbd. 


John  Buetzier,  Appellee,  y.  Benjamin  Jones,  Appellant. 

Conversion:  evidence:  special  findings:  excessive  verdict. 

Appeal  from  Webster  District  Cottr^~HoN.  8.  M.  Weaver,  Judge. 

Monday,  February  1,  1892. 

Action  to  recover  damages  for  the  alleged  wrongful  conversion  of 
property  by  the  defendants  Benjamin  Jones  and  L.  W.  Names.  The 
cause  was  continued  as  to  Names  and  tried  as  to  Jones.  From  a  judgment 
in  favor  of  the  plaintiiT,  Jones  appeals. — Affirmed, 

Healy  f  Healy  and  John  F.  Duncombe,  for  appellant. 

Teoman  ^  Eenyon,  for  appellee 

Robinson,  C.  J.— The  plaintiff  alleges  that  the  defendants  confede- 
rated and  conspired  together  to  cheat  and  defraud  him,  and  that,  as  a 
result  of  their  conspiracy  and  eflforts  to  carry  it  into  effect,  they  wrongfully 
converted  to  their  own  use  one  hundred  and  sixty-eight  dollars  in  money, 
certain  cattle,  horses,  harness,  and  a  wagon,  of  the  value  of  five  hundred 
and  eighty  dollars,  and  the  avails  of  a  policy  of  fire  insurance  to  the 
amount  of  one  hundred  and  thirty-five  dollars.  Judgment  for  actual  and 
exemplary  damages  to  the  amount  of  fifteen  hundred  dollars  is  demanded. 
The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  one  thousand  dol- 
lars, but,  pending  a  motion  for  a  new  trial,  two  hundred  dollars  of  that 
amount  was  remitted  at  the  instance  of  the  court,  and  judgment  rendered 
against  the  defendant  Jones  for  the  remainder. 

I.  There  is  much  conflict  in  the  testimony,  but  the  facts  which  the 
jury  seem  to  have  been  authorized  to  find  are  substantially  as  follows:  In 
November,  1884,  the  plaintiff  owned  land  in  Calhoun  county,  on  which 
there  was  an  incumbrance,  which  on  the  eleventh  day  of  that  month 
amounted  to  four  hundred  and  thirty-two  dollars.  At  that  time  the  plain- 
tiff owed  one  Schleichardt  a  note  for  one  hundred  dollars,  given  in  the 
year  1881,  and  secured  by  a  chattel  mortgage  on  some  of  the  cattle  in 
question.  He  also  owed  a  note  for  sixty  dollars,  given  to  one  Goldsworthy 
in  August,  1884,  and  secured  by  a  chattel  mortgage  on  the  team,  wagon, 
and  harness.  On  the  eighth  day  of  November,  1884,  the  plaintiff,  in 
searching  for  another  person  in  Ft.  Dodge  to  aid  in  obtaining  money  with 
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which  to  remove  the  inoambranoe  on  his  land,  met  Names,  who  offered  to 
get  the  money  required.  They  went  out  and  saw  Jones.  He  chiimed  of 
the  plaintiff  an  amount  due  for  meat  sold  him,  and  in  settlement  of  that 
claim  the  plaintiff  gave  to  Jones  a  note  for  ten  dollars  and  thirty  cents. 
An  agreement  was  then  made  in  regard  to  a  loan,  and  it  was  arranged  that 
the  plaintiff  should  take  his  wife  to  Ft.  Dodge,  and  give  security  for  the 
money  desired.  Two  days  later  he  and  his  wife  went  to  Ft.  Dodge,  and 
there  met  the  defendants.  Jones  then  spoke  about  the  chattel  mortgages, 
and  proposed  to  advance  enough  money  to  satisfy  them  also.  The  plain- 
tiff at  first  objected  to  the  proposal,  saying  that  he  had  hogs  and  oats  to 
spare,  and  could  pay  the  Goldworthy  mortgage  in  January,  when  it  would 
become  due ;  and  that  the  Schleichardt  claim  was  not  being  pressed ;  that 
the  interest  had  been  paid  for  several  years;  and  that  he  had  an  unsettled 
account  with  the  holder.  But  Jones  insisted  on  his  proposition,  and 
refused  to  advance  any  money  unless  it  was  accepted.  It  was  necessary 
for  the  plaintiff  to  have  the  money  needed  at  the  office  of  the  clerk  of  the 
<2ourts  at  Rockwell  City  on  the  next  day,  in  order  to  redeem  from  the 
incumbrance  on  his  land  and  he  finally  pelded  to  the  demands  of  Jones, 
and  gave  a  note  for  six  hundred  dollars,  due  in  one  year,  with  interest 
thereon  at  ten  per  cent,  per  annum.  The  note  was  signed  by  the  plaintiff 
and  his  wife,  and  was  secured  by  a  mortgage  on  the  land,  executed  by  the 
plaintiff  and  his  wife,  and  by  a  chattel  mortgage  on  the  cattle,  horses, 
harness  and  wagon,  executed  by  the  plaintiff.  On  the  next  day  the 
defendants  met  the  plaintiff  at  Rockwell  City,  and  the  incumbrance  on  the 
land  was  discharged  by  the  payment  of  four  hundred  and  thirty -two  dol- 
lars to  the  clerk.  The  plaintiff  claims  that  Jones  retained  the  remainder 
of  the  amount  for  which  the  six  hundred  dollar  note  was  given,  under  a 
promise  that  he  would  satisfy  the  Schleichardt  and  Goldsworthy  claims 
with  it,  and  apply  the  balance  upon  the  note  for  ten  dollars  and  thirty 
cents.  He  did  not,  however,  satisfy  those  claims.  In  January,  1885,  the 
house  of  plaintiff,  and  a  portion  of  the  contents,  were  destroyed  by  fire. 
The  property  so  destroyed  was  covered  by  a  policy  of  insurance,  and  soon 
after  the  fire  the  plaintiff  met  the  representatives  of  the  company,  and 
effected  a  settlement ;  the  company  agreeing  to  pay  three  hundred  and 
seventy-five  dollars  on  account  of  the  loss.  This  settlement  was  made 
without  the  knowledge  of  the  defendants.  In  February,  1885,  the  property 
included  in  the  Goldsworthy  mortgage  was  seized  for  the  purpose  of  fore- 
closing the  mortgage.  On  the  second  day  of  March  of  that  year  the  plain- 
tiff gave  to  Jones  a  note  for  eighty-five  dollars  and  sixty  cents,  which 
was  designed  to  satisfy  the  mortgage  last  named  and  the  note  for  ten 
dollars  and  fifty  cents;  and,  to  secure  the  new  note  thus  given,  executed 
a  chattel  mortgage  on  the  horses,  harness  and  wagon  in  controversy.  It 
appears  that  the  Goldsworthy  mortgage  was  then  satisfied.  The  insur- 
ance monjey  not  having  been  sent  to  the  plaintiff  at  the  time  he  exi>eoted 
it,  he  went  to  Ft.  Dodge,  where  he  saw  the  defendants,  and  was  persuaded 
by  them  that  he  should  recover  the  full  amount  of  the  policy,  which  was 
six  hundred  and  seventy-eight  dollars.  Names  represented  that  he  knew 
the  insoranoe  men  well,  and  could  collect  the  full  amount.    Accordingly 
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an  agreement  was  djrawn,  which  the  plaintiff  understood  gave  to  Names 
one-third  of  the  amount  of  the  policy  in  case  it  should  be  collected  in  full, 
but  which  was  in  fact  an  absolute  assignment  of  one-third  of  the  rights 
created  by  the  policy.  An  action  was  commenced  against  the  insurance 
company  to  recover  th&  amount  of  the  loss,  and  in  August,  1885,  the  plain- 
tiff discovered,  when  he  went  to  attend  the  trial,  that  the  case  had  been 
settled.  He  then  went  to  Ft.  Dodge,  saw  Names,  and  learned  that  the 
amount  he  had  collected  was  three  hundred  and  seventy-five  dollars.  On^ 
that  and  a  subsequent  visit  Names  accounted  for  two  hundred  and  forty 
dollars  of  the  money  he  had  received,"  of  which  one  hundred  dollars  were 
applied  on  the  six  hundred  dollar  note  held  by  Jones,  eighty -nine  dollars 
and  ten  cents  were  applied  in  paying  the  note  for  eighty-five  dollars  and 
.sixty  cents,  given  to  Jones  in  the  preceding  March,  and  the  remainder 
was  paid  in  money.  Names  retained  one  hundred  and  twenty-five  dollars 
— or,  as  alleged  by  the  plaintiff,  one  hundred  and  thirty-five  dollars— 
which  he  claimed  to  be  entitled  to  hold  as  fees  for  services  he  had  ren- 
dered the  plaintiff.  The  plaintiff  claims,  and  so  testified,  that  the  note 
for  ten  dollars  and  thirty  cents,  included  in  the  e^hty-five  dollar  and 
sixty-cents  note,  had  been  paid  with  oats  he  had  delivered  to  Jones,  and 
that  he  had  demanded  the  note  several  times  after  payment,  but  without 
success.  In  November,  1885,  the  plaintiff  obtained  from  Schleichardt  a 
credit  on  the  note  he  held  which  paid  the  interest  and  twenty-five  dollars 
of  the  principal.  On  the  fifth  day  of  December,  1885,  Jones  took  from 
8chIeiohardt  an  asssignment  of  his  note  and  mortgage,  for  which  he  paid 
seventy-five  dollars  and  twenty-five  cents.  A  few  days  later  he  com- 
menced the  foreclosure  of  the  mortgage  he  thus  acquired,  and  of  the 
chattel  mortgage  given  to  him  by  the  plaintiff  in  November,  1884,  and  the 
property  in  controversy  was  sold  under  the  mortgages  during  the  latter 
part  of  December,  1885.  The  amount  received  on  the  sale  was  two 
hundred  and  seventy- six  dollars  and  ten  cents,  from  which  fifty- eight 
dollars  were  deducted  as  expenses,  leaving  two  hundred  and  eighteen  dol- 
lars and  ten  cents,  which  were  paid  to  Jones.  Of  that  amount  Jones  has 
credited  himself  with  seventy-five  dollars  and  sixty-two  cents  as  paid  to 
Schleichardt  for  his  claim,  and  has  indorsed  one  hundred  and  forty-two 
dollars  and  forty-nine  cents  on  the  six  hundred  dollar  note  in  addition 
to  the  one  hundred  dollars  received  Mm  the  insurance  company. 

The  defendant  Jones  alleged  in  justification  of  his  taking  and  selling 
the  cattle,  horses,  harness  and  wagon,  that  it  was  done  by  virtue  of  the 
I)ower  conferred  by  the  chattel  mortgage  given  to  him  in  November,  1884, 
to  secure  the  six  hundred  dollar  note,  which  was  due  and  unpaid  when 
the  property  was  taken  and  sold.  In  his  reply  the  plaintiff  avers  that  the 
real  estate  mortgage  was  given  to  secure  a  loan  for  four  hundred  and 
thirty -two  dollars,  and  that  the  chattel  mortgage  given  at  the  same  time 
was  desiimed  to  secure  a  loan  for  one  hundred  and  sixty-eight  dollars, 
which  was  to  be  applied  in  paying  the  Schleichardt  and  Gfoldsworthy 
claims  and  the  note  to  Jones  for  ten  dollars  and  thirty  cents,  and  that  it 
was  not  to  take  effect  unless  Jones  should  first  pay  those  claims  so  far  as 
the  sums  designed  to  be  secured  would  pay  them;  that  such  payment  was 
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not  made,  and  that  the  chattel  mortgage  was  void  for  want  of  considera- 
tion. The  defendant  Jones  claims  that  the  chattel  mortgage  for  six  han- 
dred  dollars  was  given  as  additional  security ;  that  all  of  the  six  hundred 
dollar  loan  was  paid  to  the  plaintiff,  and  that  he  used  four  hundred  and 
thirty-two  dollars  of  it  in  redeeming  his  land,  and -kept  the  remainder  for 
his  own  use ;  that  the  oats  were  delivered  to  him  as  a  bonus  given  to 
secure  the  loan  for  the  payment  of  the  Qoldsworthy  mortgage ;  and  that 
I  he  acted  in  good  faith,  and  with  due  authority,  in  all  that  he  did.  The 
alleged  conspiracy  with  Names  is  denied.  We  are  free  to  say  that  there 
is  much  evidence  which  tends  strongly  to  support  the  claims  of  this 
defendant,  and  that,  if  the  cause  was  triable  here  anew,  we  should  not 
find  in  all  respects  as  the  jury  did.  But  there  is  evidence  to  sustain  the 
claims  of  the  plaintiff,  and,  if  they  are  well  founded,  he  has  been  greatly 
oppressed  by  the  defendants,  and  is  entitled  to  relief.  He  is  illiterate, 
making  his  signature  with  a  mark.  Jones  and  Names  seem  to  have 
acted  in  concert  to  a  considerable  extent.  We  cannot  say  the  judgment 
is  so  far  unsupported  by  the  evidence  that  we  are  authorized  to  set  it 
aside. 

II.  Several  special  interrogatories  were  submitted  to  the  jury,  some  of 
which  were  not  answered.  The  right  of  a  party  to  have  all  interrogatories 
he  asks  submitted  to  the  jury  and  answered  is  not  absolute.  Scagel  v. 
Chicago f  M,  ^  St.  P.  R'y  Co.,  83  Iowa,  380.  We  have  examined  those  in 
question,  and  conclude  that,  so  far  as  material,  they  were  answered  in  the 
special  findings  which  the  jury  returned. 

III.  The  appellant  insists  that  the  amount  for  which  judgment  was 
rendered  is  excessive,  and  complains  of  certain  portions  of  the  charge  as  of 
a  nature  to  permit  the  jury  to  allow  more  than  the  plaintiff  was  entitled  to 
recover.  If  that  be  conceded,  the  amount  which  could  have  been  so 
allowed  is  less  than  that  which  the  plaintiff  was  required  to  remit; 
therefore  we  must  presume  that  the  error,  if  any,  was  cured  by  the 
remission. 

lY.  Much  complaint  is  made  of  the  failure  of  the  court  to  instruct  the 
jury  in  regard  to  certain  matters  which  the  appellant  insists  were  material. 
The  court  charged  the  jury  quite  fully  in  regard  to  the  issues  submitted 
for  their  determination.  The  defendant  asked  no  instruction  with 
reference  to  the  matters  to  which  he  refers,  and  cannot  now  justly 
complain  of  the  omission  of  the  court  to  instruct  the  jury  in  regard  to 
them. 

Other  questions  discussed,  which  are  governed  by  former  decisions  of 
this  court,  need  not  be  specially  mentioned.  We  have  examined  all  the 
questions  presented  by  the  appellant,  but  fail  to  discover  any  ruling 
or  omission  of  the  district  court  of  which  he  can  complain,  which 
could  have  resulted  to  his  prejiKlice.    The  judgment  of  the  district  court 

is  AFFIRMED. 
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Janb  T.  Smith,  Plaintiff,  v.  Citt  op  Des  Moines,  Defendant. 

Appeal:  servioe  of  notice:  record. 

Appeal  from  Polk  District  Court.-— Rom.  Charles  A.  Bishop,  Judge. 

Tuesday,  February  2,  1892. 

Action  to  recover  damages  for  injuries  alleged  to  have  been  sustained 
by  reason  of  negligence  on  the  part  of  the  defendant.  There  was  a  trial 
by  jury,  and  a  verdict  ana  judgment  for  the  defendant.    Dismissed, 

McHenry  f  McHenry  and  W.  H.  McHenry,  Jr.,  for  plaintiff. 

Hugh  Brennan  and  Wm.  H.  Baily,  for  defendant. 

Robinson,  G.  J. — This  cause  is  submitted  on  an  abstract,  an  addi- 
tional abstract,  and  a  motion  to  dismiss  and  affirm .  The  failure  of  the 
plaintiff  to  present  an  argument  would  have  deprived  her  of  the  right  to  a 
hearing  in  this  court  on  the  merits  of  the  case.  The. additional  abstract, 
which  is  not  denied,  states  that  notice  of  appeal  has  not  been  served  on 
the  clerk  of  the  district  court.  This  must  be  taken  as  true.  The  omis- 
sion to  serve  the  clerk  with  notice  is  fatal.  See  State  v.  Clossnerf  84  Iowa, 
401  (decided  at  present  term  of  this  court).    The  case  is  dismissed.] 


Martha  Cessna,  Appellant,  v.  H.  C.  Miller  et  ah,  Appellees.  Owe?* 

MS      726 

Parol  Afirreement  to  Convey  Real  Estate:  evidence.  "*■"■"" 

Appeal  from  Hardin  District  Court.— Hon.  J.  L.  Stevens,  Judge. 

Saturday,  February  6,  1892. 

Euzabeth  Crocket  died  on  the  fourteenth  day  of  August,  1887,  and 
left  surviving  her  six  children,  of  whom  the  plaintiff  is  one ;  the  other  five 
and  the  administrator  of  her  estate  being  parties  defendant.  During  her 
lifetime,  and  at  her  death,  Mrs.  Crocket  was  the  owner  of  one  hundred 
and  ten  acres  of  land,  which  is  a  subject  of  controversy  in  this  suit.  In 
November,  1887,  the  plaintiff  filed  against  the  estate  an  account  for  yearly 
services,  at  the  rate  of  four  dollars  per  week,  to  the  year  1880,  and  there- 
after at  five  dollars  per  week  to  August  15,  1887,  making  upwards  of 
twenty  years;  the  aggregate  for  the  time  being  four  thousand,  five  hundred 
and  eighty-nine  dollars,  with  a  credit,  '*by  time  lost,"  for  four  hundred 
and  sixty-eight  dollars,  and  asking  the  allowance  of  the  balance,  four 
thousand,  one  hundred  and  twenty-one  dollars.    By  amendments,  and  the 
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bringing  in  of  other  parties,  the  form  of  the  action  was  so  changed  that 
the  petition  shows  that,  in  1867  and  in  1872,  the  plaintiff  and  Mrs.  Crocket 
agreed,  orally,  that  if  the  plaintiff  remained  with  her  mother,  and  dili- 
gently and  faithfnlly  worked  for  her,  and  should  perform  *'the  necessary 
labor  in  and  about  the  house,  and  take  care  of  Mrs.  Crocket  during  the 
remainder  of  h^r  natural  life,''  she  should  receive  for  the  service  ''the 
home  farm,  consisting  of  one  hundred  and  ten  acres  of  land.''  The  peti- 
tion avers  full  performance  on  the  part  of  the  plaintiff,  and  asks  that  the 
title  to  the  land  be  decreed  in  her,  or,  if  that  be  refused,  that  her  claim  be 
allowed  against  the  estate.  The  district  court  dismissed  the  plaintiff's 
bill,  and  the  plaintiff  appeals. — Affirmed. 

H,  X.  Huff  and  F,  M.  Williams j  for  appellant. 

C  E.  Alhrooh,  for  appellees. 

Granger,  J. — The  following  appears  in  the  record  as  the  opinion  of 
the  district  court  in  connection  with  its  order  dismissing  the  plaintiff's 
petition:  ''The  plaintiff  resided  with  her  mother  for  several  years,  doing 
a  large  amount  of  labor,  both  in  the  house  and  upon- the  farm.  She  claims 
that  she  had  an  oral  contract  with  her  mother,  by  which  she  should 
become,  at  her  mother's  death,  the  owner  of  the  home  farm  as  compensa- 
tion for  her  labor,  and  in  consideration  of  caring  for  and  living  with  her 
mother  until  her  death.  To  establish  this  contract,  the  plaintiff  shows  by 
a  dozen  witnesses  that  her  mother  at  various  times  said,*  in  substance,  she 
intended  Martha,  the  plaintiff,  to  have  the  home  farm  after  her  death^ 
She  expressed  herself  to  these  witnesses  in  various  ways.  To  nearly  all 
of  them  she  either  stated  that  she  had  promised  the  farm,  to  Martha,  if  sho 
would  take  care  of  her  during  her  life,  or  that  she  calculated  to  give  it  to 
her,  because  she  had  rendered  deceased  such  valuable  services.  The 
plaintiff  did  in  fact  render  valuable  services  for  a  number  of  years  for  the 
deceased,  and  was  so  doing  up  to  the  date  of  her  mother's  death.  The 
mother  in  turn  was  assisting  her  daughter,  and,  if  we  stop  to  inquire  as  to 
the  relative  value  of  the  services  rendered  each  other,  we  must  conclude 
that  the  plaintiff  was  amply  rewarded  for  all  services  which  she  rendered ; 
so  that,  in  determining  the  question  as  to  whether  the  deceased  agreed 
with  the  plaintiff  that  if  the  plaintiff  worked  and  cared  for  her  during  her 
life  she  should  have  the  home  farm  as  her  compensation,  we  cannot  and 
should  not  assume  that  the  mother  was  owing  the  plaintiff  an3rthing,  in 
the  absence  of  an  express  contract.  The  statements  of  the  deceased 
above  referred  to,  if  consistent  with  the  conduct  of  the  parties  to  the 
alleged  contract,  ought  to  bind  her  administrator;  but  the  plaintiff's  con- 
duct, from  first  to  last,  contradicts  her  witnesses,  «.nd  the  conduct  of  the 
parties,  both  in  the  presence  of  each  other  and  the  declarations  of  the 
deceased  as  to  the  terms  upon  which  the  plaintiff  should  take  the  farm, 
are  entitled,  under  every  principle  of  law,  to  be  considered  as  of  greater 
weight  that  the  random  statements  testified  to  by  the  plaintiff's  witnesses. 
Other  evidence  which  tends  to  contradict  the  plaintiff's  witnesses  need 
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not  be  considered;  but  the  testimony  of  William  Stacey  shows  that  if  the 
deceased  had  then — April,  1887 — made  a  will,  the  plaintiff,  in  order  to  have 
held  the  farm,  would  have  been  compelled  to  pay  off  the  balance  of  the 
heirs;  and  this  is  consistent  with  nearly  every  declaration  testified  to  by 
the  plaintiff's  witnesses,  for  the  deceased  is  not  shown  to  have  attempted 
to  make  a  full  statement  of  the  disposition  which  she  intended  to  make  of 
her  property,  and  she  might  well  have  refrained  from  stating  the  condi- 
tions upon  which  her  daughter  should  take  the  home  farm.  The  plaintifTs 
bill  is  dismissed,  and  judgment  rendered  for  defendants.  J.  L.  Stevens, 
Judge." 

William  Stacey,  to  whom  reference  is  made  in  the  opinion  of  the 
court,  is  a  party  defendant,  and  was  a  son  of  Mrs.  Crocket.  He  was  a 
witness  on  the  trial,  and  gave  testimony  as  to  personal  communications 
between  himself  and  his  mother,  in  her  lifetime,  one  of  which  was  in 
regard  to  a  will,  as  indicated  by  the  language  of  the  district  court.  It  is 
urged  to  us  that  evidence  of  such  communications  was  improper  under  the 
provisions  of  Code,  section  3639;  and  we  are  disposed  to  that  view,  and  so 
treat  the  case  in  our  consideration  of  it.  But,  as  indicated  in  the  opinion, 
this  testimony  was  only  additional  to  other  testimony,  showing  the  same 
facts.  Of  course,  we  cannot  particularize  the  testimony.  It  is,  to  say 
the  most  for  it,  when  all  considered,  a  very  faint  showing  of  any  such 
agreement  as  is  alleged.  The  proof  is  entirely  insufficient,  and  we  concur 
in  the  conclusion  of  the  district  court.    The  judgment  is  affirmed. 


The  State  of  Iowa,  Appellee,  v.  Mike  Rink,  Appellant. 

Saloon  Nuisance:  judgment:  affirmance. 

Appeal  from  Jones  District  Court — Hon.  J.  H.  Pbeston,  Judge. 

Tuesday,  February  9,  1892. 

The  defendant  was  indicted,  tried  and  convicted  of  the  crime  of 
keeping  a  saloon  nuisance,  and  appeals. — Affirmed. 

KiNNE,  J.— This  appeal  is  presented  upon  a  transcript  of  the  indict- 
ment and  record  entry  otA  trial  by  jury,  and  judgment.  The  transcript 
does  not  contain  the  evidence,  or  the  instructions  given  by  the  court  to 
the  jury.  We  have  carefully  examined  the  record  and  find  no  error 
therein.    The  judgment  of  the  district  court  is,  therefore,  affirmsd. 
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The  State  of  Iowa,  Appellee,  v.  Samuel  Day,  Appellant. 

Nuisance:  judgment:  affirmance. 

Ajppeal  from  Polk  District  Courf.— Hon.  C.  P.  Holmes,  Judge. 

Tuesday,  February  9,  1892. 

The  defendant  was  indicted,  tried  and  tonvioted  of  the  crime  of 
keeping  a  saloon  nuisance,  and  appeals. — Affirmed, 

KiNNE,  J. — This  appeal  is  presented  upon  a'  transcript  of  the  infor. 
mation  and  record  entry  of  a  trial  by  jnry,  and  judgment.  The  tran- 
script does  not  contain  the  evidence,  or  the  instructions  of  the  court  to 
the  jury.  We  have  examined  the  record  and  discover  no  error  therein. 
The  judgment  of  the  district  court  is  affirmed. 


Benton  County  Bank,  Appellee,  v.  W.  B.  Walker,  Appellant. 

Promissory  Notes:  consideration:  evidence:  costs. 

Appeal  from  Benton  District  Court— Hov.  L.  G.  Einnb,  Judge. 

Wednesday,  February  10,  1892. 

Actions  in  equity  to  recover  amounts  alleged  to  be  due  on  four  prom- 
issory notes  and  for  the  foreclosure  of  certain  mortgages.  The  actions 
were  consolidated,  and,  after  a  hearing  on  the  merits,  a  decree  was 
entered  in  favor  of  the  plaintiff.  *  The  defendant,  W.  F.  Walker,  appeals. 
— Affirmed, 

O,  W.  Bumham  and  F,  C.  Hormel,  for  appellant 

J.  D.  Nichols  and  C.  J.  Vail,  for  appellee. 

Robinson,  G.  J. — Of  the  notes  in  suit,  one  is  for  seven  hundred 
dollars,  given,  on  the  fifteenth  day  of  February,  1887;  one  is  for  one 
thousand,  six  hundred  and  seventy-four  dollars  and  twenty-two  cents, 
given  on  the  thirtieth  day  of  August,  1888;  one  is  for  two  thousand 
dollars,  given  on  the  twenty-ninth  day  of  October,  1888;  and  the  fourth 
one  is  for  four  hundred  and  seventy -five  dollars,  given  on  the  eighteenth 
day  of  April,  1889.  All  of  these  notes  were  made  by  the  defendant,  W. 
F.  Walker,  to  the  plaintiff.  The  first  and  third  of  the  notes,  in  the  order 
described,  were  secured  by  a  mortgage  on  land;  the  second  was  secured 
by  a  chattel  mortgage;  and  the  fourth  appears  to  have  been  unsecured; 
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the  plaintiff  demands  jadgment  for  the  amount  of  the  notes,  after  deducting 
a  payment  of  one  hundred  and  eighty- eight  dollars  and  fifty-two  eehts, 
made  on  the  first  note  in  December,  1889 ;  the  appellant  admits  the  making 
of  the  notes,  but  claims  that  all  but  the  first  one  were  given  without  con- 
sideration, in  the  belief  that  he  owed  to  the  plaintiff  the  sums  which  they 
represent ;  whereas,  the  truth  is  alleged  to  be  that  he  owed  the  plaintiff 
nothing  when  the  last  three  notes  were  given,  but  that,  on  the  contrary, 
the  plaintiff  was  largely  indebted  to  him. 

I.  It  appears  that  for  a  period  of  time  commencing  in  August,  1886, 
and  ending  in  1889,  the  appellant  was  engaged  in  buying  and  selling  live- 
stock, and  that  the  banking  part  of  the  business  was  transacted  with  the 
plaintiff.  The  appellant  resided  at  Watkins,  and  the  plaintiff  was  doing 
business  at  Blairstown.  It  sometimes  happened  that  Walker  needed  more 
money  than  he  had  on  deposit,  and  at  such  times,  in  order  to  avoid  over- 
drafts, it  was  the  custom  to  make  a  note  for  the  amount  needed.  If  Walker 
was  present  he  attached  his  own  signature  to  the  note ;  but  if  the  money 
was  sent  to  him  by  a  messenger  or  by  express,  what  is  termed  a  ' 'mem- 
orandum note"  was  drawn  by  an  officer  of  the  bank  to  which  Walker's 
name  was  attached  as  done  by  the  person  who  wrote  it.  No  credit  was 
given  to  Walker  for  these  notes  nor  was  he  charged  with  the  mon&y  paid 
on  them;  but,  when  he  had  a  balance  to  his  credit  sufficient  for  the 
purpose  the  notes  were  charged  to  him.  He  alleges  in  his  answers  that 
h«i  has  been  charged  with  ten  notes,  aggregating  five  thousand,  one  hun- 
dred and  fifty-five  dollars  and  fifty  cents,  and  claimed  to  be  of  that  character, 
for  which  he  never  received  any  money  or  bther  consideration ;  but,  as  we 
understand  his  argument,  he  now  claims  only  that  th«re  were  six  of  such 
notes,  amounting  to  two  thousand,  eight  hundred  and  two  dollars,  for 
which  he  has  never  had  a  consideration.  He  claims  that  he  kept  no 
account  of  his  transactions  with  the  plaintiff,  and  that  he  relied  upon  the 
accounts  kept  by  the  latter,  and  supposed  them  to  be  correct  when  he 
gave  the  notes  in  suit.  The  officers  of  the  bank  testify  that  its  books  are 
correct.  While  there  is  some  conflict  in  the  evidence,  ^he  preponderance 
shows  the  following  facts:  The  note  for  one  thousand;  six  hundred  and 
seventy-four  dollars  and  seventy-two  cents,  dated  August  30,  1888,  was 
'  given  to  settle  a  balance  then  supposed  to  be  due  to  the  plaintiff  from 
Walker.  Before  that  time  the  plaintiff  had  sent  to  Walker  statements  of 
account  in  the  nature  of  transcripts  from  its  ledger,  accompanied  by  the 
notes  he  now  questions,  which  were  marked  ''Paid,''  showing  that  he  had 
been  charged  with  them.  He  made  no  objections  to  the  statements  and 
notes,  although  they  showed  clearly  with  what  he  was  charged.  The  appel- 
lant claims  that  he  was  not  familiar  with  book-keeping,  and  did  not  under- 
stand the  statements ;  but  we  are  satisfied  that  a  reasonable  amount  of 
care  would  have  apprised  him  fully  of  the  state  of  his  account.  He* 
knew  when  he  received  the  notes  whether  he  had  received  the  money 
which  they  represented,  and,  if  there  was  any  error,  he  should  have  made 
it  known  when  he  received  the  statements. 

The  officers  of  the  plaintiff  do  not  remember  all  the  persons  to  whom 
the  proceeds  of  the  notes  were  paid,  and  it  is  insisted  that  the  burden  is 
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on  the  bank  to  show  that  the  money  for  which  the  notes  were  g^ven  war 
paid  to  him,  or  to  his  duly- authorized  agent.  That  might  have  been  true 
had  he  questioned  the  statements  when  reoeived,  and  then  demanded  the 
information  he  now  insists  that  the  plaintiff  must  give,  but  that  rule  should 
not  apply  to  the  facts  of  this  case.  It  is  not  practicable  for  the  ot&oer  of  a 
bank  to  remember  each  detail  of  an  extensive  business  during  a  series  of 
years.  When  Walker  received  the  statements  of  account  and  accompany- 
ing vouchers,  and  not  only  retained  them  without  objection,  but  gave  his 
note  in  settlement  of  the  balance  which  they  showed  to  be  due,  the  pre- 
sumption arose  that  the  accounts  were  correct,  and  the  burden  is  on  him 
to  show  clearly  that  they  were  not.  That  presumption  is  not  overcome 
by  his  inability  to  remember  that  he  received  all  the  money  represented 
by  the  notes,  and  the  failure  of  the  plaintiff  to  show  the  person  to  whom 
each  payment  was  made.  The  books  of  the  banks  are  shown  to  be  sub- 
stantially correct.  The  records  of  cash  payments  show  that  a  due  amount 
of  money  was  paid  to  or  for  Walker  when  each  of  the  notes  in  question 
was  given.  It  would  be  of  no  benefit  tp  any  one  to  set  out  the  evidence 
at  length,  even  if  it  were  practicable  to  do  so.  It  is  sufficient  to  say  that 
the  appellant  has  wholly  failed  to  overcome  the  presumptions  which  must 
be  indulged  in  favor  of  the  settlement  which  the  parties  made.  Aside 
from  any  question  of  settlement,  the  preponderance  of  the  evidence  sup- 
ports' the  claim  of  the  plaintiff. 

II.  The  appellant  has  filed  a  motion  asking  that  the  coat  of  the  additional 
abstracts  filed  by  the  appellee  be  taxed  to  it.  Some  of  the  matter  con- 
tained in  these  abstracts  was  material  to  a  full  understanding  of  the 
case .  They  may  have  been  unnecessarily  full,  but  the  amount  of  costs 
which  could  be  taxed  to  the  appellee  on  that  account  would  be  little 
more  than  nominal,  and  the  motion  will,  therefore,  be  overruled.  The 
judgment  of  the  district  court  is  affirmed. 

KiNNE,  J.,  took  no  part  in  the  decision  of  this  cause. 


The  State  op  Iowa,  Appellee,  v.  Louisa  Arlen,  Appellant. 

Nuisance:  JUDOMENT:  affirmance. 

Appeal  from  Jones  District  Cour^— Hon.  J.  H.  Preston,  Judge. 

Wednesday,  February  10, 1892. 

Indictment  for  keeping  and  maintaining  a  nuisance.  Verdict  of 
guilty,  and  judgment  thereon,  from  which  the  defendant  appeals. 

Per  Curiam.  The  case  is  submitted  on  a  transcript  of  the  record, 
but  without  the  evidence.  We  have  examined  the  transcript,  and  dis* 
cover  no  error.    The  judgment  is  affirmed. 
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The  State  of  Iowa,  Appellee,  v.  Phiup  Farrington,  Appellant. 

Appeal :  notice  :  record. 

A^gfpeaXfrom  Jones  District  Court— Ro^f,  James  D.  Gippin,  Judge. 

Wednesday,  February  10,  1892. 

The  defendant  was  convicted  of  the  crime  of  forgery,  and  adjudged 
to  be  imprisoned  in  the  penitentiary  at  Anamosa  for  the  term  of  three 
years. 

Per  Curiam. — This  cause  is  submitted  ui)on  a  transcript  which  does- 
not  show  the  exidenoe  introduced  on  the  trial.  We  have  examined  so 
much  of  the  record  as  is  contained  in  the  transcript,  but  discover  no  error 
prejudicial  to  defendant.  The  charge  to  the  jury,  so  far  as  we  can  ascer> 
tain  in  the  absence  of  the  evidence,  appears  to  have  been  fair  to  the 
defendant.  The  transcript,  however,  fails  to  show  that  any  notice  of 
appeal  has  been  served,  and  for  that  reason  the  cause  is  dismissed. 


The  State  op  Iowa,  Appellee,  v.  John  Till,  Appellant. 

Nuisance:  judgment:  affirmance. 

Appeal  from  Jones  District  Court.—Roju.  J.  H.  Preston,  Judge* 

Wednesday,  February  10, 1892. 

Indictment  for  maintaining  a  nuisance.  From  a  judgment  of  con- 
viction the  defendant  appealed. 

Per  Curiam.  The  record  by  transcript  discloses  that  the  judgment 
is  upon  the  defendant's  plea  of  guilty,  and  without  error  in  the  proceed- 
ings.   The  judgment  is  affirmed. 

The  State  of  Iowa,  Appellee,  v.  Frank  Hopf,  Appellant. 

Criminal  Law :  appeal  :  review. 

Appeal  from  Jones  District  Court.— Hojx.  J.  H.  Preston,  Judge. 

Wednesday,  February  10,  1892. 

The  defendant  was  indicted,  tried  and  convicted  upon  a  charge  of 
keeping  and  maintaining  a  nuisance,  and  he  appeals. — Affirmed. 
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John  T.  Stone,  Attorney  (general,  for  the  state. 

Per  Cubiah.  The  cause  was  submitted  to  this  court  upon  a  trans- 
cript which  shows  that  the  defendant  was  indicted,  tried  and  found  guilty, 
and  judgment  was  rendered  against  him,  and  an  appeal  taken,  'there  is 
no  abstract  of  the  evidence,  nor  of  any  of  the  rulings  of  the  court  made 
during  the  trial.  We  discover  no  grounds  for  disturbing  the  judgment^ 
and  it  is  affirmed. 


The  State  op  Iowa,  Appellee,  v.  Ann  Hats,  Appellant. 

Appeal:  record:  DisiassAL. 

Appeal  from  Jefferson  District  Court. 

Wednesday,  February  10,  1892, 

The  defendant  was  indicted,  tried  and  oonvioted  upon  a  charge  of 
keeping  and  maintaining  a  nuisance. 

No  appearance  for  defendant. 

John  r.  Stone,  Attorney  General,  for  the  state. 

Per  Curiam.  The  cause  was  submitted  to  this  court  upon  a  tran- 
script without  abstract  or  argument,  and  it  does  not  appear  that  any 
appeal  was  taken  from  the  judgment  of  the  district  court.  In  this  state  of 
the  record  there  is  no  question  presented  which  we  can  determine.  The 
case  is  therefore  dismissed. 


State  op  Iowa,  Appellee,  v.  Frank  Supplee,  Appellant. 

Nuisance :  judgment:  affirmance. 

Appeal  from  Jones  District  Court. — Hon.  J.  H.  Preston,  Judge. 

Wednesday,  February  10,  1892. 

Indictment  for  nuisance,  plea  of  guilty,  and  judgment  that  the 
defendant  pay  a  fine  of  three  hundred  dollars  and  costs,  including  twwnty- 
five  dollars  county  attorney's  fee,  and  stand  committed  until  paid.  The 
defendant  appeals. 
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Fouke  ^  Lyon  and  J.  W,  Jamison,  for  appellant. 

John  T,  Stone,  Attorney  General,  for  appellee. 

QiVBN,  J. — This  case  is  submitted  without  briefs  or  argument,  and 
upon  the  transcript  alone.  The  transcript  shows  that  the  defendant  plead 
guilty  to  the  indictment  charging  him  with  the  crime  of  nuisance,  and 
that  judgment  was  entered  against  him  that  he  pay  a  fine  of  three  hun- 
dred dollars  and  costs,  including  a  fee  of  twenty-five  dollars  to  the  county 
attorney,  and  that  he  stand  committed  to  the  jail  of  the  county,  as  pro> 
Tided  by  law.  Our  attention  is  not  directed  to  any  errors  in  the  proceed- 
ing, and  an  examination  of  the  transcript  shows  the  proceeding  to  be 
regular  and  legal  in  all  respects.  The  judgment  of  the  district  court  is 
therefore  affirmed. 


M.  P.  Pack,  Appellant,  v.  B.  P.  Heinley,  Executor,  Appellee. 
Trial  to  Court :  pindikos:  practice  in  supreme  court:  waiver  of 

ERRORS. 

Appeal  from  Muscatine  District  Court,— B.GS,  W.  P.  Brannak,  Judge. 

Monday,  May  16,  1892. 

This  action  is  founded  on  a  claim  against  tha  estate  of  Joseph  Heinley, 
deceased.  The  right  to  recover  depends  upon  the  alleged  breach  of  a 
written  contract  entered  into  between  the  plaintiff  and  said  Joseph  Heinley. 
There  was  a  trial  before  the  court  without  a  ju^y,  and  the  claim  of  the 
plaintiff  was  not  allowed  as  a  claim  against  the  estate.  The  plaintiff 
appeals. — Affirmed, 

Cloud  4'  Doran,  for  appellant. 

Jayne  ^  Hoffman,  for  appellee. 

BoTHROCK,  J.-^I.  The  Written  contract  upon  which  the  claim  is 
founded  is  in  these  words:  "This  article  of  agreement,  made  and  entered 
into  this  thirtieth  day  of  June,  A.  D.  1885,  by  and  between  Joseph  Heinley 
and  M.  P.  Pace,  witnesseth  that  said  Heinley  agrees  to  furnish  said  Pace 
forty  cows  for  breeding  purposes.  Said  cows  are  now  in  the  pasture  of 
said  Heinley,  in  Sweetland  township,  Muscatine  county,  Iowa.  Said 
cows  are  to  remain  in  said  pasture  for  said  purpose  during  the  months  of 
July,  August  and  September,  A.  D .  1885,  and  said  Heinley  further  agrees 
to  deliver  to  said  Pace  all  calves  that  may  be  raised  by  said  cows  dur- 
ing the  season  of  1886,  for  the  price  of  fifteen  dollars  per  head.  Said 
Heinley  further  agrees  to  let  said  calves  run  in  pasture  with  the  cows 
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until  the  calves  are  four  months  oM.  Said  Heinley  agrees  to  famish 
cows  that  are  not  less  than  two  or  more  than  ten  years  old,  and  cows  that 
are  now  with  calf.  He  further  agrees  to  take  good  care  of  both  cows  and 
calves  until  the  calves  are  delivered.  And  the  said  Pace  agrees  to  keep 
a  good  bull  in  the  pasture  with  said  cows  during  the  said  three  months 
above  mentioned,  and  to  use  all  care  and  diligence  to  get  said  cows  with 
calf,  and  to  take  all  of  said  calves  at  the  age  of  four  months,  and  agrees  to 
pay  therefor  the  sum  of  fifteen  dollars  per  head,  to  be  paid  when  said 
calves  are  delivered." 

It  is  claimed  by  plaintiff  that  he  furnished  a  thoroughbred  Hereford 
bull,  and  put  him  in  the  pasture  to  seYve  the  cows,  and  that  Heinley  did 
not  put  forty  cows  in  his  pasture,  as  he  was  required  to  do,  and  that  some 
of  the  cows  he  did  furnish  were  not  such  as  contracted  for,  and  that  by 
reason  of  these  and  other  delinquencies  of  said  Heinley  there  were  but 
twenty-one  calves  produced  which  were  sired  by  the  plaintifTs  bull. 
The  case  was  fully  tried  upon  its  merits,  and  the  court  found  that  the 
plaintiff  was  not  damaged  by  the  alleged  failure  of  Heinley  to  comply 
with  the  contract.  A  large  number  of  witnesses  were  examined,  and  the 
case  turned  upon  questions  of  fact  alone.  We  do  not  set  out  the  evidence 
in  detail  in  such  cases.  The  case  is  not  here  for  trial  anew.  It  is  a  pro- 
ceeding at  law,  and  the  findings  of  the  trial  court  have  the  force  and 
effect  of  a  verdict  by  a  jury.  Under  the  well-known  rule  applicable  to 
appeals  in  $uch  cases  we  have  no  hesitancy  in  holding  that  the  conclusion 
reached  by  the  district  court  is  amply  sustained  by  the  evidence. 

II.  The  defendant  filed  a  counterclaim,  and  demanded  judgment 
against  the  plaintiff  for  alleged  failure  to  comply  with  the  contract.  The 
court  did  not  entertain  the  counterclaim,  and  made  an  order  that  each  party 
should  pay  his  own  costs.  The  defendant  complains  of  the  disposition  of 
his  counterclaim.  But  the  record  does  not  show  that  he  appealed,  and  he 
must  be  regarded  as  having  acquiesced  in  the  judgment  of  the  district 
court.    Affirmed. 


A.  J.  Mandel,  Appellant,  T.  H.  Friedman,  Appellee. 

Appeal:  notice:  record. 

Appeal  from  Pottawattamie  District  Court. — Hon.  N.  W.  Macy,  Judge. 

Friday,  May  20,  1892. 

The  plaintiff  filed  his  motion  for  an  order  requiring  George  F.  Wright, 
John  N.  Baldwin  and  C.  Haldane,  composing  the  firm  of  Wright,  Baldwin 
is  Haldane,  to  pay  over  money  alleged  to  have  been  collected  by  them 
from  the  defendant  for  the  plaintiff,  as  his  attorneys  in  the  above  entitled 
cause.  The  motion  was  submitted  upon  affidavits,  aind  overruled.  The 
plaintiff  appeals. — Dismissed, 
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Blum  f  Blum,  for  appellant. 

Wright  4'  Baldwin,  for  appellee. 

Given,  J. — There  is  nothing  in  the  record  before  us  to  show  that  an 
:appeal  has  been  taken  in  this  case.  We  have  repeatedly  held  that  it 
must  appear  that  an  appeal  has  been  taken,  and,  in  the  absence  of  such 
showing,  the  case  will  be  dimissed.  Plummer  v.  People's  Nat.  Bank,  73 
Iowa,  752;  First  Nat.  Bank  v.  City  Council  of  Albia,  post,  page  730  j  Farrell 
V,  City  of  Muscatine,  post,  page  747.    Dismissed. 


Charles   F.  Wiluams  et  al..  Appellants,  v.  City  op  Council  Blufts. 
et  al..  Appellees. 

Oondemnation  Proceedings:  appeal:  affiruange. 

Appeal  from  Pottawattamie  District  Court. — Hon.  N.  W.  Maot,  Judge. 

Saturday,  May  21,  1892. 
Sims  4"  Saunders,  for  appellants. 

O.  A.  Holmes,  H.  H.  Trimble,  J.  J,  Stewart,'  Burke  j-  Hewitt,  and 
-Sapp  4r  Pusey,  for  appellees. 

Given,  J.— This  case  is  identical  with  that  of  Arnold  v.  City  of  Council 
Bluffs,  ante,  page  441,  except  as  to  the  parties  plaintiff,  and  the  lots  con- 
demned. The  cases  being  the  same  as  to  the  questions  presented,  the 
judgment  of  the  district  court  herein  is,  for  the  reasons  given  in  the 
iormer  opinions,  affirmed. 


LiLUEN  E.  Barnes  et  ah.  Appellants,  v.  City  of  Council  Bluffs, 

Appellee. 

'Condemnation  Proceedings :  appeal:  affirmance. 

Appeal  from  Pottawattamie  District  Court. — Hon.  N.  W.  Macy,  Judge. 

Saturday,  May  21,  1892. 

Sims  4r  Saunders,  for  appellents. 

G.  A.  Holmes,  H  H,  Trimble,  J.  J,  Stewart,  Burke  f  Hewitt  and  8app 
.4-  Pusey,  for  appellees. 


Digitized  by 


Google 


736  ^  Appendix. 

*  GiviN,  J. — This  case  is  identical  with  that  of  Arnold  r.  City  of 
Council  Bluffs,  ante,  page  441,  except  as  to  the  parties  plaintiff  and  the 
lots  condemned.  The  cases  being  the  same  as  to  the  questions  presented, 
the  judgment  of  the  district  court  herein  is,  for  the  reasons  given  in  the 
former  opinion,  affirmed. 


j"Sr^         First  National  Bank  of  Albia  et  at.,  Appellees,  v.  City  Council  of 
lUml  ^^^>  Appellant. 

85a  736 

^  ^.         Appeal:  notice:  record:  jurisdiction. 

93    1321 

Appeal  from  Monroe  District  Court— Ho^f,  H.  C.  Traverse,  Judge. 

Monday,  May  23,  1892. 

T.  B,  Perry,  for  appellant. 

J,  C.  Mabry  and  McNett  ^  TisdaU,  for  appellees. 

KiNNE,  J. — This  cause  is  subnutted  on  an  abstract  which  does  not 
show  that  an  appeal  was  taken.  We  assume,  where  a  case  is  submitted 
upon  an  abstract,  that  it  shows  the  entire  record,  so  far  as  it  is  material. 
The  abstract  should  affirmatively  show  that  an  appeal  has  been  taken. 
Code,  section  3178/  rule  of  court  98;  Qleason  v.  CoUett,  77  Iowa,  448; 
Schooley  v.  Globe  Insurance  Co.,  76  Iowa,  78;  Donnelly  v.  Cedar  County, 
75  Iowa,  536;  State  v.  Clossner,  84  Iowa,  401.  The  appeal  is  nec- 
essary to  give  this  court  jurisdiction,  nor  is  it  waived  by  the  appearance  of 
the  parties  to  the  merits  of  the  case,  without  objection  for  the  failure  to 
take  an  appeal.  Under  such  circumstances,  we  are  required  to  dismiss 
the  case.  Talhort  v.  Noble,  75  Iowa,  165;  Plummer  r.  PeopWsNat.  Bank, 
74  Iowa,  731;  Phillips  v.  Follet,  69  Iowa,  39;  State  v,  Clossner,  supra. 
Dismissed. 


Frank  P.  Andrews,  Appellee,  v.  James  Murray,  Appellant. 
Appeal:  affirmance. 

Appeal  from  Woodbury  District  Court. — Hon.  C.  H.  Lewis,  Judge 
Tuesday,  May  24,  1892. 
Davis,  OantX  f  Keatley,  for  appellant. 
George  Stickney,  for  appellee. 
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Given,  J. — ^The  questions  involTed  in  this  appeal  are  identical 
with  those  consided  in  the  first  paragraph  of  the  opinion  in  the  case  of 
Wood  V.  Murray,  ante,  page  505 .  For  the  reasons  given  in  that  opinion 
the  judgment  of  the  district  court  herein  is  affirmed. 


L.  W.  ClarK;  Appellee,  v.  J.  M.  Raymond,  Appellant. 

Action  on  Promissory  Note:  plea  op  payment:  evidence:  instruc- 
tions TO  JURY. 

AppetU  from  Harrison  District  Court.— Hov.  ^eorge  W.  Wakefield, 

Judge. 

Tuesday,  May  24,  1892. 

Action  upon  a  promissory  note  executed  December  1,  1883,  by  the 
defendant  to  the  plaintiff  for  three  thousand  dollars,  due  two  years  after 
date,  with  ten  per  cent,  interest.  The  defendant  answered,  alleging  that 
on  June  6,  1889,  said  note  was  fully  paid  and  discharged  by  his  executing 
to  the  plaintiff  his  two  notes,  aggregating  seventeen  thousand  dollars,  and 
mortgages  securing  the  same,  which  were  accepted  in  full  satisfaction  of 
all  prior  indebtedness,  including  the  note  in  suit.  There  was  a  verdict 
and  judgment  for  the  plaintiff.    The  defendant  appeals. — Affirmed. 

5.  H.  Cochran,  for  appellant. 

Bamhart  4"  Hodifer,  for  appellee. 

Given,  J. — I.  The  sole  contention  was  as  to  the  agreement  under 
which  the  notes  and  mortgages  for  seventeen  thousand  dollars  were  given. 
The  appellant  contends  that  they  were  given  and  accepted  in  full  satis- 
faction of  all  existing  indebtedness.  The  appellee  contends  that  they 
were  to  be  applied  in  satisfaction  of  particular  notes,  and  in  a  particular 
order  agreed  upon,  and  which  did  not  include  the  note  in  suit.  The 
appellant  asked  instructions  to  the  effect,  that  if  it  was  agreed  that  the 
notes  for  seventeen  thousand  dollars  were  in  satisfaction  of  all  notes 
then  outstanding  in  f^vor  of  the  plaintiff  against  the  defendant,  and  the 
note  in  suit  was  then  outstanding,  the  jury  should  find  for  the  defendant; 
that  upon  the  question  as  to  the  agreement  the  jury  should  consider  the 
conversations,  the  nature  and  extent  and  age  of  the  indebtedness,  the 
value  of  the  security  taken,  the  financial  condition  of  the  party  who 
made  the  note,  and  the  reasonableness  or  unreasonableness  of  the  testi- 
mony ;  that,  if  the  seventeen  thousand  dollar  notes  and  mortgages  were 
made  with  the  understanding  that  they  should  cancel  and  discharge  the 
note  in  suit,  it  was  a  complete  defense,  regardless  of  the  amount.  These 
instructions  are  quite  fully  and  plainly  embraced  in  those  given  by  the 
eourt. 
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The  appellant  asked  an  instruction  as  follows:  "The  oanying  of 
notes  for  a  great  length  of  time  is  presumptive  evidence  that  payments 
have  been  made  upon  them  in  whole  or  in  part.''  He  cites  Manning  v, 
Meredith,  69  Iowa,  430,  wherein  the  lapse  of  time  is  recognized  as  a 
circumstance  to  be  considered  where  payment  is  alleged.  The  court 
expressly  directed  the  jury  to  consider  this  circumstance. 

The  appellant  also  asked  the  following  instruction:  "The  evidence 
shows  that  the  mortgage  given  on  the  sixth  of  June,  1889,  for  seventeen 
thousand  dollars,  included  more  land  than  any  then  held  by  L.  W.  Clark. 
This  is  a  circumstance  which  you  have  a  right  to  consider  in  passing  upon 
the  agreement  made  between  A.  W.  Ford  and  the  defendant,  and,  as  a 
matter  of  law,  is  an  indication  that  the  note  in  suit  was  to  be  canceled 
and  delivered  up."  This  was  properly  refused,  as  it  was  disputed 
whether  the  mortgages  securing  seventeen  thousand  dollars  included  more 
land  than  the  appellee  had  theretofore  held  as  security.  We  think  there 
was  no  error  in  refusing  the  instructions  asked. 

II.  The  appellant  contends  that  the  second  and  third  paragraphs  of 
the  court's  charge  are  in  direct  conflict  and  prejudicial,  and  cites  author- 
ities showing  that  it  is  error  to  give  contradictory  instructions,  but  fails 
to  point  out  wherein  he  claims  these  paragraphs  to  be  in  conflict.  The 
second  paragraph  is  quite  lengthy,  and  with  the  ihird  presents  the  various 
phases  of  the  case  arising  upon  the  claims  of  the  party  as  to  what  the 
agreement  was.  We  have  examined  these  paragraphs  with  care,  and  fail 
to  discover  any  conflict  between  them.  Taken  together,  they  present 
fully  and  fairly  the  various  phases  of  the  case. 

The  appellant's  further  contention  is  that  the  verdict  is  contrary  to 
the  evidence.  There  was  certainly  evidence  to  support  the  appellee's 
claim  that  the  notes  and  mortgages  for  seventeen  thousand  dollars  were 
given  in  satisfaction  of  other  indebtedness  of  the  appellant  than  upon  the 
note  in  suit.  There  is  evidence  to  support  the  finding  that  the  note  in 
suit  was  not  mentioned  at  the  time  the  seventeen  thousand  dollar  notes 
and  mortgages  were  given,  and  that,  aside  from  the  notes  in  suit,  the 
appellant  was  then  indebted  to  the  appellee  in  an  amount  greater  than 
seventeen  thousand  dollars.  We  think  the  verdict  has  ample  support  in 
the  evidence,  and,  finding  no  errors  in  the  record,  the  judgment  of  the 
district  court  is  affirmed. 


85    738 

loa  494.  Clarence  £.  Mortell,  Appellant,  y.  Fergus  Friel  et  al,  Appellees. 
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Equity  Cause:  appeal:  affidavits  as  evidence. 

Appeal  from  Oreene  District  Cawr^— Hon.  J.  P.  Conner,  Judge.; 

Wednesday,  May  25,  1892. 

Action  to  set  aside  the  decree  entered  in  the  district  court,  and  cancel 
a  conveyance  of  land  made  in  pursuance  of  it.  Judgment  for  the  defend- 
ant, and  the  plaintiff  appeals.— Jj^rm^d. 
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MeHenry,  Jones  dk  MoHenryt  for  appellant. 

Perry  D,  Boae,  and  Howard  dc  Howard,  for  appellee. 

Granger,  J. — The  action  is  to  seoure  a  new  trial  under  the  proYis- 
lons  of  Code,  section  3155.  The  action  in  which  a  new  trial  is  sought  is 
one  wherein  the  defendant,  Friel,  as  guardian  of  the  plaintiff,  Clarence  £. 
Mortell,  a  minor,  who  brings  this  action  hy  his  next  friend,  recovered  an 
order  of  the  court  for  the  sale  of  a  part  of  a  certain  lot.  The  petition  in 
this  proceeding  charges  fraud  on  the  part  of  Friel  in  obtaining  the  order 
of  the  court  to  the  prejudice  of  his  ward.  Issue  is  taken  upon  the  allega- 
tions of  the  petit^n,  and  the  cause  is  before  us  without  question,  as  an 
equitable  action  triable  de  novo.  No  errors  are  assigned.  At  the  trial  in 
the  district  court  the  plaintiff,  to  sustain  the  issues  on  his  part,  against 
the  objections  of  the  defendant,  put  in  evidence  certain  ex  par  to  affidavits, 
— in  fact,  the  entire  evidence  of  plaintiff  is  by  such  affidavits.  The 
appellees  urge  that  such  affidavits  cannot  be  considered  in  this  court. 
The  appellant  does  not,  in  argument,  controvert  this  particular  point  by 
the  appellee,  and  we  see  no  escape  from  the  conclusion  that  the  Affidavits 
cannot  be  regarded  as  competent  evidence.  The  point  has  an  incidental 
reference  in  Carpenter  v.  Brown,  50  Iowa,  451.  By  the  express  language 
of  section  3155,  the  case  ''is  to  be  tried  as  other  cases  by  ordinary  pro- 
ceedings.''  This  must  include  the  manner  of  producing  the  evidence. 
It  was  held,  in  Carpenter  v.  Brown,  that  it  is  not  a  case  triable  by  jury. 
Actions  by  ordinary  proceedings  are  not  always  to  be  so  tried.  But 
issues  of  fact  in  ordinary  proceedings  are  determined  upon  evidence 
produced,  and  evidence  for  that  purpose  is  not  to  be  by  affidavit. 
They  are  incompetent  to  sustain  such  an  issue.  Disregarding  the 
affidavits,  as  we  must,  there  is  no  evidence  to  support  the  petition, 
and  it  must  be  dismissed.  The  record  is  short,  and  we  have  examined  it, 
including  the  affidavits,  and  agree  with  the  district  court,  with  the 
affidavits  considered,  that  the  evidence  would  not  justify  a  decree  for  the 
plaintiff.    Affirmed. 
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Mart  J.  Fink,  Appellant,  v.  Mary  Mohn  et  al,  Appellees.  |i05  145 


Appeal :  assignments  of  error. 

Appeal  from  Linn  District  Court. — Hon.  J.  H.  Preston,  Judge. 

Wednesday,  May  25,  1892. 

The  plaintiff  filed  her  petition  in  equity,  to  which  the  defendants 
demurred  upon  the  grounds,  among  others,  that  the  petition  shows  on  its 
face  that  the  plaintiff  is  not  entitled  to  the  relief  demanded,  nor  to  any 
relief;  that  it  shows  that  John  Fink,  the  deceased,  made  no  false  repre- 
sentation as  to  any  existing  fact  to  induce  the  plaintiff  to  sign  the  deed; 
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and  that  it  shows  that  the  plaintiff' s  claim,  if  she  ever  had  one,  is  barred  by 
the  statute  of  limitations.  The  demurrer  was  sustained  on  these  grounds, 
to  which  plaintiff  excepted,  refusing  to  further  plead.  Judgment  was 
entered  dismissing  her  action  and  for  costs,  from  wliioh  she  appeals.  — 
Dismissed. 

Wm.  G.  Thompson,  for  appellant. 

C  W.  Kepler,  for  appellees. 

Given,  J. — The  appellees  move  to  strike  the  appellant's  abstract  and 
argument  because  no  errors  had  been  assigned  or  pointed  out,  and 
because  no  argument  has  been  made  by  appellant  on  any  errors  assigned. 
Ry  referring  to  Code  section  2742,  it  will  be  seen  that  it  is  only  "in 
equitable  actions,  wherein  issue  of  fact  is  joined,''  that  the  case  is 
triable  anew  in  this  court.  The  case  is  not  before  us  on  issues  of  fact, 
fornohe  were  ever  joined.  The  appeal  is  from  a  ruling  on  the  defendants' 
demurrer  to  the  plaintiff's  petition.  In  Powers  v.  O'Brien  County,  54 Iowa, 
501,  and  Patterson  v.  Jack,  59  Iowa,  632,  it  was  held  that  on  appeal  in 
an  equitable  ease  from  a  ruling  upon  motion  or  demurrer,  exceptions 
must  be  taken  and  errors  assigned  as  in  an  action  by  ordinary  proceed- 
ings, and  the  hearing  will  be  only  upon  errors  assigned.  This  case  fur- 
nishes an  apt  illustration  of  the  propriety  oi  the  rule.  The  appellant's 
petition  is  quite  lengthy,  embracing  ten  paragraphs,  covering  six  closely- 
printed  pages.  The  appellant  has  not  pointed  out,  either  by  assignment 
of  errors  or  in  argument,  wherein  it  is  claimed  that  the  court  erred  in  sus- 
taining the  demurrer.  The  appellees'  motion  to  strike  the  abstract  is 
sustained,  and  the  appeal  dismissed. 


I  85  740  The  State  of  Iowa,  Appellee,  v.  Boyd  Bros.,  et  al,  Appellants. 

I  91    481 
83    740] 

93  68i|      Transcript  of  Evidence :  time  op  filing:  liquor  nuisance:  prose- 
cution BY  COUNTY  ATTORNEY:    ATTORNEY  PEES. 

Appeal  from  Story  District  Court.--Bov.  D,  R.  Hindman,  Judge. 

Wednesday,  May  25,  1892. 

Action  in  equity  to  restrain  the  defendants  from  maintaining  a 
nuisance  by  keeping  for  sale  and  selling  intoxicating  liquors  in  violation 
of  law.  After  a  hearing  on  the  merits  a  decree  was  rendered  in,  favor  of 
the  plaintiff,  as  prayed.     The  defendants  appeal. — Affirmed. 

J.  F.  Martin  and  Funson  ^  Gifford,  for  appellants. 
No  appearance  for  appellee. 
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BoBiNSON,  C.  J. — The  decree  of  the  district  court  was  rendered  on 
the  twenty-ninth  day  of  May,  1890.  The  plaintiff  shows,  by  an  additional 
abstract,  that  the  translation  of  the  shorthand  reporter's  notes  was  not 
filed  in  the  office  of  the  clerk  of  the  district  court  until  the  sixth  day  of 
January,  1891.  That  was  not  in  time  to  secure  a  trial  de  novo  in  this 
court.    Arts  v,  Culbertsotif  73  Iowa,  13 ;  Kavalier  «.  Machulaf  77  Iowa,  121. 

Errors  have  been  assigned  by  the  app^lants,  of  which  some  have  not 
.been  noticed  in  argument,  and  others  relate  to  the  effect  of  the  evidence, 
and  cannot  be  considered.  The  only  assignment  which,  by  the  most 
liberal  rule  of  practice,  can  be  regarded  as  requiring  attention  is  one 
which  charges  error  in  the  court  in  taxing,  as  a  part  of  the  cost  in  favor  of 
the  attorney  for  the  plaintiff,  a  fee  of  thirty-five  dollars.  The  theory  of 
the  assignment  is  that  such  a  fee  cannot  be  taxed  in  cases  prosecuted  by 
the  county  attorney;  but  it  was  held  in  State  v.  Douglas,  75  Iowa,  432, 
434,  that  an  attorney's  fee  is  taxable  in  such  cases,  as  well  as  in  those 
prosecuted  by  private  citizens.  , 

No  ground  is  shown  for  reversing  the  decree  of  the  district  court. 
It  is  therefore  affirmed. 


Bebyks  Bros.,  Appellants,  y.  L.  Harrington  et  al..  Appellees. 
Evidence:  motion  to  strike:  garnishment:  parties. 

Appeal  from  Woodbury  District  Court. — C.  H.  Lewis,  Judge. 
Wednesday,  Mat  25,  1892. 


ffi    741' 
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Action  on  account  aided  by  attachment.  The  issue  was  upon  the 
answers  of  garnishees.  There  was  a  judgment  discharging  the  garni- 
shees, and  the  plaintiff  apjieaXa.— Affirmed, 

Boberts  f  Roberts,  for  appellant. 

Spalding  4r  Taylor  and  Wigton  4r  Lohr,  for  appellees. 

Granger,  J. — I.  The  garnishees  are  Nellie  Harrington  and  First 
National  Bank.  L.  Harrington  is  the  defendant,  as  to  whom  there  is  no 
issue  or  judgment.  The  garnishees  answered  before  a  commissioner 
appointed  by  the  court,  denying  a  liability  as  such,  and  upon  those 
answers  issue  was  taken  and  tried  to  a  jury  that  returned  special  findings 
on  which  was  based  the  judgment  discharging  them. 

U.  The  plaintiff  called  as  witnesses  garnishee  Harrington  and  one 
Btone  on  behalf  of  the  bank.  Their  examination  was  in  part  as  to 
assignments  to  them  of  contracts  for  grading  by  Walsh  &  Harrington, 
the  Harrington  of  the  firm  being  the  defendant  in  this  suit.  The  assign- 
ments appear  to  have  been  in  writing,  and  the  testimony  as  to  them  was 
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oral.  The  plaintiff  moved  to  strike  the  evidence  in  respect  to  the  assign- 
ment because  by  parol,  and  the  assignment  was  in  writing  and  not 
produced.  The  difficulty  is  that  the  evidence  was  that  offered  by  the 
plaintiff,  and  without  any  effort  to  obtain  the  writing.  The  court  based 
its  ruling  on  that  ground,  and  with  no  other  showing  than  appears  of 
record  the  ruling  was  correct. 

m.  At  the  close  of  the  evidence  the  plaintiff  moved  ''for  judgment 
on  the  answers  of  the  garnishees,  and  moved, '  also,  that  Mrs.  Nellie 
Harrington  be  made  co-defendant  of  L.  Harrington."  The  motion  was 
overruled.  It  is  urged  that  the  motion  to  make  Mrs.  Harrington  a 
co-defendant  should  have  been  sustained.  We  think  not.  Nothing  was 
being  tried  except  the  issue  upon  the  answers  of  the  garnishees.  There 
was  no  issue  or  trial  as  to  the  defendant.  If  the  plaintiff  desired  to  make 
Mrs.  Harrington  a  party  defendant  to  show  her  liability  as  such,  the  law 
affords  the  opportunity.  It  was  not  the  province  of  the  court  to  make  her 
such  in  the  garnishment  proceeding. 

IV.  Complaint  is  made  of  the  instructions  of  the  court  as  given  and 
refused.  The  appellees  urge  that  the  condition  of  the  record  precludes 
us  from  considering  the  points  urged.  The  following  is  a  part  of  a 
stipulation  filed  and  bearing  upon  the  question:  * 'Second.  The  record 
nowhere  contains  any  more,  other,  or  different  objections  or  exceptions 
t-o  the  instructions  of  the  court  or  any  of  them,  or  the  form  thereof,  except 
in  the  bill  of  exceptions,  as  signed  by  the  trial  judge,  there  is  contained 
on  the  page  prior  to  the  instructions  these  words:  'The  court  then,  on 
its  own  motion,  and  against  the  objection  of  the  plaintiff,  gave  the  foUowing^ 
instructions  to  the  jury,  which  were  duly  excepted  to.'  This  statement 
is  not  intended  to  contradict  nor  deny  the  objections  raised  by  and  in  the 
motion  itself  for  a  new  trial."  This  stipulation  we  understand  to- 
embrace  all  instructions  in  the  case  given  and  refused,  for  the  words  "or 
any  of  them"  are  useless  with  any  other  construction.  In  Pitman  v, 
MoUberry,  49  Iowa,  339,  it  is  held  that  exceptions  to  instructions  in  a 
mass  are  insufficient  to  present  questions  for  consideration  here.  The 
complaint  as  to  a  general  verdict  being  prevented  is  based  on  the 
instructions,  and  with  the  condition  of  the  record  cannot  be  considered. 

No  error  appearing,  the  judgment  is  affirmed. 


W.  D.  Chapel,  Appellee,  v.  William  Wadsworth,  Appellant. 

Practice  in  Supreme  Court :  record:  evidence:  error  in  instruc- 
tions TO  JURY:  review  on  appeal. 

Appeal  from  Worth  District  Court. — Hon.  R.  W.  Ruddiok,  Judge. 

Wednesday,  May  25,  1892. 

Action  at  law  to  recover  one  hundred  and  twenty-five  dollars  with 
interest,  on  some  ten  different  items  stated  in  the  petition.     Answer 
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denying  most  of  the  facts  alleged^  and  setting  up  as  counter  claims, 
twenty-seven  different  items,  npon  which  the  defendant  asked  judgment  for 
eight  hundred  and  seventy- eight  dollars  and  eighty-one  cents,  with  inter- 
est. The  plaintiff  replied  joining  issue  as  to  the  most  of  the  facts 
alleged,  and  denying  any  indebtedness  on  the  counter-claim.  There  was 
a  verdict  and  judgment  for  the  plaintiff  for  ninety-six  dollars.  The 
defendant  appeals.    Affirmed 

Pickering  4r  Hartley  and  Cliggett  jr  Bule,  for  appellant. 

i.  S.  Butler,  for  appellee. 

Given,  J. — The  appellee  moves  to  strike  all  that  part  of  the  appel- 
lant's abstract  which  undertakes  to  set  out  or  state  the  evidence  introdu- 
ced, and  to  affirm  the  judgment,  for  thfi  reason  that  the  evidence  was 
not  preserved  by  bill  of  exceptions,  and  is  not  contained  In  the  abstracts. 
The  abstracts  do  not  purport  to  set  out  the  testimony  or  any  part  thereof. 
The  only  reference  to  it  in  the  appellant's  abstract  is  as  follows:  ''On  the 
issue  thus  joined  this  case  was  tried  to  a  jury  on  the  twenty-first  and 
twenty-second  days  of  February,  1890,  on  oral  testimony,  and  the  defen- 
dant introduced  evidence  tending  to  support  the  several  allegations  of 
his  answer."  The  appellant's  only  complaints  are  of  certain  paragraphs  of 
the  court's  charge  as  erroneously  placing  the  burden  of  proof  upon  him  as  to 
certain  itemsln  controversy.  It  is  not  infrequent  that  the  burden  of  proof  as 
shown  by  the  pleadings,  may  be  shifted  by  admissions  on  the  trial,  or  the 
introduction  of  uncontroverted  evidence.  It  follows,  therefore,  that  we 
cannot  pass  upon  the  correctness  of  these  instructions,  in  the  absence  of 
the  evidence.  The  plaintiff's  motion  to  strike  and  affirm  must,  therefore, 
be  sustained-    Affirmed. 


Bertha  Neitz,  Appellee,  v.  William  Hilker  et  ah,  Appellants. 

Appeal :  record:  bill  of  exceptions. 

Ajppealfrom  Harding  District  Cottrt.—Hoit.  John  L.  Stevens,  Judge. 

Wednesday,  Mat  25,  1892. 

Action  at  law  to  recover  damages  for  an  alleged  malicious  prosecu- 
tion. There  was  a  trial  by  jury  resulting  in  a  verdict  and  judgment  for 
plaintiff.  The  defendants  appeal,  assigning  as  error  certain  rulings  admit- 
ting and  rejecting  testimony,  and  the  giving  and  refusing  certain  instruc- 
tions .  — Affirmed. 

Hyatt  4r  Hyatt,  for  appellantsr 

C.  E.  Albrook,  for  appellee. 
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Given,  J. — This  action  is  based  upon  a  charge  of  larceny  made 
against  this  plaintiff  and  her  husband,  Hermann  Neitz,  jointly.  The 
appellee  moves  to  strike  the  evidence,  and  to  dismiss  the  appeal  and 
affirm  the  judgm^t  of  the  district  court,  on  the  grounds,  among  others, 
that  there  is  no  proper  bill  of  exceptions,  and  the  evidence  is  not  suffi- 
ciently authenticated.  The  case  is  much  the  same  in  this  respect  as  that 
of  Neita  v.  Hilker,  84  Iowa,  459.  The  case  is  before  us  upon  the  abstract, 
additional  abstracts  and  transcript.  The  abstracts  fail  to  show  that  the 
evidence  was  preserved  by  bill  of  exceptions,  or  certified  by  either  the 
reporter  or  the  judge.  The  transcript  shows  the  pleadings,  record  of  the 
proceedings,  instructions  given,  verdict,  motion  for  new  trial,  judgment 
and  a  copy  of  a  deposition  and  certain  exhibits.  Attached  to  this  is  what 
purports  to  be  the  reporter's  transcript,  in  type- writing,  of  his  shorthand 
notes  of  the  testimony,  properly  certified  by  him,  the  whole  transcript 
being  properly  certified  by  the  clerk.  It  does  not  appear  that  the  testi- 
mony was  preserved  by  bill  of  exceptions;  that  neither  the  shorthand 
notes  nor  the  extension  thereof  was  ever  certified  by  the  judge.  The 
motion  to  strike  the  evidence  must  be  sustained,  and,  as  the  errors 
assigned  cannot  be  considered  without  the  evidence,  the  motion  to  affirm 
the  judgment  must  be  sustained.    Affirmed. 


Robert  Lindsay,  Plaintiff,  v.  L.  O.  Hatch,  Defendj^pt, 
Injunction :  violation:  contempt. 

Thursday,  May  26, 1892. 

Proceeding  by  certiorari  to  test  the  legality  of  an  order  refusing  to 
punish  and  discharging  a  person  accused  of  a  contempt. 

A,  Chapin,  for  plaintiff. 

No  appearance  for  defendant. 

KiNNE,  J.  This  cause  involves  the  same  questions  as  are  presented  in 
Lindsay  v.  Hatch,  ante,  page  332,  (decided  at  this  term)  and,  following  it, 
it  will  be  reversed. 


J.  T.  Oannady,  Appellant,  v.  Belle  Cannady,  Appellee. 
Appeal :  notice:  jurisdiction. 

Appeal  from  Mahaska  District  C(wr^— Hon.  J.  K.  Johnson,  Judge. 
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Thursday,  AIay  26, 1892. 

Bolton  4*  McCoy f  for  appellant. 

George  W,  Lafferty,  for  appellee. 

RoTHBOOK,  J. — It  appears  from  certain  abstracts  and  argaments  on 
-file  in  this  conrt  that  J.  T.  Cannady  procured  a  decree  of  divorce  in  the 
eourt  below  against  Belle  Cannady  on  the  sixth  day  of  December,  1890, 
and  that  on  the  next  day  he  was  married  to  another  woman.  The  original 
notice  was  seryed  by  publication.  On  the  fifteenth  day  of  the  same 
month  the  defendant  filed  a  paper  which  was  designated  as  a  motion,  and 
the  object  of  the  paper  was  to  set  aside  the  decree  and  permit  the  defend- 
ant to  answer.  The  matter  came  on  to  be  heard,  and  the  court  made  an 
order  in  these  words:  ''And  thereupon  the  case  came  on  for  hearing  on 
application  to  set  aside  default  and  decree,  and  same  is  treated  a9  peti- 
tion in  equity,  and  ordered  to  be  heard  as  such,  either  to  have  leave  to 
file  additional  pleadings  or  amendments  to  pleadings  before  first  day 
-of  next  term.''  This  order  appears  to  be  the  ground  of  complaint  on  the 
part  of  the  plaintiff.  But  the  I'ecord  does  not  show  that  he  has  at  any 
time  appealed  from  the  order,  and  we  have  no  jurisdiction  to  determine 
whether  the  order  was  erroneously  made.  As  the  parties  were  in  court 
upon  the  application,  and  the  court  merely  ordered  that  it  should  be 
treated  as  a  petition  with  the  right  of  either  party  to  amend,  it  may  be 
questionable  whether  the  order  was  an  appealable  order  But  as  we 
have  no  jurisdiction  of  the  case,  it  would  be  improper  to  determine  any 
4^uestion  presented  oy  the  papers  on  file.    The  proceeding  is  dismissed. 


Wm.  Woodabd,  Appellant,  v  Joseph  Hamilton,  Appellee. 

Sureties:  indemnity:  accounting. 

Appeal  from  Decatur  District  Court. — R.  C.  Henry,  Judge. 

Thursday,  May  26,  1892. 

The  pleadings  are  quite  lengthy,  covering  some  seventeen  pages  of 
closely  printed  matter.  The  following,  however,  will  be  a  sufficient 
statement  of  the  issues:  On  the  twenty-seventh  day  of  September,  1887, 
the  plaintiff  and  defendant,  as  co-sureties  for  one  A.  B.  Roberts,  executed 
with  him  as  principal  these  two  promissory  notes  to  the  Farmers'  & 
Traders'  Bank  of  Leon,  Iowa,  one  for  one  thousand  dollars,  and  one  for 
eight  hundred  and  seventy-five  dollars.  On  March  22,  1888,  the  note  for 
eight  hundred  and  seventy-five  dollars  was  renewed  as  to  the  balance  due 
thereon  by  three  notes  of  two  hundred  and  seventy-five  dollars  each, 
'executed  by  the  same  parties.    The  plaintiff  alleges  that  as  such  surety 
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he  was  required  to  and  did  pay  on  said  notes,  in  different  sums  statedi  Uy 
the  amount  of  one  thousand,  fifty-two  dollars  and  eighty- five  cents,  and 
that  the  balance  thereof  was  paid  by  the  principal,  Boberts.  The  plaintiff 
alleges  that  the  defendant  received  from  Boberts,  as  indemnity,  the 
promissory  note  of  Roberts  for  five  hundred  dollars,  and  five  thousand 
dollars  of  the  capital  stock  of  the  Kansas  Dry  Gk>ods  (Company,  of  the 
value  of  one  thousand,  five  hundred  dollars,  which  collateral  security 
was  taken  by  the  defendant  without  the  knowledge  of  the  plaintiff.  The 
plaintiff  asks  an  accounting  as  to  said  collateral  securities,  and,  if  the 
same  shall  be  insufficient  to  satisfy  the  amounts  paid  by  the  plaintiff,  that 
the  defendant  be  required  to  contribute.  The  defendant  admits  that 
they  were  co-sureties  as  alleged ;  denies  that  the  plaintiff  made  the  pay- 
ments alleged;  denies  that  he  received  any  indemnity  as  alleged;  alleges 
that  he  expended  one  hundred  and  fifty  dollars  in  realizing  on  said 
certificates  of  stock;  and  further  alleges  that  the  plaintiff  demanded  and 
received  from  Roberts  stock  to  the  amount  of  twenty-seven  thousand, 
five  hundred  dollars,  in  shares  of  the  stock  of  said  Kansas  Dry  Goods 
Company,  as  indemnity  as  such  surety,  which  stock  was  and  is  worth 
two  thousand,  seven  hundred  and  ;fifty  dollars.  The  defendant  asks  that 
the  plaintiff  be  required  to  account  for  said  securities;  that  the  value 
thereof  be  applied  to  the  payment  of  said  notes;  and  the  defendant 
further  asks  judgment  for  the  amount  he  paid,  to-wit,  four  hundred  and 
eighteen  dollars  and  two  cents.  The  case,  being  in  equity,  was  sub- 
mitted to  the  court,  and  decree  entered  dismissing  the  plfdntiff's  petition, 
and  for  costs.    The  plaintiff  appeals. — Affirmed. 

Marion  Woodard  and  Samuel  Forrey,  for  appellant. 

E.  W,  Curry  and  Parish  ^  Hoffman,  for  appellee. 

Given,  J. — I.  The  character  of  the  testimony,  and  the  manner  in- 
which  the  examination  was  made,  rendered  it  difficult  td  abstract. 
Owing  to  disputes  as  to  the  correctness  of  the  abstract  and  amendments, 
we  have  read  the  entire  transcript  of  the  evidence,  consisting  of  some 
one  hundred  and  fifty  typewritten  pages.  But  one  principle  of  law  is 
cited  in  argument,  and  as  to  -this  there  is  no  contention.  It  is  conceded 
to  be  a  settled  principle  of  equity  that,  if  one  of  several  co-sureties  subse- 
quently takes  a  security  from  the  principal  for  his  own  indemnity,  it 
inures  to  the  common  benefit  of  all  the  sureties,  and  that  each  has  a  right 
of  contribution  from  his  co-surety  for  any  amdunt  which  he  has  been  com. 
pelled  to  pay  by  reason  of  the  suretyship.  The  evidence  before  us  is 
from  the  parties,  the  son  and  attorney  of  the  plaintiff,  the  attorney  of  the 
bank,  who  formerly  acted  in  these  matters  as  attorney  for  the  defendant, 
and  the  principal  in  the  notes,  A.  R.  Roberts.  The  evidence  is  in  direct 
conflict,  and  shows  in  an  unusual  degree  the  influence  of  personal  interest 
and  feeling.  It  is  not  required  that  we  should  here  discuss  this  evidence 
at  length;  it  will  be  sufficient  that  we  state  the  conclusions  reached 
therefrom. 


Digitized  by 


Google 


Appendix.  747 

We  first  inquire  ae  to  what  payments  were  made  by  the  plaintiff  as 
surety.  It  is  quite  clear  that  he  paid  one  hundred  dollars  to  the  bank  on 
the  one  thousand  dollar  note  on  May  4,  1888,  and  in  June  following  four 
hundred  and  twenty-one  dollars  and  thirty  cents,  which  was  in  full  satis- 
faction of  that  note,  other  payments  having  been  made  thereon  It  also* 
appears  that  he  paid  some  thirty-four  dollars  and  fifty  cents  interest  in 
advance  at  the  time  the  eight  hundred  and  seventy-five  dollar  note  was 
renewed,  and  thereafter  paid  upon  a  judgment  rendered  against  him  on 
the  renewed  notes  four  hundred  and  ninety- sis  dollars  and  fifty  cents 
debt,  interest  and  costs.  The  appellee  contends  that  most,  if  not  all^ 
of  this  amount  came  from  the  sale  of  land  owned  by  Roberts.  While  it  i» 
true  a  part  of  it  did  come  from  the  8al«  of  the  particular  land  mentioned, 
yet  we  are  satisfied  that  said  land  had  theretofore  been  sold  and  conveyed 
by  Koberts  to  the  appellant  on  account  of  existing  indebtedness,  and  that 
the  land  and  the  money  derived  from  its  sale  by  the  appellant  were  his. 

U.  We  next  inquire  whether  the  appellant  held  any  indemnity  from 
Mr.  Roberts  against  his  liability  as  surety  to  the  bank.  It  is  not  ques- 
tioned but  that  the  appellant  did  receive  from  Roberts  certificates  of 
stock  of  the  Kansas  Dry  Goods  Company,  which  he  afterwards  transferred 
to  Joseph  Roberts,  son  of  A.  R.  Roberts,  taking  his  unsecured  promissory 
note  therefor  in  the  sum  of  six  thousand,  eight  hundred  and  twelve  dollars 
and  fifty  cents,  payable  in  two  years,  without  interest.  The  appellant' 8= 
claim  is  that  this  stock  was  taken  by  him  from  A.  R.  Roberts  upon  a 
final  settlement  between  them,  and  on  account  of  existing  indebtedness 
of  Roberts  to  him.  This  was  the  same  settlement  at  which  the  appellant 
acquired  the  land  above  referred  to.  It  is  claimed  by  the  appellant  that 
he  took  these  certificates  of  stock  at  twenty-five  cents  on  the  dollar,  and 
that  they  were  worth  that  amount.  Neither  the  appellant  nor  his  son,  wha 
conducted  the  settlement  for  him,  nor  Mr.  Roberts,  with  whom  the  set- 
tlement was  made,  attempted  to  give  anything  like  a  detailed  or  intelli- 
gent account  of  what  evidences  of  indebtedness  were  turned  over  to- 
Roberts  in  consideration  of  these  shares  of  stock.  In  view  of  the  relation  of 
the  appellant  and  of  A.  R.  Roberts  and  Joseph  Roberts  to  the  Kansas  Dry 
Goods  Company,  the  absence  of  any  good  reason  why  credit  for  so  large 
a  sum  was  extended  to  Joseph  Roberts,  and  the  unsatisfactory  character 
of  the  evidence  upon  this  subject  throughout,  we  are  led  to  think  these 
shares  of  stock  were  not  received  by  the  plaintiff  in  consideration  of 
existing  indebtedness,  but  as  indemnity  for  his  liability  as  surety  to  the 
bank.  The  appellant,  in  seeking  to  charge  the  appellee  upon  shares  of 
stock  in  the  same  company,  claims  that  they  were  worth  twenty-five  cents 
on  the  dollar,  while  the  appellee  contends  that  they  were  only  worth  ten 
cents.  In  either  event  the  value  of  those  received  by  the  appellant  was 
greater  than  the  amount  which  he  has  paid  to  the  bank  as  surety  for  Mr. 
Roberts.  It  might  be  said  that  these  shares  of  stoCk  were  taken  in  the- 
same  settlement  in  which  the  land  was  taken,  and,  if  the  transaction  aa 
to  the  land  was  bona  fide,  it  should  be  so  held  as  to  the  shares  of  stock. 
The  disposition  made  of  the  land  was  consistent  with  fair  dealing,  and 
free  from  the  badges  of  fraud  that  mark  the  disposition  made  of  th& 
stock. 
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As  this  view  of  the  case  fully  disposes  of  the  appellant's  claim  for 
relief,  we  need  not  notice  the  several  questions  discussed  as  to  the  appel- 
lee's liability.    For  the  reasons  stated,  the  judgment  of  the  district 

court  is  AFFIRMED . 


T.  J.  Trulock  et  al..  Appellees,  v.  W.  J.  Donahue,  Appellant. 
f 
Aotion  f or  Rent:  assignment  of  lease:  mortgage :  evidence. 

Appeal  from  Des  Moines  District  jCouri.—Uos,  J.  M.  Casey,  Judge. 

Thursday,  May  26,  1892. 

February  17,  1885,  Rebecca  Edmunds  and  Samuel  T.  Edmunds,  her 
husband,  made  to  the  plaintiffs  their  promissory  note  for  two  hundred  and 
thirty-six  dollars  and  twenty-five  cents,  and  secured  the  same  by  a 
mortgage  on  a  lot  in  West  Burlington.  A  clause  of  the  mortgage  is  as 
follows:  "And  we  hereby  *  *  *' assign  the  rents  and  profits  to  the 
grantees  herein  for  the  purpose  of  applying  the  same  on  their  claim." 
On  the  twenty-fourth  of  March,  1885,  Rebecca  Edmunds  leased  the 
premises  to  the  defendant  at  an  agreed  price  of  ten  dollars  per  month, 
who  occupied  them,  as  alleged  in  the  petition,  until  there  was  due  the 
sum  of  two  hundred  and  thirty  dollars,  and  this  action  is  to  recover 
therefor.  There  was  also  an  assignment  of  the  lease  from  Rebecca 
Edmunds  to  the  plaintiff,  T.  J.  Trulock.  This  action  is  to  recover  the 
rents  accrued.  The  answer  is  a  denial  of  the  allegations  of  the  petition, 
and  a  plea  of  payment  to  Rebecca  Edmunds  without  knowledge  of  the 
assignment  or  claim  of  the  plaintiffs.  The  issues  were  submitted  to  a 
jury  that  returned  a  verdict  for  the  plaintiffs  for  two  hundred  and  ninety- 
two  dollars  and  sixty-one  cents.    The  defendant  appeals. — Affii-med, 

Kellej  4"  Cooper  and  P.  Henry  Smyth,  for  appellant. 

Seerley  f  Clnrk  and  A.  H.  Stutsman,  for  appellees. 

Granger,  J. — I.  The  appellant  states,  and  presents  many  authori- 
ties tending  to  establish,  the  following  propositions:  ''So  Tong  asthe  mort- 
gagor is  allowed  to  remain  in  possession  without  an  actual  entry  by  the 
mortgagee,  although  there  has  been  a  breach  in  the  conditions  of  the 
mortgage,  he  is  entitled  to  receive  the  rents  and  profits  to  his  own  use. 
If  the  premises  are  under  lease,  the  right  of  the  mortgagor  in^possession 
to  the  rents  is  the  same,  whether  the  lease  was  made  before  or  after  the 
mortgage.  He  may  lawfully  receive  the  rents  until  the  mortgagee  interferes, 
and  he  receives  them  to  his  own  absolute  use,  and  not  for  the  use  of  the  mort- 
gagee. A  mortgagee  has  no  specific  lien  on  the  rents  and  profits  of  the  mort- 
gaged land  unless  he  has,  in  the  mortgage,  stipulated  for  a  specific  pledge 
of  them  as  part  of  his  security,  and  even  then  he  has  no  claim  upon  them 
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until  he  has  the  right  to  take  possession  nnder  the  mortgage.  Until  the 
mortgage  debt  is  due  he  is  not  entitled  to  have  ^  reoeiver  of  such  rents 
appointed.  The  tenant  may  safely  continue  to  pay  rent  to  the  mortgagor 
until  he  receives  notice  froni  the  mortgagee  of  his  requirement  that  the 
rents  be  paid  to  him."  To  our  minds,  these  propositions  do  not  demand 
our  consideration. 

The  district  court,  from  the  facts  as  disclosed  upon  the  trial,  said  to  the 
jury*  "It  is  conceded  by  both  parties  that  there  is  only  two  hundred  and 
forty- two  dollars  of  the  rents  in  issue,  and  you  should  find  for  the  plain- 
tiffs the  whole  amount  thereof  unless  the  defendant  has  established  one 
or  both  of  his  defenses  thereto."  The  defenses  referred  to  are:  ** First, 
That  by  an  agreement  with  Samuel  T.  Edmunds,  he,  the  defendant,  fur- 
nished him  «  quantity  of  goods  to  be  sold  from  the  building  on  the 
premises,  and  that  the  conditions  were  that  Edmunds  was  to  sell  the 
goods,  receiving  to  himself  the  profits,  and  paying  to  the  defendants  the 
cost  of  the  goods ;  and  that  during  the  period  that  the  building  was  so 
used  there  was  to  be  no  rent  paid  by  the  defendant  for  the  building,  and 
that  it  was  so  used  for  nine  months,  whereby  ninety  dollars  of  the  rent 
was  paid.  Second.  As  to  the  remaining  one  hundred  and  fifty-two  dollars 
it  is  averred,  that,  of  the  goods  furnished  to  Edmunds  for  sale,  he  took,  for 
the  use  of  his  family,  that  amount  in  value,  for  which  Rebecca  Edmunds 
became  liable  as  for  necessaries  used  in  the  family." 

If  these  payments  were  not  made  to  Rebecca  Edmunds,  there  is  no 
question  but  that  the  defendant  owes  the  two  hundred  and  forty-two  dol- 
lars of  rent  to  some  person.  There  can  be  no  question  but  that  the  rents 
were  assigned  to  the  plaintiffs  by  the  terms  of  the  mortgage,  or  to  T.  J- 
Trulock  by  the  assignment  of  the  lease,  if  not  in  fact  by  both.  If  there 
has  been  no  pajrment  to  Rebecca  Edmunds,  surely  the  defendant  owes  the 
amount  of  the  rent  to  her  assignees,  the  plaintiffs.  The  case  does  not 
involve  the  question  of  the  right  of  Mrs.  Edmunds  to  the  rents  before  the 
maturity  of  the  mortgage  or  otherwise,  for  she  makes  no  such  claim,  and 
was  a  witness  on  the  trial.  The  record  is,  indeed,  conclusive  as  to  the 
dpfendant's  liability,  unless  he  paid  the  debt  to  Mrs.  Edmunds.  This  is 
the  view  upon  which  the  district  court  submitted  the  case  to  the  jury,  and 
we  think  correctly  so.  The  appellant  asked  some  instructions  in  accord- 
ance with  the  propositions  of  law  as  claimed,  which,  with  the  condition  of 
the  record,  were  properly  refused.   The  instructions  need  not  be  set  out. 

II.  The  mortgage  was  admitted  in  evidence  against  the  objections  of 
the  defendant,  of  .which  ruling  complaint  is  made.  The  case  was  before 
in  this  court.  Trulock  v.  Xhnahue,  76  Iowa,  758.  It  is  there  held, 
that  the  mortgage  was  not  constructive  notice  of  the  assignment  of  the 
rents,  and  that  it  was  error  to  introduce  it  for  that  purpose,  as  appeared 
to  be  the  case.  It  is  very  manifest  from  the  record  that  the  purpose  of  the 
introduction  at  that  time  was  not  to  show  notice,  but  the  fact  of  the 
assignment,  for  the  answer  puts  in  issue  that  fact.  For  that  purpose  the 
mortgage  was  proper  evidence.  The  court,  in  its  instructions,  gave  the 
rule  of  the  defendant's  liability  to  the  plaintiffs  only  upon  the  theory  that 
would  render  the  defendant  liable  if  Rebecca  Edmunds  were  the  plaintiff. 
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►Such  a  theory  properly  leaves  out  of  view  the  question  of  making  the  pay- 
ments without  notice  of  the  assignments.  As  the  court  stated  the  rule, 
if  the  payments  were  made,  the  defendant  was  not  liable.  As  we  under- 
stand, there  was  really  no  notice,  and  the  cause  was  submitted  with  that 
view.  Instructions  asked  as  to  the  effect  of  the  recording 'of  the  mortgage, 
and  the  failure  to  introduce  testimony  showing  notice  of  the  assignments, 
were  properly  refused. 

III.  Trulock,  as  a  witness  for  the  plaintiffs,  testified  as  to  what  he 
did  with  the  property,  and  of  conversations  that  he  had  with  Edmunds, 
which  was  objected  to,  and  which  the  defendant  moved  to  strike  out  as 
nof  rebuttal,  incompetent,  irrelevant,  and  confusing  to  the  jury.  As  is 
very  generally  the  case,  there  was  testimony  upon  issues  not  finally  sub- 
mitted to  the  jury,  and  this  was  of  that  character.  There  is  Rothing  in  it 
that  in  reason  could  have  influenced  the  jury  on  the  question  of  payment 
.and  no  ptejudice  resulted. 

IV.  The  appellant  asked  an  instruction  to  the  effect  that  if  S.  T. 
Edmunds,  in  agreeing  that  no  rent  should  be  paid  for  the  store  while  the 
goods  were  being  sold  there,  was  "acting  for  his  wife,"  and  no  rent  was 
demanded  during  such  occupancy,  then,  for  such  period,  there  could  be  no 
recovery  of  rent.  The  court  refused  the  instruction,  but  gave  one  better 
adapted  to  the  testimony,  in  which  it  told  the  jury  in  effect  that,  if  Mrs. 
Edmunds  authorized  such  an  agreement,  or  if,  after  it  ^as  made,  she 
"ratified  or  consented  to  it,"  she  would  be  bound  by  it.  We  think  the 
instruction  given  more  favorable  to  the  defendant  than  the  one  refused. 

V.  The  appellant  says:  "The  coui-t  erred  in  not  allowing  Donahue  to 
offset  his  bill  for  groceries  furnished  the  Edmunds  family  against  the  rent 
accruing."  It  is  not  to  be  said  under  the  state  of  the  evidence  that  the 
groceries,  after  being  delivered  to  Edmunds,  belonged  to  Donahue.  It  is 
certainly  a  question  whether  or  not  the  transaction  was  not  a  sale  of  the 
goods  to  Edmunds  for  the  wholesale  price.  In  fact,  many  circumstances 
indicate  such  a  transaction,  while  others  favor  the  other  conclusion.  The 
court  instructed  the  jury  to  find  to  whom  the  goods  belonged,  and,  if  to  the 
defendant,  the  jury  was  told  that  the  verdict  on  this  branch  of  the  case 
should  be  for  him.  The  rule  as  given  is  correct.  The  jury  must  have 
found  that  the  goods  belonged  to  Edmunds,  and  the  finding  is  conclusive 
of  a  number  of  questions  as  to  which  eiTor  is  claimed.  It  may  here  again 
be  said  that  if  the  goods  belonged  to  Edmunds,  the  matter  of  notice  of  the 
assignment  is  without  significance  in  the  case.  The  court,  in  some  par- 
ticulars, in  the  instructions,  speaks  of  the  notice  and  payments  before  it, 
but  in  specifying  the  facts  on  which  the  conclusion  of  payment  is  to  be 
based,  and  the  effect  of  the  paymert,  no  importance  is  given  to  the  fact  of 
the  notice. 

It  is  not  important  to  consider  other  questions,  and  the  judgment  is 

AFFIRMED. 
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The  State  of  Iowa,  Appellee,  v.  Wm.  Stommel,  Appellant. 
Appeal:  RKOORD:  transcript:  evidence. 

Appeal  from  Mahaska  District  Court.— Ron.  J  K.  Johnson,  Judge. 
Friday,  Mat  27,  1892. 

The  defendant  was  convicted  of  the  crime  of  nuisance  committed  by 
keeping  for  sale  and  selling  intoxicating  liquors  in  violation  of  law.  From 
the  judgment  rendered  on  the  verdict,  he  appeals. — Affirmed. 

Listen  McMillan,  for  appellant. 

Byron  W.  Preston,  County  Attorney,  for  the  state. 

Per  Curiam.  This  cause  is  submitted  on  transcripts  of  the  record 
which  do  not  show  the  evidence  submitted  on  the  trial,  nor  the  charge  of 
the  court.  It  does  not  appear  that  the  defendant  objected  to  anything 
done  on  the  trial,  and  there  is  nothing  to  show  what  he  relies  upon  for  a 
reversal  or  modification  of  the  judgment.  We  have  read  the  transcript 
submitted  with  care,  but  have  discovered  no  error  in  the  proceedings  or 
judgment  of  which  defendant  can  complain.    The  judgment  is  therefore 

AFFIRMED.    , 


The  State  of  Iowa,  Appellee,  v.  Ed  Sloan,  Appellant. 

Appeal :  submission  on  transcript  without  evidence. 

Appeal  from  Mahaska  District  Court. — Hon.  D.  Ryan,  Judge. 

Saturday,  May  28,  1892. 

Liston  McMillant  for  appellant. 

John.  Y.  Stone,  Attorney  Gelieral,  Thos.  A.  Cheshire,  and  B.  W.  Pres- 
ton, for  the  state. 

KiNNE,  J. — ^The  defendant  was  indicted,  tried,  and  convicted  of  the 
offense  of  keeping  a  gambling  house.  The  cause  is  submitted  on  a  tran- 
script containing  a  copy  of  the  indictment,  notice  of  appeal  bond,  and 
record  entry.  An  examination  of  all  the  records  before  us  discloses  no 
error,  and  the  judgment  is  therefore  affirmed. 
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The  State  op  Iowa,  Appellee,  v.  George  Hbavlin,  Appellant. 

Appeal:  record:  evidence. 

Appeal  from  Jasper  District  Court.— Hov.  J.  K.  Johnson,  Judge. 

Saturday,  May  28,  1892. 

The  defendant  was  convicted  of  the  crime  of  nuisance,  committed  in 
keeping  for  sale  and  selling  intoxicating  liquors  in  violation  of  law.  From 
the  judgment  requiring  him  to  pay  a  fine,  attorney's  fee,  and  costs,  and 
committing  hfm  to  the  county  jail  at  hard  labor  until  such  fine  and  costs 
should  be  paid,  not  exceeding  one  day  for  each  three  and  one-third  dol- 
lars of  the  fine  and  costs,  he  appeals. — Affirmed. 

Listen  McMillan,  for  appellant. 

W.  O.  Clements f  County  Attorney,  for  the  state. 

Per  Curiam. — This  cause  is  submitted  on  a  transcript  of  the  record 
which  does  not  show  any  of  the  evidence  submitted  on  the  trial,  nor  the 
charge  of  the  court  to  the  jury.  The  only  exception  taken  by  the  defend- 
ant was  to  the  overruling  of  a  motion  for  a  continuance,  but  the  motion  is 
not  set  out,  and  we  have  no  means  of  judging  of  the  correctness  of  the 
ruling.  We  have  examined  the  record  submitted  to  us  with  dare,  but  do 
not  find  any  ground  for  interfering  with  the  judgment  of  the  district  court. 
It  is  therefore  affirmed. 


The  State  of  Iowa,  Appellee,  v.  P.  Hester,  Appellant. 
Liquor  Nuisance:  indictment:  appeal:  submission  on  transcript 

NOT  containing  EVIDENCE. 

Appeal  from  Palo  Alto  District  Court. — Hon.  Lot  Thomas,  Judge. 

Saturday,  May  28,  1892. 

The  defendant  was  indicted  for  keeping  a  nuisance  by  unlawfully 
keeping  for  sale  and  selling  intoxicating  liquors  in  a  certain  building.  He 
pleaded  not  guilty,  and  was  tried  by  a  jury,  and  convicted  of  the  offense, 
and  from  a  judgment  on  the  verdict  he  appeals. 

John  Y.  Stone,  Attorney  General,  for  the  state. 

No  appearance  for  appellee. 
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PsB  CuBiAM. — The  appeal  is  presented  to  us  upon  a  transcript  of  an 
in  diotment  and  record  entries  of  a  trial  by  jury,  and  a  verdict  of  guilt 
and  judgment  on  the  yerdiot,  and  an  appeal.  There  is  no  transcript  of  the 
evidence,  nor  of  the  instructions  given  by  the  court  to  the  jury.  We  have 
examined  the  record  as  presented,  and  discover  no  reason  for  disturbing 
the  judgment  of  the  district  court.    Affirmed. 


M.  J.  Farrell,  Plaintiff,  v.  Crrr    of  Muscatine,  Defendant. 

Appeal:  notice:  record:  jurisdiction. 

At^pealfnm  Muscatine  District  Onir^— Hon.  C.  M.  Waterman,  Judge. 

Saturday,  May  28,  1892. 

Action  to  recover  damages  alleged  to  have  been  done  to  the  plain- 
tiff's property  by  defendant  filling  up  one  of  its  streets.  Trial  to  a 
jury,  and,  on  motion  of  the  defendant,  the  jury  were  instructed  to  return 
a  verdict  for  the  defendant,  upon  which  judgment  was  entered  against 
the  plaintiff. — Dismissed, 

Richman  4"  Burk  and  E.  F,  Bichman,  for  appellant. 

J.  B.  Hartley,  for  appellee. 

Given,  J. — The  case  is  submitted  upon  an  abstract  filed  by  the 
plaintiff  and  upon  printed  arguments  from  both  parties.  There  is  nothing 
whatever  in  the  abstract  or  arguments  to  show  that  any  appeal  was  ever 
taken  in  this  case.  The  abstract  commences  by  setting  out  the  petition, 
and  concludes  with  an  assignment  of  errors,  immediately  preceding  which 
it  shows  that  judgment  was  entered  upon  the  verdict  against  the  plaintiff, 
to  which  he  excepted,  and  that  "all  of  the  foregoing  exceptions  are  shown 
by  the  record  in  said  cause,  and  also  evidenced  by  a  bill  of  exceptions 
filed  April  18,  1890."  The  case  is  entitled  '*M.  J.  Farrell,  Appellant,'' 
but  there  is  nothing  to  show  that  he  ever  took  an  appeal.  It  is  true  that 
the  appellee  appears  and  does  not  question  but  that  an  appeal  was 
taken.  ''But  appearance  does  not  confer  jurisdiction  upon  an  appel- 
late court.  In  the  absence  of  an  appeal,  the  appellate  court  lacks  more 
than  jurisdiction  of  the  person  of  the  appellee."  Plummer  v.  Bank, 
73  Iowa,  752 ;  First  Nat.  Bank  v.  City  Council,  ante,  p.  730.  In  that  case, 
as  in  this,  the  abstract  did  not  show  that  an  appeal  had  been  taken.  It 
is  there  further  said:  ''This  court  cannot  take  jurisdiction  of  a  case, 
unless  our  jurisdiction  appears  affirmatively  from  the  record.  ♦  ♦  » 
If  the  abstract  does  not  show  that  we  have  jurisdiction,  we  can  do  nothing 
but  dismiss  the  case."  Following  the  conclusion  announced  in  that  case, 
this  must  be  dismissed. 
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D.  Y.  Searles,  Appellant,  v.  Charles  Haao,  et  ah,  Appellees. 

Nuisance:  injunction:  appeal. 

Appeal  from  Dea  Moines  District  Court — Hon.  Charles  H.  Phelps,  Judge. 

Saturday,  May,  28,  1892. 

The  plaintiff  entitles  in  his  abstract,  and  on  his  part  submits  here- 
with, the  cases  j)f  himself  v.  Frank  Ober,  v.  Joseph  Leis,  v.  Bertha 
Ernest  and  M.  Wiewoehner,  v.  Lewis  Goetz,  and  v.  A.  Gantz.  They  are 
actions  in  equity  under  section  1543  of  the  Code,  as  amended,  to  enjoin 
certain  alleged  nuisances.  On  motion  of  the  defendants,  respectively,  the 
plaintiff's  petition  in  each  case  was  stricken  from  the  files,  to  which  the 
plaintiff  duly  excepted,  and  from  which  he  appeals. — Reversed, 

T.  J,  Trulocky  for  appellant. 

P.  Henry  Smyth,  for  appellees. 

Given.  J. — The  record  before  us  is  the  same,  except  as  to  names  of 
the  defendants,  description  of  real  estate,  and  dates,  as  in  Searles  v.  Lux, 
52  N.  W.  Reporter,  327  and  the  five  other  cases  considered  therewith, 
and  decided  at  this  May  tevm,1892.  The  questions  here  discussed  are 
identical  with  those  presented  and  passed  upon  in  said  cases,  and  for  the 
reasons  given  in  that  opinion  the  appeals  in  said  five  cases  above  men- 
tioned are  dismissed,  and  in  the  case  of  Searles  v,  Haag,  et  al.,  the  judg- 
ment of  the  district  court  is  reversed. 
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ACCORD  AND  SATISFACTION. 
Pleading. 

Answer — motion  to  dismiss.  The  plea  of  an  accord  and  satisfaction 
to  an  action  npon  a  contract  should  be  presented  by  answer;  it 
cannot  be  presented  by  a  motion  to  dismiss,  supported  by  affidavit, 
where  the  accord  is  disputed.  Oeorge  v.  C,  F,  M,  j'  D,  M.  Ky  Co., 
690 

ACCOUNT. 
As  Evidence.    See  Evidence,  29. 

ACCRETION. 
Title. 

1.  Island  becoming  joined  to  mainland'— evidence »  Where  the  place 
occupied  by  an  island  in  a  lake  was  marked  upon  the  plat  of  the 
government  survey  of  I85I  as  "bayou/'  but  the  island  was  shown  to 
have  existed  before  the  government  survey,  and  had  since  by  accre- 
tion become  joined  to  the  mainland,  held,  that  the  owner  of  the  land 
to  which  said  island  had  become  joined  was  not  entitled  to  said  islan 
as  accretion  to  his  land.    Bigelow  v.  Hoover,  161. 

2. divided  between  adjoining  owners.   In  such  case  the  alluvial 

deposits  should  be  equally  divided  between  the  respective  owners  of 
the  Island  and  of  the  portion  of  the  mainland  to  which  it  has  become 
•        joined.    Id, 

ACTION. 

Right  of. 

1.  Deed — warranty  —breach,  A  grantee  under  a  deed  with  covenants 
of  warranty  against  incumbrances  is  not  entitled,  upon  the  purchase 
by  him  of  a  mortgage  upon  the  premises  conveyed,  to  maintain  an 
action  for  a  breach  of  such  warranty  based  upon  such  incumbrance. 
Harwood  v.  Lee,  6SS. 

2. .    Where  a  deed  conveying  eighty  acres 

of  land  contained  covenants  of  warranty  against  incumbrances, 
except  a  mortgage  in  a  sum  named,  which  sum  was  one-third  of  the 
amount  of  a  mortgage  covering  the  land  conveyed  and  two  other  eighty- 
acre  tracts,  held,  that,  in  the  absence  of  evidence  to  the  contrary,  the 
presumption  is  that  each  of  said  eighty- acre  tracts  should  bear  one- 
third  of  the  incumbrance,  and  that  no  right  of  action  for  the  breach 
of  such  covenants  in  the  deed  would  lie  until,  upon  a  foreclosure  of 
said  mortgage,  the  land  conveyed  was  subjected  to  the  payment  of 
an  amount  in  excess  of  one-third  of  the  whole  mortgage.    Id. 

(755) 
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ACTION.    Right  op.    Continued, 

3. .     By  the  terms  of  said  mortgage,  any 

delinquent  taxes  paid  by  the  mortgagee  were  made  a  lien  upon  the 
mortgaged  premises.  The  mortgagee  haying  paid  the  taxes  upon  the 
eighty-aore  tracts  other  than  that  eonveyed  to  the  plainti^,  the  latter 
took  an  assignment  of  such  claim  along  with  the  mortgage.  Held, 
that  the  presumption  being  that  the  land  upon  which  the  taxes  were 
paid  would  sell  for  sufficient  to  cover  such  payment,  an  action,  com- 
menced before  the  foreclosure  of  said  mortgage,  for  the  breach  of  the 
warranty  in  the  deed  to  the  plaintiff,  based  upon  his  payment  of  said, 
taxes,  was  properly  abated.    Id, 

See  Religious  Societies,  3. 

Parties. 

4.  Eeal  party  in  interest— promissory  note — indorsee  for  collection. 
An  indorsee  of  a  promissory  note  for  the  purposes  of  collection,  being 
the  holder  of  the  legal  title  thereto,  may  bring  an  action  thereon  in 
his  own  name.     Ahell  N.  B.  ^  B.  Co,  v.  Hurd,  659. 

5.  Contract  for  benefit  of  minor — breach — right  of  action.  A  minor 
child  may  maintain  an  action  for  damages  for  the  breach  of  a  con- 
tract made  by  his  parent  in  his  behalf.     Gooden  v.  Bayl,  692, 

See  Witnesses,  1. 

ADULTERY.     See  Criminal  Law,  3. 

ADVERSE  POSSESSION.     See  Highways,  6;  Real  Property,  4,  5,  6. 

AGENCY. 

Evidence. 

1.  Declarations  of  agent — when  admissible  against  principal.  Where  * 
an  agent  in  possession  of  a  stock  of  merchandise  was  given  exclusive 
management  and  control  of  the  business,  held,  that  proof  of  his  decla- 
rations to  third  persons,  wherein  he  claimed  to  be  the  owner  of  the 
property,  was  admissible  in  evidence  against  the  principal  in  an 
action  wherein  the  rights  of  creditors,  who  had  sold  goods  to  the  agent, 
were  in  issue.     Turner  v,  Bradley f  612, 

See  Evidence,  5. 

Authority  op  agent. 

2.  Evidence.  Where  a  mortgagor,  under  a  mortgage  providing  that 
the  interest  and  principal  were  payable  to  the  mortgagee  at  a  town 
named  in  a  distant  state,  paid  the  several  installments  of  interest,  as 
they  matured,  to  the  agent  who  had  negotiated  the  loan,  taking  his 
individual  receipt  therefor,  and  knowing  that  su^h  payments  had  to 
be  remitted  to  the  mortgagee  before  the  interest  coupons  could  be 
obtained,  and  before  the  maturity  of  such  mortgage  negotiated  a  new 
loan  for  a  larger  sum  through  said  agent,  out  of  which  he  authorized 
said  agent  to  pay  off  the  former    note  and  mortgage,   but  never 
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AGENCY.    Authority  of  agent.     Ckmtinued. 

inquired  whether  the  money  for  that  purpose  had  been  remitted  to  the 
mortgagee,  nor  asked  for  the  surrender  of  the  bond  and  mortgage  heldf 
by  said. mortgagee,  and  it  appeared  that  said  mortgagee  never 
authorized  said  agent  to  collect  said  mortgage,  that  it  was  not  yet 
due,  that  it  was  not  in  the  hands  of  said  agent  when  it  was  alleged  to 
have  been  paid,  and  that  while  there  was  considerable  business  trans- 
acted between  the  agent  and  said  mortgagee,  yet  that  in  nearly  all 
oases  the  latter  refused  to  send  mortgages  or  interest  coupons  to  said 
agent  until  the  money  therefor  had  been  received  at  the  mortgagees' s 
home,  where  they  were  all  made  payable,  heldf  that  the  agent  having 
absconded  with  the  money  obtained  for  the  mortgagor  under  said  sec- 
ond mortgage,  without  said  first  mortgage  having  been  paid,  he  must 
be  deemed  the  agent  of  the  mortgagor,  and  the  payment  made  to  said 
agent  as  above  stated  was  no  defense  to  an  action  for  the  foreclosure 
of  the  first  mortgage.    Security  Co.  v,  Chraybeal,  54S, 

3.  Power  of  attorney — construction.  A  power  of  attorney  to 
''lease,  control,  sell,  convey  and  mortgage  any  and  all  real  estate" 
the  grantor  "owns  or  controls"  in  a  county  named,  is  not  an  author- 
ity to  convey  property  acquired  subsequent  to  the  execution  of  the 
power.  And  a  conveyance  of  such  property  based  upon  such  power 
will  be  invalid  as  against  a  creditor  of  the  attorney-in-fact,  who,  at 
the  date  of  said  conveyance,  was  the  equitable  owner  of  said  prop- 
erty.    Weare  f  Allison  r.  Williams,  25S. 

4.  Public  lands — military  land  warrants— power  of  attorney — valid- 
ity. Under  the  provisions  of  section  4  of  the  act  of  congress  of 
September  28,  1850,  providing  that  all  sales,  letters  of  attorney,  or 
other  instruments  of  writing  affecting  the  title  or  claim  to  any  mili- 
tary land  warrant  or  certificat'C  issued  under  the  provisions  of  said 
act,  if  made  or  executed  prior  to  such  issue,  should  be  null  and  void, 
a  letter  of  attorney  giving  power  to  the  attorney  therein  appointed  to 
grant,  bargain  and  sell  certain  lands  that  should  thereafter  be  located 
under  a  warrant  accompanying  said  power,  and  which  had  been  issued 
to  the  warrantee  under  the  above  act  is  void,  and  the  title  to  lands 
located  under  such  power  is  vested  in  the  warrantee.  Jones  r. 
Warren,  SOO. 

6.  Apparent  authority  of  special  agent — evidence — instructions  to 
jury.  Prior  to  April  1,  1887,  the  defendant  firm  was  engaged  in 
shipping  grain  to  the  plaintiffs  for  sale  on  commission,  and,  owing 
to  a  ''cut"  in  freight  rates  by  the  railroads,  was  credited  by  the 
plaintiffs  in  their  monthly  statements  of  account  with  a  rebate,  on 
freights  paid,  of  two  cents  per  hundred  pounds  of  grain  shipped. 
After  the  allowance  of  such  rebate  had  been  discontinued  by  the  rail- 
roads, one  B.,  a  special  agent  for  the  plaintiffs,  with  authority  to 
solicit  shipments  of  grain  for  sale  on  commission,  made  an  agreement 
with  the  defendants  whereby  the  latter  were  to  receive  two  cents  per 
hundred  pounds  of  grain  on  aU  consignmentSi  in  addition  to  the  pro- 
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AGENCY.    Authority  of  agent.     Continued, 

eeeds  from  the  sale  of  such  grain  by  the  plaintiff,  less  freight  oharges 
and  reasonable  commissions.  It  appeared  from  the  eyidence,  that  the 
commission  charged  in  snch  cases  was  fixed  by  the  trade,  and  was 
known  to  both  parties ;  tbat  the  freight  paid  by  the  defendants  after 
April  1,  1887,  did  not  exceed  that  paid  prior  to  snch  date  with  the 
rebate  off;  that  the  contract  made  with  the  defendants  would  have 
been  without  profit  to  the  plaintiffs ;  and  the  making  of  such  con- 
tract was  in  excess  of  the  authority  which  the  defendants  had  reason 
to  suppose  hyd  theretofore  been  possessed  by  B.  Held,  that  there 
was  no  evidence  of  the  apparent  authority  of  B .  to  make  said  agree- 
'^  ment  with  the  defendants,  and  that  the  court,  therefore,  erred  in  sub- 
mitting such  question  to  the  jury.  Elder  f  McKinney  v,  Stuart,  690. 
Liability  op  principal. 

6.  Sales— contract  of  agent.  The  defendant  having  written  a  scale 
company  for  terms  for  the  erection  of  a  track  scale  of  a  size  indica- 
ted, and  requested  that  quotations  be  sent  to  one  ''H.,  manager,  Sey- 
mour, Iowa;"  the  scale  company  sent  its  representative  to  Seymour, 
where  a  contract  was  obtained  for  the  sale  and  delivery  of  a  scale  of 
the  kind  above  indicated,  and  at  a  price  named,  and  signed  by  H.,  as 
manager.  When  the  scale  was  delivered,  there  was  indorsed  upon 
said  contract  the  following:  ' 'Received  *  *  *  the  track  scale. 
No.  1236,  in  good  order,  as  per  within  contract,  F.  A.  H.,  manager 
for  Seymour  Coal  Co."  The  evidence  showed  that  the  Seymour  Coal 
Co.  was  merely  the  name  given  to  an  enterprise  conducted  solely  by 
the  defendant.  Held,  that  the  defendant  was  liable  for  the  price  of 
the  scale  as  provided  in  said  contract  with  H.  Wishard  v.  McNeill, 
474. 

7. .  The  defendant  having  referred  the  scale  com- 
pany to  H.  as  manager  of  his  business,  held,  that  the  company  was 
warranted  in  arranging  the  details  of  the  contract  with  H.    Id, 

See  Bills  and  Notes,  3;  Insurance  (Fire),  3,  7,  14. 
APPEAL 
Jurisdiction. 

1.  Amount  in  controversy — action  to  set  aside  decree.  Notwithstand- 
ing the  provisions  of  section  3173  of  the  Code  prohibiting  appeals  to 
the  supreme  court  in  cases  involving  less  than  one  hundred  dollars, 
except  upon  the  certificate  of  the  trial  judge  to  a  question  of  law 
involved  in  the  cause,  an  appeal  will  lie  in  an  action  to  set  aside  a 
decree  in  another  cause,  although  the  amount  of  the  judgment  in  the 
latter  case  is  less  than  the  sum  above  named.  Oeyer  v,  Douglass, 
9S, 

Bight  op. 

2.  From  part  of  decree  in  equity  cause.  An  appeal  maybe  taken 
from  a  specific  portion  of  a  decree  in  an  equity  cause  triable  de  novo 
in  the  supreme  court.     Gleiser  v,  McGregor,  489/ 
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APPEAL.     Continued. 

NOTICB. 

3.  Time  of  service.  The  serviee  of  notiee  upon  the  f 
December  of  an  appeal  from  an  order  of  court  made  on  t 
ot  the  preceding  June,  is  not  wiUiln  the  time  allowed  by 
of  the  Code  for  the  taking  of  appeals.    Bitchey  v.  Fisher, 

4.  Form — service,  A  notice  of  appeal,  properly  entit 
names  of  the  parties  to  the  cause,  one  of  whom  is  designs 
tiff,  and  addressed  to  the  above-named  plaintiff,  orto  S., 
is  a  sufficient  designation  of  the  person  to  whom  it  is  ad 
service  upon  the  attorney  named  in  such  connection  is  ii 
with  the  statute  relating  to  the  service  of  notices  of  app 
V.  Wade,  666. 

5.  Sufficiency.  A  notice  of  appeal  properly  entitled  ai 
the  opposite  party  that  the  defeated  party  has  appeal 
''decision  and  judgment  of  the  district  court,''  of  a  conn 
the  supreme  court,  is  sufficiently  specific  to  designate  an 
the  final  judgment  in  the  cause.  The  term  of  the  supri 
which  an  appeal  is  taken  being  fixed  by  law  need  not  be 
notice.     Cteyer  v.  pouglasSf  93, 

Clerk's  fees  for  transcript. 

6.  Appeal  fltom  order  dischargfng  attached  property.  U 
3019  and  3020  of  the  Code,  requiring  an  appeal  from 
against  an  attachment  plaintiff  and  discharge  of  the  attac 
to  be  taken  within  two  days  thereafter,  the  service  of  a  nol 
and  filing  of  a  supersedeas  bond  within  the  prescribed 
ineffectual,  if  the  clerk  of  the  district  court  has  not  \ 
secured  his  fees  for  a  transcript.    Peterson  v.  Hays,  14. 

7.  When  payment  should  he  made.  Payment  of  the  fee 
of  the  district  court  for  a  transcript,  as  required  by  stati 
appeals,  need  not  be  made  within  the  six  months  allowe< 
ment  for  the  service  of  notice  of  appeal.    Bruner  v.  Wao 

Bill  of  exceptions. 

8.  Time  of  filing.  Where  nearly  two  months  after  the 
the  time  agreed  upon  between  the  parties  to  a  cause  fo 
of  exceptions,  the  defeated  party,  at  a  subsequent  term, 
the  district  court,  without  notice  to  the  opposite  party,  ol 
to  file  a  bill  of  exceptions  within  ten  days  thereafter,  I 
trial  court  was  without  power  to  make  the  order.  . 
Parteh,  409. 

Parties. 

9.  Death   of  parties   pending   appeal— substitution. 
defendants,  who  was  the  plaintiff  in  the  action  for  a 
wherein  said  decree  was  rendered,  having  died  pendin 
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APPEAL.    Parties.     Continued. 

herein^  held,  that  either  the  state  or  any  citizen  qualified  to  have  com- 
menced the  original  action  for  an  injunction  might  be  substituted  as 
defendant  in  his  stead.     Oeyer  v.  Douglass,  93. 

Record. 

10.  Costs.  Where,  upon  appeal,  immaterial  portions  of  the  record 
are  included  in  the  abstract,  the  cost  thereof  will  be  taxed  to  the  party 
incurring  the  same.     Bigelow  v.  Hoover,  161. 

11.  Transcript  of  evidence  in  equity  cause  not  made  in  time.  Under 
the  provisions  of  section  2742  of  the  Code  requiring  that  the  evidence 
in  equity  causes  be  taken  down  in  writing,  and  that  the  same  shall 
be  certified  oy  the  judge  within  the  time  allowed  for  appeal,  the 
filing  of  the  official  reporter's  shorthand  notes  of  the  testimony  in 
a  cause  within  the  time  allowed,  with  the  certificate  of  the  judge 
that  the  same  contains  all  the  evidence  introduced  upon  the  trial  of 
said  cause,  but  of  which  no  translation  has  been  filed,  will  not  entitle 
the  appellant  to  a  trial  de  novo  in  the  supreme  court.  Baldwin  v. 
Ryder,  251. 

See  Practice  in  Supreme  Court. 

ARBITRATION  AND  AWARD. 

Agreement.  ' 

1.  Performance.  A  policy  of  insurance  against  fire  provided  that, 
in  the  event  of  disagreement  as  to  the  amount  of  any  loss  thereunder, 
the  question  should  be  submitted  to  two  competent  and  disinterested 
appraisers,  the  insured  and  the  insurance  company  each  selecting 
one,  and  the  two  so  chosen,  having  first  selected  a  competent  and 
disinterested  umpire,  should  then  estimate  and  appraise  the  sound 
value  and  damage,  and  failing  to  agree  should  submit  their  differences 
to  the  umpire,  and,  that  the  award  in  writing  of  any  two  should  deter- 
mine  the  amount  of  such  loss.  Held,  that  a  submission  to  arbitra- 
tors which  did  not  provide  for  the  selection  of  an  umpire  before 
beginning  the  work  of  appraisement,  but  only  in  the  event  of  its 
becoming  necessary,  and  which  required  the  appraisers  to  estimate 
only  the  loss  or  damage  to  that  part  of  the  insured  property  which  had 
been  saved  in  a  damaged  condition,  was  a  material  variance  from  the 
terms  of  the  policy,  and  constituted  no  defense  to  an  action  thereon. 
Adams  v,  N.  Y.  Bowery  Fire  Ins.  Co.,  6. 

2.  Validity — wTien  conclusive.  An  agreement  providing  that  esti- 
mates of  the  quality  of  work  done  thereunder  shall  be  referred  to  a 
third  person  whose  determination  of  such  question  shall  be  conclu- 
sive upon  the  parties  to  such  agreement,  is  not  invalid,  and  when  an 
award  has  been  made  thereunder  in  good  faith  is  binding  upon  the 
parties.    Boss  v.  McArthur  Bros.,  203, 
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ARBITRATION  AND  AWARD.     Continued. 
SuBiassioN. 

3.  Evidence — estoppel.  At  the  time  of  the  submission,  the  appraiser 
selected  by  the  defendant  received  from  the  company  a  schedule  of  the 
property  in  question,  which  the  plaintiff  had  sent  the  defendant  with  his 
proofs  of  loss.  The  plaintiff,  learning  of  such  fact,  thereupon  furnished 
the  other  appraisers  with  copies  of  said  schedule.  Held,  that  bothP 
parties  were  estopped  from  denying  that  the  schedule  had  been  fur- 
nished as  a  part  of  the  submission.  Adams  v.  N.  ¥.  Bowery  Fire  Ins. 
Co.,  6. 

Award. 

4.  Validity — omission  of  arbitrators  to  consider  matters  submitted. 
The  submission  to  the  arbitrators  being  accompanied  by  a  schedule 
of  the  property  in  question,  held,  that  the  omission  to  appraise 
some  articles  included  therein  through  mistake,  and  certain  other 
articles  because,  in  the  opinion  of  the  appraisers,  they  were  not 
covered  by  the  policy,  was  unauthorized,  and  .rendered  the  award 
invalid.    Id. 

5.  Waiver — right  of  action.  Having  entered  into  an  agreement  of 
submission  to  arbitrators  not  in  accord  with  the  provisions  of  the 
policy,  and  stood  upon  the  validity  of  an  award  thereunder,  held, 
that  the  defendant  had  waived  the  right,  if  any  existed,  to  insist 
upon  an  award  in  accordance  with  the  terms  of  the  policy  before  suit 
could  be  commenced  thereon.    Id. 

ASSAULT  AND  BATTERY.    See  Criminal  Law,  4. 

ASSIGNMENT  FOR  BENEFIT  Of  CREDITORS. 

Pbeferences. 

1.  Garnishment — rights  of  third  party  protected.  An  insolvent 
debtor,  having  made  an  assignment  of  certain  promissory  notes  to 
one  W.,  for  the  protection  of  W.  and  others  against  their  contingent 
liability  as  sureties  upon  his  official  bond  as  treasurer  of  a  school 
district,  handed  the  same  to  one  J.  to  deliver  to  W.,  and  at  the  same 
time  decided  to  make  a  general  assignment  for  the  benefit  of  his 
creditors;  two  days  afterwards  he  executed  and  delivered  such 
general  assignment,  and  on  the  same  day  the  said  assignment  of 
notes  was  delivered  by  J.  to  W.  It  appeared  from  the  evidence  that 
W.  was  to  have  power  under  the  assignment  to  him  to  use  the  notes 
transferred  for  the  purpose  of  raising  money  to  meet  the  deficiency  in 
the  assignor's  account  with  the  school  district.  Such  deficiency, 
however,  was  paid  by  one  B.,  under  an  agreement  with  said  insolvent 
and  W.  that  he  should  have  an  assignment  of  the  notes  transferred  to 
W.,  to  indemnify  him  on  account  of  such  payment;  but  before  and 
after  such  agreement  W.  was  garnished  by  creditors  of  said  insolvent, 
and  in  proceedings  thereunder  the  said  general  assignment  and  the 
assignment  of  notes  to  W.  were  decreed  to  be  invalid  as  constituting 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS.    Prbpebenobs.     Cwi- 
tintwd. 

together  a  general  aseignment  with  preferences;  to  such  proceeding, 
however,  B.  was  not  a  party.  Held,  that  said  decree  was  not  binding 
upon  B.,  and  that  he  was  entitled  to  said  assigned  notes,  or  their 
proceeds,  to  the  amount  paid  to  said  school  district,  as  against  any 
garnishments  of  W.  either  before  or  after  said  agreement.  Henry  r. 
Wilson,  60, 

2.  Mortgage — evidence,  A  mortgage  and  a  general  assignment  will 
not  be  construed  as  constituting  together  an  assignment  with  prefer- 
ences, where  it  appears  that,  at  the  time  of  the  execution  and 
delivery  of  the  mortgage  the  mortgagor  had  no  intention  of  making 
the  assignment.     Clenientf  B.  4"  Co-  V'  Johnson  f  Maring,  666. 

3.  Partial  assignment— powers  of  assignee.  An  assignment  of  a 
portion  only  of  a  debtor's  property,  consisting  of  notes  and  accounts, 
loT  the  benefit  of  his  creditors,  and  providing  for  a  pro  rata  distribu- 
tion of  the  proceeds  thereof  among  certain  creditors  named,  but  con- 
taining no  authority  to  compromise  or  settle  adverse  claims,  nor 
providing  for  notice  to  creditors,  nor  any  time  within  which  claims 
should  be  filed  with  the  assignee,  is  valid.  Biener  v.  Chaise  ^  Worden, 
£96. 

ATTACHMENT. 

Jurisdiction. 

1.  Resignation  of  justice  pending  notice.  Where,  before  the  return 
day  under  an  original  notice,  in  an  action  by  attachment  befoire  a 
justice  of  the  peace,  the  justice  resigned  his  office,  and  the  office 
remained  vacant  until  after  the  return  day  under,  said  notice,  held, 
that  a  justice  subsequently  appointed  to  fill  such  vacancy  was  without 
jurisdiction  to  render  judgment  condemning  the  attached  property. 
Evans  v.  Bichards^  620. 

Levy. 

2.  Ofjicefs  return.  A  writ  of  attachment  against  M.  and  L.  was 
levied  upon  a  stock  of  merchandise  in  the  possession  of  L.  as  mort- 
gagee, and  returned  as  having  been  levied  thereon  as  the  property  of 
L.  Subsequently  the  plaintiffs  caused  an  attachment  to  be  levied 
upon  the  same  goods  as  the  property  of  M.,  and  in  an  action  in  equity, 
to  which  said  first  attaching  creditors  were  made  defendants,  obtained 
a  decree  declaring  the  mortgage  to  L.  invalid.  Held,  that  the  writ 
being  against  both  M.  and  L.,  the  lien  of  the  first  attachment  was  not 
divested  by  reason  of  the  sheriff's  return  that  the  levy  was  made 
thereon  as  the  property  of  L.  alone.  Buck-Beiner  Co.  v.  McCoy, 
677. 
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ATTACHMENT.     Continued. 

Pbiority  op  liens.  ^ 

/ 

3.  Mortgage  on  real  estate.  A  mortgage  executed  by  an  attorney- 
in-fact  solely  for  his  OTvn  benefit,  of  which  fact  the  mortgagee  had ' 
notice,  is  a  superior  lien  to  a  subsequent  attachment  of  the  same 
property  against  the  attorney,  who  was  the  equitable  owner  of  said 
property  at  the  time  of  the  execution  of  said  mortgage.  Weaire  f 
Allison  V.  Williams,  25S. 

Damages. 

4.  Bents^iffrit  wrongfully  sued  out — remittitur.  Where,  in  an 
action  to  recoyer  damages  for  the  wrongful  suing  out  of  an  attach- 
ment, evidence  was  admitted  as  to  the  rental  value  of  a  building 
levied  upon,  but  after  the  return  of  the  verdict  of  the  jury  the  court 
required  the  attachment  defendant  to  remit  the  value  of  the  rents, 
and  rendered  judgment  for  the  amount  of  the  verdict  less  the  sum 
remitted,  held,  that  any  error  there  may  have  been  in  the  submission 
of  such  question  to  the  jury  was  without  prejudice  to  the  attaching 
creditor.    Murlbutf  Hess  ^  Co.  v.  Hardenbrook,  606, 

5.  Writ  wrongfully  sued  out^ — evidence.  At  the  time  the  writ  in 
question  was  sued  out,  the  attachment  defendant  was  conducting 
his  business  as  usual,  had  no  intention  of  immediately  removing 
out  of  the  state,  nor  until  all  of  his  debts  were  paid,  but  was 
negotiating  a  sale  for  the  purpose  of  paying  the  plaintiff's  claim, 
and  prior  to  the  attachment  informed  the  plaintiff's  attorney  of  the 
proposed  sale,  its  terms,  and  that  he  would  notify  the  plaintiff  when 
he  commenced  to  invoice.  flieW,  that  the  plaintiff  was  bound  by  the 
knowledge  of  its  attorney,  and  that  the  jury  was  justified,  upon  the 
above  facts,  in  finding  that  the  writ  was  wrongfully  sued  out,  and  in 
returning  a  verdict  for  actual  damages  for  the  attachment  defendant. 
Id. 

6.  Exemplary  damages — evidence  of  malice.  It  appearing  that 
although  the  attachment  plaintiff  knew  of  the  contemplated  removal 
of  the  defendant  for  several  months  before  the  writ  in  question  was 
sued  out,  and  thereafter  continued  to  sell  him  goods  upon  account, 
and  also  took  notes  therefor,  yet,  the  president  of  the  plaintiff  com- 
pany made  oath  to  an  allegation  in  the  petition  for  attachment  that 
said  contemplated  removal  was  not  known  to  the  plaintiff  at  the  time 
said  indebtedness  was  contracted  or  the  notes  in  suit  accepted,  heldy 
that  the  plaintiff  was  chargeable  with  malice.    Jd. 

7.  Writ  wrongfully  sued  out — advice  of  counsel.  The  defense  that 
the  writ  of  attachment  was  sued  out  upon  the  advice  of  an  attorney, 
will  not  avail  the  attachment  creditor  in  such  action,  where  it  appears 
that  there  weie  facts  within  his  knowledge  materially  affecting  his 
right  to  such  writ,  which  were  not  known  to  the  attorney,  and  which 
the  creditor  failed  to  disclose  to  him.    Id, 
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A.TTACHMENT.     Continued, 

Appeal. 

8.  Appeal  from  order  discharging  attached  property— fees  for  trans- 
cript. Under  sections  3019  and  3020  of  the  Cod^e  requiring  an  appeal 
from  a  judgment  against  an  attachment  plaintiff  and  discharge  of  the 
attached  property  to  be  taken  within  two  days  thereafter,  the  service 
of  a  notice  of  appeal  and  filing  of  a  supersedeas  bond  within  the  pre- 
scribed time  will  be  ineffectual,  if  the  clerk  of  the  district  court  has 
not  been  paid  or  secured  his  fees  for  a  transcript.  Peterson  v.  Hays, 
14, 

ATTORNEY  AND  CLIENT. 

Authority  op  attorney. 

Power  to  bind  client  by  compromise.  An  attorney  having  a  claim  for 
collection  cannot,  in  the  absence  of  special  authority,  bind  his  client 
by  an  acceptance  of  less  than  the  whole  amount  due.  Martin  v.  Cap- 
ital Ins.  Co,,  643. 

BILLS  AND  NOTES. 

t 

Construction. 

1.  Mutual  mistake — reformation  in  equity— parol  evidence,  A  prom- 
issory note  made  by  the  president  and  secretary  of  a  corporation  with 
the  intention  of  binding  the  company  only,  and  which  was  accepted 
as  the  obligation  of  the  company  alone,  but  which,  through  ignorance 
of  the  legal  effect  of  the  language  used,  was  so  signed  as  to  bind  said 
officers  individually,  may,  in  an  action  thereon,  be  so  reformed  as  to 
express  the  real  contract  between  the  parties ;  and  for  such  purpose 
parol  evidence  is  admissible  in  proof  of  the  alleged  mistake.  Lee  4" 
Jamieson  v.  Percival,  639, 

Indorsement. 

2.  Gift — liability.  The  note  in  question  was  indorsed  by  the 
defendant's  testator  in  blank,  and  delivered  to  his  daughter  for  the 
purpose  of  enabling  her  to  raise  money  to  meet  pressing  demands. 
Held,  that,  it  appearing  that  the  note  would  not  be  due  for  nearly 
five  years  after  the  daughter  received  it,  it  must  be  presumed  that  it 
was  the  purpose  of  both  the  testator  and  his  daughter  that  the  money 
should  be  raised  by  selling  or  pledging  the  note,  and  the  plaintiff 
having  acquired  the  note  by  purchase  in  fulfillment  of  such  purpose, 
he  was  entitled  to  rely  upon  the  testator's  indorsement.  Ury  v.  Bush, 
698. 

Defenses. 

3.  Fraud — innocent  purchaser — notice — knowledge  of  agent.  Where, 
in  an  action  brought  by  an  alleged  innocent  purchaser  upon  a  promis- 
sory  note,  given  under  such  circumstances  as  to  render  it  void 
because  of  fraud,  there  was  evidence  tending  to  show  that  one  B., 
the  plaintiff's  indorser,  purchased  the  note  as  agent  for  the  plaintiff. 
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BILLS  AND  NOTES.    Defenses.     Continued, 

heldf  that  evidenoe  that  the  transaction  in  which  said  note  was  given 
was  the  subject  of  talk  upon  the  streets  of  the  town  where  B.  lived, 
and  that  an  article  concerning  said  transaction  was  published  in  a 
newspaper  to  which  B.  was  a  subscriber,  was  admissible  upon  the 
ground  that  B.  was  by  these  circumstances  put  upon  inquiry  as  to  the 
validity  of  the  note.    Merrill  v.  Hole,  66, 

4.    .    In    view    of    said    evidence    of  B.*s 

agency,  held,  further  that  evidence  that  before  the  purchase  of  said 
note  by  B.  he  made  inquiry  as  to  the  validity  of  another  note  given 
in  a  similar  transaction,  and  purchased  at  the  same  time  and  of  the 
same  person,  and  was  informed  by  the  maker  that  it  was  good  if  the 
payee  did  as  he  agreed  to,  sell  the  oats  and  lift  the  bond,  was  compe- 
tent.   Id, 

5.  '  Instructions  to  jury.  The  transac- 
tion in  which  said  note  was  given  being  fraudulent  in  its  inception, 
held,  that  an  instruction  to  the  jury,  that  notice  that  the  consideration 
of  the  note  was  the  sale  of  oats  and  a  bond  would  not  be  notice  of  a 
failure  of  consideration  or  of  a  fraud,  and  that  it  must  appear  that 
the  plaintiff  had  notice  that  the  bond  had  not  been  complied  with, 
and  had  knowledge  of  a  fraud  in  the  sale  of  the  oats,  was  properly 
refused.    Id. 

6.  Fraud— jurisdiction.  Where  the  defense  to  an  action  upon  a 
promissory  note  was  that  the  same  was  without  consideration,  and 
was  obtained  through  fraud,  held,  that  a  motion  to  transfer  the  cause 
to  the  equity  side  of  the  docket  was  properly  overruled.  Eichards  v, 
Monroe,  $69, 

7.  declarations.  In  such  an  action  evidence  of  the  declara- 
tions of  the  payee  to  the  makers  of  the  note  before  and  at  the  time  of 
its  execution,  and  tending  to  show  the  fraud  alleged,  is  admissible  as 
against  one  claiming  to  be  a  purchaser  without  notice.     Id, 

8.    ■       conspiracy.    It  being  alleged  that  the  plaintiff 

and  the  payee  of  the  note  had  conspired  to  perpetrate  the  alleged 
fraud  upon  the  defendants,  held,  that  evidence  of  the  declarations  of 
either  of  the  conspirators  in  the  absence  of  the  other  was  admissible. 
Id, 

9.    instruction   directing   verdict.     There    being    evidence 

tending  to  show  the  alleged  fraud  and  want  of  consideration,  the  case 
was  properly  submitted  to  the  jury,  under  the  provisions  of  section 
2114  of  the  Code,  whether  there  was  proof  of  notice  to  the  plaintiff  or 

not.    Id, 

t 

10.    innocent  purchaser — notice.    A  purchaser  of  a  negoti 

able  promissory  note  for  value,  before  maturity,  is  not  chargeable 
with  notice  of  defenses  thereto  on  the  ground  of  fraud  or  failure  of 
consideration,  because  of  knowledge  or  information  of  infirmities 
therein  such  as  would  put  a  man  of  ordinary  prudence  upon  inquiry 
to  ascertain  the  truth  of  the  matter.    Id, 
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BILLS  AND  NOTES.     Continued. 
Amount  op  becovery. 

11.  ^aud — innocent  purchaser — recovery.  Under  the  proyisions  of 
section  2114  of  the  Code,  as  amended  by  chapter  90  of  Acts  of  the 
Twenty-second  General  Assembly,  the  holder  of  a  promissory  note 
procured  by  fraud,  though  a  purchaser  for  value,  before  maturity,  and 
without  notice,  is  entitled  to  recover  thereon  no  greater  sum  than  the 
amount  paid  for  the  note,  with  interest  and  costs.  The  costs  referred 
to,  being  the  taxable  costs  in  the  case,  need  not  be  proven  upon  trial. 
Id, 
See  Action,  4. 

BILL  OP  EXCEPTIONS. 

See  Practice  and  Procedure,  14. 

BOARD  OP  SUPERVISORS. 

See  Municipal  Corporations ;  Counties. 

BOUNDARIES. 
Location  op  corner. 

1.  Statute  of  limitations — evidence.  In  proceedings  to  establish  a 
disputed  comer,  it  appeared  that  the  land  owners  adjoining  the 
comer,  except  one  of  the  plaintiffs,  had  for  more  than  ten  years 
acquiesced  in  the  correctness  of  the  comer  as  located  by  the  court, 
by  improving  their  lands,  planting  hedges,  building  fences,  and 
laying  out  a  highway  with  relation  thereto;  that  said  plaintiff's 
grantor  was  a  nonresident,  but  said  plaintiff  had  been  in  possession 
for  about  eight  years,  and  had  fenced  his  land  with  reference  to  said 
comer.  Held,  that  the  evidence  warranted  a  finding  that  said  plain- 
tiff and  his  grantor  had  acquiesced  in  said  location  of  the  comer  for 
ten  years.     Doolittle  v,  Baileyf  S98, 

2.  Oovemment  survey  to  control.  Where,  i;i  such  proceeding, 
the  location  of  a  section  comer  as  fixed  by  the  government  is  found, 
it  should  be  so  established  by  the  court  without  regard  to  the 
fact  that  such  location  will  result  in  deflecting  the  section  line  from 
a  straight  course  between  such  point  and  the  comers  located  east 
and  west  of  it.    Id. 

3.  Report  of  commissioner — decree.  In  such  proceeding  the  district 
court  may  reject  the  conclusions  of  the  commissioner  appointed  to 
make  a  survey  and  take  testimony,  and  render  a  decree  in  accord 
with  the  evidence  contained  in  such  commissioner's  report.    Id, 

CONFLICT  OP  LAWS.    See  Contracts,  4. 

CONSTITUTIONAL  LAW. 

Judicial  Powers. 

1.  Batlroad  commissioners — order  for  private  crossing.  The  order 
of  the  railroad  commissioners  for  the  construction  of  a  crossing  not 
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CX)NSTITUTIONAL  LAW.    Judicial  Powers.     Continued. 

being  in  the  nature  of  a  judgment,  binding  upon  the  parties,  the  law 
giving  the  commissioners  jurisdiction  in  such  cases  to  determine  the 
right  to  a  crossing  under  the  law,  and  to  order  its  construction,  is  not 
in  conflict  with  section  1,  of  -article  5,  of  the  constitution  of  this  state, 
vesting  the  judicial  powers  of  the  state  in  a  supreme  court,  district 
court,  and  such  other  courts  as  the  legislature  may  from  time  to  time 
establish.    State  v,  M.  C.  f  Ft.  D.  Jffy  Co.,  616. 

Unipobioty  in  operation  op  statutes. 

2.  Itinerant  vender  of  drugs— license.  Section  2532  of  MoClain's 
Code  requiring  intinerant  venders  of  drugs  who  publicly  profess  to 
cure  or  treat  diseases  by  any  drug,  nostrum,  manipulation  or  other 
expedient,  to  pay  a  license  of  one  hundred  dollars  per  annum,  is  not 
unconstitutional  as  discriminating  in  favor  of  the  citizens  of  one  city 
and  against  all  other  resident  merchants  of  the  state,  or  in  favor  of 
domestic  remedies,  against  all  others,  and,  therefore,  in  conflict  with 
section  6  of  article  1  of  the  constitution  of  this  state,  prohibiting  the 
grant  of  privileges  or  immunities  to  one  class  of  citizens  not  extended 
to  all  citizens  upon  the  same  terms.    State  v.  Chuss,  91, 

CONTRACTS. 

Construction. 

1.  Grading — Substantial  performance.  A  contract  for  grading  pro- 
vided that  there  should  be  no  classification  of  materials  other  than 
earth,  loose  and  solid  rock,  and  that  loose  rock  should  comprise  shale 
or  soapstone,  coarse  boulders  in  gravel,  cemented  gravel,  hard  pan, 
or  any  other  material  which  could  not  be  plowed  with  a  strong  ten- 
inch  grading  plow,  well  handled,  behind  a  good  six  mule  or 
horse  team.  Held,  that  an  estimate  of  work  under  said  contract 
which  allowed  the  plaintiff  the  price  for  grading  loose  rock  for 
twenty- five  p^  cent,  of  the  work  done  where  the  material  was  so 
hard  that  six  horses  could  only  plow  one-half  the  time,  and  for  fifty 
per  cent,  where  eight  horses  were  required,  and  in  about  the  same 
ratio  until  the  hard  material  was  reached,  classified  as  rock,  was,  in 
view  of  an  adjustment  made  between  the  parties  upon  final  settle- 
ment, a  substantial  performance  of  the  contract.  Boss  v,  McArthur 
Bros.,  iOS. 

2.  Husband  and  wife — release  of  dower.  A  widower  at  the  age  of 
sixty-four  years,  and  having  four  sons  of  ages  ranging  from  ten  to 
eighteen  years,  and  owning  a  farm  and  considerable  personal  prop- 
erty,  preceding  his  marriage  to  the  plaintiff,  entered  into  an  agree- 
ment with  her,  whereby  he  was  to  retain  full  control  of  his  estate, 
both  real  and  personal,  and  the  plaintiff  was  to  receive  as  a  legacy 
the  sum  of  one  thousand  dollars,  with  the  addition  of  one  hundred 
dollars  for  every  year  her  husband  lived  after  the  period  of  eight 
years  from  the  date  of  said  marriage.  The  plaintiff  agreed  to  accept 
the  sums  named  as  ''her  full  dower  in  the  estate''  of  her  prospective 
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CONTRACTS.    Construction.     Continued. 

husband,  and  that  when  paid  the  same  should  be  "in  full  for  services 
rendered,  as  well  as  for  dower  in  said  estate."  At  the  time  of  her 
marriage  the  plaintiff  was  a  school  teacher,  was  thirty-two  years  of 
a^e,  and  owned  only  the  sum  of  one  hundred  dollars,  and  a  few ' 
articles  of  personal  property  of  little  value.  At  the  time  of  his  death 
her  husband  was  possessed  of  personal  property  valued  at  from 
eighteen  to  twenty-five  thousand  dollars,  and  owned  a  farm  and 
other  property.  The  plaintiff,  however,  accepted  the  sum  provided 
for  in  the  above  contract  as  in  settlement  of  her  interest  in  her  hus- 
band's estate,  expressed  herself  as  being  satisfied  therewith,  and 
made  no  claim  to  any  further  interest  in  said  estate  until  about  a 
year  afterwards.  Held,  that  the  word  ''dower"  as  used  in  the  above 
contract  included  all  interest  of  the  plaintiff  in  her  husband's  estate, 
both  real  and  personal.    Ditson  v,  JHtson,  £76. 

3.  Building  contracts— dama{/e$.  Under  a  contract  between  a 
contractor  and  a  subcontractor  whereby  the  latter  was  to  supply  a 
part  of  the  labor  and  materials  for  a  certain  building,  and  providing 
that  the  principal  contractor  should  not  be  liable  for  any  damage  that 
might  occur  from  delays  on  the  part  of  other  contractors  on  said  build- 
ing, heldf  that  the  principal  contractor  was  not  liable  for  damages 
sustained  by  said  subcontractor  through  the  delay  of  another  con- 
tractor to  supply  certain  materials  as  needed,  although  the  agreement 
of  the  principal  with  such  other  contractor  did  not  require  said 
materials  to  be  so  delivered,  but  simply  that  the  delivery  should  be 
completed  by  a  date  named.    McNulty  v.  Steams,  4S7, 

4.  Conflict  of  laws — insurance— forfeiture.  A  policy  of  insurance 
issued  in  this  state  to  a  citizen  of  Nebraska,  in  pursuance  of  an 
application  received  in  the  latter  state,  where  also  the  premium  note 
was  made,  but  dated  as  having  been  made  in  Iowa,  and  made  paya- 
ble here,  and  which  policy  is,  by  its  terms,  made  payable  in  this 
state,  is  an  Iowa  contract  and  is  to  be  construed  and  enforced  accord- 
ing to  the  laws  of  this  state.    Harden  v.  Hotel  Owners'  Ins.  Co.,  684. 

Validity. 

5.  Mutuality — signature.  A  contract  in  the  nature  of  a  proposition, 
which  is  to  be  in  full  force  when  its  terms  are  complied  with  by  the 
opposite  party,  and  which  has  been  accepted,  though  not  signed  by 
the  latter,  is  not  void  for  want  of  mutuality.  Muscatirye  W.  Co.  v. 
Muscatine  L.  Co.,  IIS. 

6.  Without  seal— private  corporations.  A  valid  written  contract 
may  be  made  by  a  private  corporation  in  this  state  without  the  use  of 
a  seal,  even  though  such  contract  be  one  out  of  the  ordinary  course 
of  the  business  of  the  corporation.     Id. 

7.  When  against  public  policy.  In  consideration  of  the  extension 
of  the  plaintiff's  water-mains  to  the  defendant's  place  of  business, 
and  the  maintenance  of  four  hydrants  thereat  for  fire  prote.otion,  the 
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defendant  agreed  to  pay  the  plaintiff  a  stipulated  sam  annnally. 
Under  its  contract  with  the  city  the  plaintiff  likewise  received  a 
specified  sum  annually  for  each  of  said  hydrants,  but  it  appeared  that 
the  plaintiff  was  under  no  obligation  to  make  such  extension  under  its 
agreement  with  the  city,  and  that  the  extension  would  not  have  been 
made  but  for  the  additional  compensation  agreed  to  be  paid  by  the 
defendant.  Beld,  that,  under  the  circumstances,  the  agreement  was 
not  void  as  being  against  public  policy.    Id, 

Ultra  vires. 

8.  Municipal  corporations — redemption  of  property  from  tax  sale. 
An  agreement  whereby  a  municipal  corporation  undertook  to  redeem 
certain  real  estate  from  tax  sale  for  a  taxpayer  in  consideration  of 
the  payment  of  certain  back  taxes,  which  would  have  been  lost  to  the 
city  but  for  the  compromise  thus  effected,  held,  to  be  within  the 
powers  of  the  corporation.    Hintrager  v,  Richter,  iSSif, 

Breach. 

9.  Settlement — pieadinff — burden  of  proof  Where  in  an  action  to 
recover  damages  for  the  breach  of  a  contract  for  pasturing  cattle,  and 
to  recover  back  a  sum  paid  under  protest  to  obtain  the  release  thereof, 
the  defendant  answered  admitting  the  payment  of  the  sum  claimed 
to  have  been  paid,  but  alleged  that  such  payment  was  made  upon  a 
settlement  then  had  between  the  parties ;  held,  that  the  burden  was 
upon  the  plaintiff  to  prove  that  said  payment  was  not  in  settlement, 
and  that  the  court  properly  instructed  the  jury  that,  if  a  settlement 
was  had,  the  plaintiff  could  not  recover  damages  for  the  breach  of  the< 
contract.    Sewell  4"  Son  v.  Mead,  S4S. 

10  Bight  of  action — contract  for  benefit  of  minor,  A  minor  child  may 
maintain  an  action  for  damages  for  the  breach  of  a  contract  made  by 
his  parent  in  his  behalf.     Gooden  v,  Rayl,  69$, 

See  Deeds,  1,  2. 

CONTRIBUTORY  NEGLIGENCE.    See  Negligence. 

CONVEYANCES. 
Consideration. 

1.  Hvidence.  The  business  of  an  insurance  agency  worth  two 
thousand  dollars  is  a  good  consideration  for  a  conveyance  of  real 
estate.    Davis  v.  Garrison,  447,  ^ 

Deuvert. 

* 

2.  Deed  to  an  infant — evidence.  Where  one  R.,  a  resident  of 
Pennsylvania,  executed  a  deed  to  lands  in  this  state  to  his  grandson, 
aged  one  year,  residing  in  the  state  of  Michigan,  and  delivered  the 
same  to  a  justice  of  the  peace  in  Pennsylvania  in  trust  for  said 
grandson,  but  neither  said  grantee  nor  his  parents  were  ever  informed 

Vol.  85—49 
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of  said  oonveyanoe,  and  the  taxes  were  not  paid*  and  afterwards  said 
deed  was  given  back  into  the  possession  of  B.,  who  in  response  to  an 
inquiry  oonoeming  the  land,  offered  to  cancel  said  deed  and  entertain 
propositions  that  might  be  made  for  the  purchase  of  the  land ;  held, 
in  an  action  brought  on  behalf  of  said  grantee,  by  his  next  friend,  to 
quiet  the  title  to  said  land  in  the  grantee,  and  to  redeem  from  a  tax 
sale  thereof,  that  notwithstanding  the  production  of  said  deed  in 
evidence  on  behalf  of  the  plaintiff,  the  evidence  was  insufficient  to 
show  a  delivery  of  the  deed.     Richardson  v.  Grays,  149, 

Vaudity. 

3.  Power  of  attorney — construction.  A  power  of  attorney  to 
"lease,  control,  convey  and  mortgage  any  and  all  real  estate"  the 
grantor  ''owns  or  controls"  in  a  county  named,  is  not  an  authority  to 
convey  property  acquired  subsequent  to  the  execution  of  the  power ; 
and  a  conveyance  of  such  property  based  upon  such  power  will 
be  invalid  as  against  a  creditor  of  the  attorney-in-fact,  who,  at 
the  date  of  said  conveyance,  was  the  equitable  owner  of  said  property. 
Weare  jr  Allison  v.  Williams,  25$. 

4.  Undue  influence — evidence.  In  an  action  t6  set  aside  a  convey- 
ance of  lands  as  having  been  obtained  through  undue  influence  and 
false  promises,  it  appeared  that  the  grantor,  a  widow  eighty  years  of 
age,  died  within  sixty  days  after  the  conveyance,  and  that  her 
husband  died  about  a  year  prior  to  that  time.  The  plaintiffs  were 
children  of  the  grantor,  and  one  of  them,  a  daughter,  living  in  a 
neighboring  county,  had  visited  her  mother  after  her  father's  death, 
and  afterwards  wrote  her  two  letters.  Another  daughter,  living  in  the 
same  state  for  twelve  years,  had  not  seen,  nor  visited  her  mother,  nor 
had  any  communication  with  her  during  that  time.  Another  daughter, 
likewise  living  in  the  same  state,  had  not  visited  her  parents  for  four 
years.  Another  of  the  plaintiffs,  a  son,  who  lived  in  a  distant  state, 
had  never  visited  his  mother,  nor  had  he  written  her  for  years  before 
her  death.  The  gi'antees  were  a  son  and  daughter  of  the  grantor. 
The  son  had  lived  with  his  mother  for  about  a  year  before  her  death,, 
and  had  assisted  her  and  cared  for  her,  but  for  several  years  prior  to 
that  time  had  been  absent  from  home,  and  his  location  was  unknown 
to  his  relatives.  The  daughter  had  for  nine  years  lived  just  across  an 
alley  from  her  mother,  and  during  all  that  time  had  been  relied  upon 
by  her  mother  for  aid  and  support.  The  grantor  was  not  satisfied 
with  the  amount  of  rent  received  for  the  laud,  complained  that  it  was 
insufficient  to  support  her  and  her  husband,  and  for  several  years 
before  he  died  wanted  her  husband  to  >  sell  the  sam«.  After  her 
husband's  death  the  grantor  mortgaged  the  land  to  pay  debts,  and 
would  have  sold  it  had  she  found  anyone  willing  to  purchase.  The 
justice  who  drew  the  conveyance,  and  took  the  acknowledgment, 
testified  that  the  grantor  was  cheerful  at  the  time,  that  he  talked  with 
her  for  about  an  hour  at  the  time  in  the  absence  of  the  grantees,  and 
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was  not  advised  that  anything  was  wrong,  and  that  the  grant  or 
hunted  up  an  old  deed  from  which  to  get  the  description  of  the 
property.  It  also  appeared  that  the  grantor  had  stated  to  several 
friends  that  she  intended  to  give  to  one  of  the  grantees  the  greater 
part  of  her  property  on  account  of  her  kindness  to  her.  The  consid- 
eration expressed  in  the  deed  was  one  dollar.  Held,  that  the  evidence 
failed  to  show  that  the  deed  was  executed  under  undue  influence. 
XetDis  V,  Arhuckle,  SS5, 

5.  Capcuiity  to  convey — evidence.  Evidence  that  the  grantor  could 
neither  read  nor  write,  nor  count  money ;  that  she  believed  she  could 
see  fairies,  conversed  with  them,  set  the  table  for  them,  and  wanted 
to  keep  on  the  good  side  of  them,  and  that  she  imagined  she  could  see 

.  departed  spirits,  and  called  the  attention  of  people  to  the  spirits  of 
her  departed  children,  which  she  imagined  she  could  see  in  the  road; 
held,  to  be  insufficient  to  show  want  of  capacity  in  the  grantor  to 
convey,  in  view  of  proof  that  in  her  business  affairs  the  grantor  was 
known  to  exercise  judgment  and  reason.    Id. 

Upon  condition. 

6.  Deed  intended  as  a  mortgage — evidence.  Where  the  question 
whether  a  deed,  absolute  in  form,  was  intended  as  a  mortgage  is  in 
issue,  testimony  of  the  grantor  as  to  the  conditions  upon  which  said 
-conveyance  was  made,  and  alleged  to  have  been  verbally  agreed 
ui>on  prior  to  its  execution,  is  competent.     Beroud  v.  Lyons,  48B. 

7.  possession  by  grantee — redemption — recovery  for  improve- 
ments. Where  a  grantee  of  lands,  under  a  conveyance  intended  as 
■security,  entered  into  possession,  and,  with  the  knowledge  and 
<^on6ent  of  the  grantor,  made  valuable  improvements  thereon,  held,  in 
an  action  brought  by  the  grantor  to  redeem  said  lands  from  said 
conveyance,  that  the  grantee  was  entitled  to  recover,  in  addition  to 
the  debt  thus  secured,  the  actual  value  of  said  improvements,  unless 
the  cost  was  so  great  as  to  indicate  that  the  grantee  intended  thereby 
to  prevent  redemption.     Gleiser  v.  McGregor,  489. 

8.    time  for  redemption.      An  allowance  of    six  months  in 

such  case  within  which  the  grantor  may  redeem  under  the  decree  of 
the  court  is  not  unreasonable.    Id, 

Fraud. 

9.  Cancellation.  The  plaintiff,  a  man  of  about  seventy-one  years 
of  age,  and  owner  of  one  hundred  and  twenty  acres  of  land,  having 
married  his  step-sisters  daughter,  was  made  to  believe,  through  the 
representations  of  the  defendants,  that  unless  he  disposed  of  his 
lands  and  left  the  state,  his  children  would  prosecute  him  for  incest. 
As  a  result  the  plaintiff  disposed  of  all  his  personal  property,  valued 
«t  about  seven  hundred  dollars,  conveyed  his  lands  to  the  defendants 
for  about  two-thirds  their  cash  value,  without  the  knowledge  of  his 


Digitized  by 


Google 


772  Index. 

CONVEYANCES.    Fraud.     Continued, 

nearest  relatives,  and  hastily  left  the  state,  going  to  a  remote  railway 
station  in  company  with  one  of  the  defendants,  at  about  two  o'clock 
in  the  morning.  There  was  in  fact  no  trouble  between  the  plaintiff 
and  his  children,  and  no  one  contemplated  instituting  proceedings 
against  him,  as  alleged  by  the  defendants.  Held,  that  the  deed  to 
the  defendants  was  properly  set  aside.     Wood  v,  Lamhertf  680, 

CORPORATIONS. 

Articles. 

1.  Highest  amount  of  indebtedness — statutory  requirements.  The 
provision  in  articles  of  incorporation,  that  the  total  indebtedness  of 
such  corporation  "shall  not  at  any  one  time  exceed  three  hundred 
dollars,  except  by  a  majority  vote  of  the  stockholders  present  at  a 
called  or  annual  meeting,"  is  a  substantial  compliance  with  the  pro- 
visions of  section  1061  of  the  Code,  that  such  articles  must  fix  the 
highest  amount  of  indebtedness  or  liability  to  which  the  corporation 
is  at  any  time  to  be  subject.     Thornton  v,  Balcom,  198. 

Notice  op  incorporation. 

2.  Indebtedness — sufficiency.  The  publication  of  an  abstract  of 
the  articles  of  incorporation,  containing  all  the  requirements  of  the 
notice  of  incorporation  provided  for  by  statute  and  stating  that  "the 
indebtedness  of  the  company  shall  not  exceed  three  hundred  dollars 
at  any  one  time/'  is  a  sufficient  notice  under  section  1062  of  the 
Code.    Id. 

3.  Actual  notice  supersedes  publication  of.  A  person  dealing  with  a 
corporation  as  such,  and  before  the  time  that  notice  of  incorporation 
is  required  to  have  been  publitihed,  is  not  entitled,  under  section  1 068 
of  the  Code,  to  have  the  individual  property  of  the  stockholders  of 
such  corporation  subjected  to  the  payment  of  a  debt  of  the  corpora- 
tion growing  out  of  such  dealing,  upon  the  ground  that  the  publica- 
tion of  the  notice  of  incorporation  was  not  completed  before  the 
expiration  of  three  months  after  the  recording  of  the  articles  of 
incorporation,  as  required  by  section  1064  of  the  Code.  Whether  the 
individual  property  of  stockholders  could  in  that  event  be  held  liable 
because  of  such  omission,  qu€Bre.    Id, 

Capital  stock. 

4.  Subscribed  and  paid  in— evidence.  The  shares  of  the  corporation 
in  question  were  of  the  par  value  of  fifty  dollars  each,  and  it  was 
aathorized  to  do  business  when  capital  stock  to  the  amount  of  five 
hundred  dollars  was  subscribed  and  paid  in.  The  evidence  showed 
that  at  the  time  of  dissolution  eight  hundred  dollars  of  the  capital 
stock  of  the  corporation  had  been  paid  in,  and  that  only  six  shares 
had  been  subscribed  since  the  date  of  organization.     Held,  that  the 

■  evidence  warranted  the  conclusion  that  stock  to  the  amount  of  five 
hundred  dollars  was  subscribed  and  paid  in  when  the  articles  of 
incorporation  were  signed.     Sweeny  Bros.  v.  Talcott,  103, 
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Powers. 

5.  Ckmiracts — valid  without  a  seal.  A  valid  written  oontraot  may 
be  made  by  a  private  corporation  in  this  state  without  the  use  of  a 
seal,  even  though  such  contract  be  one  out  of  the  ordinary  course  of 
the  business  of  the  corporation.  Muscatine  Water  Co.  v.  Muscatine 
Lumber  Co,,  lit. 

Individual  liability  op  stockholders. 

6.  Notice  of  incorporation — organisation  —  subscription  to  Stock, 
Chapter  I  of  title  IX  of  the  Code  providing  that  corporations 
organized  for  pecuniary  profit  shall,  before  commencing  business, 
adopt  articles  of  Incorporation  fixing  the  highest  amount  of  indebted- 
ness to  which  the  corporation  shall  at  any  time  be  subject,  and 
providing  further,  that  a  failure  to  substantially  comply  with  the,  pro- 
visions of  said  chapter  in  relation  to  organization  shall  render  the 
individual  property  of  stockholders  liable  for  corporate  debts,  does 
not  require  that  the  whole  amount  of  the  capital  stock  authorized  by 
the  articles  of  incorporation  shall  be  subscribed  to  before  the  corpo- 
ration may  begin  business  when  the  articles  provide  that  the  corpo- 
ration may  do  so  when  a  less  amount  therein  stated  is  subscribed; 
and  the  individual  property  of  the  stockholders  of  a  corporation,  whose 
articles  so  provide,  cannot,  on  such  account,  be  held  liable  for  the 
debts  of  the  corporation,  though  the  published  notice  of  incorporation 
reeites  simply  the  amount  of  the  capital  stock  authorized,  and  that  the 
same  is  to  be  paid  for  by  subscribers  in  such  times  as  the  company 
might  thereafter  determine.     Sweeny  Bros.  v.  Talcott,  lOS. 

7.  Capital  stock  subscribed  and  paid  in.  Where  a  corporation  is 
entitled  by  its  articles  of  incorporation  to  commence  business  upon 
a  less  amount  than  the  whole  sum  of  its  authorized  capital  stock 
being  subscribed  and  paid  in,  and  the  provisions  of  such  articles  are 
complied  with,  its  stockholders  cannot  be  held  liable  to  the  creditors 
of  the  corporation  for  the  amount  of  the  authorized  capital  stock  not 
subscribed  to,  as  for  unpaid  subscriptions.     Id, 

8.  Subscription  to  stock.  The  absence  of  any  provision  in  articles 
of  incorporation  fixing  the  amount  of  capital  stock  which  must  be 
subscribed  before  the  corporation  may  commence  business,  will  not 
render  the  individual  property  of  the  stockholders  liable  for  corporate 
debts  if  the  corporation  commences  business  before  the  full  amount 
of  the  capital  stock  has  been  subscribed.  Thornton  v.  Balcom,  198, 
See  Paragraph  3. 

COUNTIES.    See  Municipal  Corporations,  15-17. 
COSTS.     See  Appeal,  10. 
CRIMINAL  LAW. 
Indictment. 

1.  Clerical  error — correction  on  motion.  Where  in  an  kidictment 
the  offense  charged  was  alleged  in  one  place  to  have  been  committed 
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at  a  date  subsequent  to  the  finding  of  the  indictment,  hut  elsewhere- 
the  offense  was  sufficiently  charged  as  having  been  committed  on  a 
date  that  was  possible  and  certain,  held,  that  the  first  dat«  was  a 
mere  clerical  error  which  might  be  corrected  on  motion,  after  the  plea 
of  the  defendant,  under  the  provisions  of  section  4538  of  the  Code. 
State  V.  Brooks,  S66. 

See  Paragraph  13. 

Tims  of  trial. 

2.  Continuance  without  objection.  The  continuance  of  a  criminal 
cause  without  objection,  under  a  general  order  of  court,  from  one 
term  to  another  to  convene  about  sixty  days  hence,  after  a  trial  at  the 
former  term  resulting  in  a  disagreement  of  the  jury,  will  not  entitle 
the  defendant,  under  section  4614  of  the  Code,  to  a  dismissal  of  the 
cause  at  the  commencement  of  the  term  to  which  the  same  was  con- 
tinued.    State  V.  Enke,  S5. 

Adultery. 

3.  Is  a  public  offense.  The  crime  of  adultery  is  a  public  offense 
within  the  meaning  of  section  3891  of  the  Code,  providing  that,  ''if 
any  person  break  and  enter  any  dwelling  house  in  the  night  time,  with 
intent  to  commit  any  public  offense,  ♦  ♦  ♦  he  shall  be  deemed 
guilty  of  burglary."     State  v,  Corliss,  18. 

Assault  and  battery. 

4.  Damages — instructions  to  jury.  In  an  action  for  damages  on 
account  of  an  assault,  made  by  the  defendant  upon  the  plaintiff,  the 
court  instructed  the  jury  that,  if  they  found  for  the  plaintiff  as  to  the 
fact  of  the  assault,  they  should  next  determine  the  amount  of  damages- 
the  plaintiff  should  be  allowed  by  reason  of  the  alleged  injuries,  ''and 
that  he  should  be  allowed  such  sum  as  would  reasonably  compensat-e 
for  the  alleged  physical  pain  which  he  claims  to  have  suffered  by  rea- 
son of  the  alleged  injuries.''  Held,  that  the  court  having  elsewhere 
in  its  charge  directed  the  jury  to  find  the  facts  as  established  by  a 
preponderance  of  the  evidence,  and  to  render  such  verdict  as  was 
warranted  by  the  testimony,  the  above  instructions  were  not  subject 
to  the  objection  that  they  warranted  the  jury  in  finding  against  the 
defendant  without  regard  to  the  evidence.    Martin  v.  Murphy,  669. 

Embezzlement. 

5.  By  agent — evidence.  The  defendant  was  charged  with  havinic 
received  as  agent  for  one  H.  a  sum  of  money,  and  with  having  con- 
verted the  same  to  his  own  use.  It  appeared,  from  competent  evi- 
dence, that  the  defendant  had  received,  on  account  of  a  mortgage  on 
lands  executed  by  H.  the  sum  of  twelve  hundred  dollars  from  the 
mortgagee  to  be  paid  to  H.,  or  upon  liens  previously  existing  against 
the  property ;   that  out  of  said  sum  he  paid  to  one  C.  the  sum  of  five 
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handred  and  eighty-two  dollars,  on  account  of  kis  personal  indebted- 
ness to  C's.  daughter,  and  that  no  part  of  the  balance  had  been  paid 
to  H. ,  or  to  any  one  on  his  account.  Held,  that  testimony  by  H.  that 
he  had  been  served  with  notice  of  the  commencement  of  suit  on  said 
mortgage,  and  that  none  of  the  prior  liens  ui>on  the  property  had  been 
paid,  nor  had  the  defendant  paid  any  of  said  money  to,  nor  for,  him, 
conceding  it  to  be  secondary,  was  without  prejudice  to  the  defendant. 
State  V.  Brooks,  S66, 

6. proof  of  agency.    It  being  a  question  in  issue 

whether  the  defendant  was  the  agent  for  H.  in  a  certain  transaction, 
it  was  competent  to  inquire  of  the  other  party  to  the  transaction 
whether  the  defendant  was  agent  for  him.    Id, 

7. .     Testimony  by  H.  that  he  had  been  put  to  an 


expense  of  seventy  or  eighty  dollars  by  reason  of  the  defendant's  fail- 
ure to  pay  over  the  money  received  by  him,  though  immaterial,  Iseld, 
to  be  without  prejudice  to  the  defendant.    Id. 

8. .    The  money  in  question  was  received  by  the 

defendant  in  the  form  of  a  draft,  which  was  cashed  by  the  local  bank. 
The  cashier  who  drew  the  draft  to  the  defendant,  having  identified  it, 
and  stated  that  it  was  returned  to  his  bank  upon  a  date  named,  held, 
that  an  inquiry  whether  the  draft,  by  its  marks,  had  been  paid  and 
canceled,  was  not  objectionable  as  not  calling  for  the  best  evidence. 
Id, 

9. .    The  draft  sent  to  the  defendant,  hsld,  to  be 

admissible  in  evidence  as  showing  the  means  whereby  the  defendant 
acquired  possession  of  the  money.    Id. 

10.  Construction  of  statute—instrucUon  to  jury,  Undeir  chapter  30 
of  Acts  of  the  Twenty-first  General  Assembly,  extending  the  offense 
of  embezzlement  to  any  attomey-at-law,  collector  *or  other  person 
who  in  any  manner  receives  or  collects  money  for  the  use  of,  and 
belonging  to,  another,  keld^  that  an  instruction  to  the  jury  that  the 
defendant  might  be  convicted  if  he  received  ^r  collected  money  for 
the  use  and  benefit  of  H.  was  n6t  improper  as  enlarging  the  scope  of 
the  statute.    Id, 

11.  Agency — compensation — evidence.  One  who  has  converted  to 
his  own  use  money  received  for  the  use  of  another  is  guilty  of 
embezzlement,  though  there  was  no  agreement  as  to  compensation 
for  his  services  in  such  transaction.     Id. 

12.  Ownership-— conversion — evidence.  Although  the  defendant 
received  the  money  in  question  from  the  mortgagees  for  the  payment 
of  incumbrances  on  H.'s  land  and  the  incumbrances  amounted  to 
more  than  the  money  received,  held,  that  he  nevertheless  received 
the  money  for  the  use  of  H.    Id.  \ 
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CRIMINAL  LAW.     Continued, 
Larceny. 

13.  Indictment — duplicity.  An  indiotment  charging  the  laroeny  of 
thirty-two  bushels  of  flaxseed,  in  sacks,  the  property  of  one  L.,  and 
forty-eight  bushels  of  flaxseed  in  sacks,  the  property  of  one  P.,  is  not 
objectionable  upon  the  ground  of  duplicity.    State  v,  Larson,  659. 

14.  Original  taking  with  consent  of  owner— instructions  to  jury.  The 
defendant  claimed  to  have  taken  the  flaxseed  in  question  with  the 
consent  of  the  owner,  or  person  in  possession,  for  the  purpose  of 
satisfying  a  debt  due  him  from  the  owner.  Finding  his  team  unable 
to  draw  the  load  he  left  a  portion  of  the  seed  at  the  wayside,  pro- 
ceeded to  town  with  the  remainder,  sold  it,  and  returning  for  that 
left  by  the  road,  took  that  to  town  and  sold  it.  The  amount  receiyed 
for  the  first  lot  of  seed  was  greater  than  the  amount  of  the  debt  due 
the  defendant.  In  his  argument  to  the  jury  the  county  attorney 
claimed  that,  though  the  original  taking  was  rightful,  the  defendant 
would  still  be  guilty  of  larceny  for  going  back,  after  the  sale  of  the 
first  lot  of  seed,  and  taking  that  left  by  the  road  and  selling  it.  Held, 
that,  under  the  circumstances,  the  court  should  have  instructed  the 
jury,  that  if  the  original  taking  of  the  flaxseed  was  by  consent,  then 
the  subsequent  sale  of  the  second  load  would  not  constitute  laroeny. 
Id. 

Malicious  mischief. 

15.  Injury  to  building — indictment — title  to  property— proof.  Under 
an  indictment  charging  the  defendant  w  th  having  injured  and 
defaced  a  building  in  the  town  of  V.,  commonly  known  as  National 
Hall,  the  property  of  Lodge  Earal  Jonas,  number  122  of  the  Bohemian 
Slavonian  Benevolent  Society,  a  corporation  duly  organized  under 
the  laws  of  the  state  of  Iowa,  lield,  that  it  was  not  necessary  for  the 
state  to  prove  a  record  title  to  the  building  in  question  in  the  society 
named,  proof  of  possession  by  said  society  being  sufficient.  State  v. 
Semotan,  57. 

Rape. 

16.  Force — evidence.  Where  the  subject  of  an  alleged  rape  was 
aged  thirteen  years  and  six  months  at  the  time  of  its  commission,  and 
the  defendant  admitted  having  had  sexual  intercourse  with  the 
prosecutrix,  but  with  her  consent,  and  it  appeared  from  the  testimony 
of  the  prosecutrix  that  the  place  where  the  rape  was  alleged  to  have 
been  committed  was  at  a  building  situated  not  more  than  sixty  yards 
from  her  home,  and  with  an  open  door  on  the  side  next  to  the  house, 
but  that  she  made  no  outcry,  and  made  no  complaint  of  being  injured, 
and  there  were  no  marks  or  scratches  or  bruises  on  her  person,  nor 
hemorrhage  from  her  private  parts,  and  after  the  occurrence  she 
remained  until  she  procured  some  hot  water  for  which  she  had  come, 
carried  it  home  and  went  about  her  work  as  though  nothing  unusual 
had  happened,  Md,  that  a  verdict  finding  the  defendant  guilty  was 
not  supported  by  the  evidence.    State  v.  Cassidy,  145, 
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CRIMINAL  LAW.     Bape.     Continued. 

17.  Character  of  prosecutrix — evidence.  The  defendant  offered  to 
prove  by  his  wife  that,  while  the  prosecutrix  was  visiting  at  the 
defendant's  house,  some  time  before  the  alleged  rape,  she  acted  so 
immodestly  that  the  defendant's  wife  ordered  her  to  go  home,  and 
that  she  refused  to  go,  and  stated  to  his  wife  that  she  was  in  the  habit 
of  going  to  the  building  where  the  defendant  was  employed,  ''and 
playing  with  him  and  using  him,  whenever  she  pleased."  Held, 
that,  a  proper  foundation  being  laid,  the  evidence  should  have  been 
received.    Id. 

Seduction. 

18.  Corroboration  of  prosecutrix.  The  provisions  of  section  4560 
of  the  Code,  requiring  theft  the  testimony  of  the  prosecutrix  in  a 
criminal  prosecution  for  seduction  be  corroborated  by  other  evidence, 
are  not  complied  with  by  the  introduction  of  testimony  by  the 
prosecutrix  to  corroborating  circumstances,  or  to  admissions  made 
by  the  defendant.    State  v.  Enke,  35. 

DAMAGES. 
What  may  be  recovered. 

1.  Easement— former  a(fjudication.  The  plaintiff  having  in  a 
former  action  recovered  damages  based  upon  a  total  breach  of  con- 
tract for  a  right  of  way,  held,  that  there  could  be  no  recovery  of 
damages  in  this  case  upon  the  ground  that  the  damage  is  a  continu- 
ing one,  for  which  successive  actions  might  be  brought.  Hodge  v. 
Shaw,  137.  , 

2.  Building  contracts — construction.  Under  a  contract  between  a 
contractor  and  a  subcontractor  whereby  the  latter  was  to  supply  a 
part  of  the  labor  and  materials  for  a  cchrtain  building,  and  providing 
that  the  principal  contractor  should  not  be  liable  for  any  damage  that 
might  occur  from  delays  on  the  part  of  other  contractors  on  said  build- 
ing, held,  that  the  principal  contractor  was  not  liable  for  damages 
sustained  by  said  subcontractor  through  the  delay  of  another  con- 
tractor to  supply  certain  materials  as  needed,  although  the  agreement 
of  the  principal  with  such  other  contractor  did  not  require  said 
materials  to  be  so  delivered,  but  simply  that  the  delivery  should  be 
completed  by  a  date  named.    McNulty  v.  Steams,  437. 

3.  lAbel— false  report  by  commercial  agency — evidence.  The  plain- 
tiff, a  merchant,  was  falsely  reported  by  the  defendant  agency  to 
have  been  attached  for  a  large  sum  named.  In  consequence  thereof 
several  creditors  of  the  plaintiff  forwarded  their  claims  for  collection, 
but  upon  being  advised  of  the  mistake  the  claims  were  not  pressed 
for  payment,  and  were  paid  when  due.  The  plaintiffs  property  was 
not  attached,  nor  was  his  credit  impaired.  Held,  in  an  action  for 
damages  on  account  of  the  alleged  libel,  that  the  plaintiff  having 
suffered  no  material  damage,  and  there  being  no  evidence  of  malice, 
the  jury  properly  found  in  favor  of  the  defendant.  SchoU  v.  Brad- 
street  Co.,  661. 
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DAMAGES.     Continued. 
'  Measure  of. 

4.  Personal  iiyury — evidence.  The  damages  that  may  be  recovered 
in  a  personal  injury  case  are  limited  to  the  present  worth  of  the 
decedent's  life  to  his  estate,  in  determining  which  evidence  of  the 
age  of  the  deceased,  his  probahle  duration  of  life,  habits  of  industry 
and  sobriety,  health,  means,  business,  earnings,  skill  in  business, 
whether  he  was  married  or  single  and  his  ability  to  labor,  may  be 
considered.     Wheelmv,  C,  M.  ^  St.  P.  Ry  Co,,  167, 

5.  Injunction — bond — rents,  A  judgment  creditor  who  has  been 
enjoined  by  an  adverse  claimant  from  selling  certain  real  estate 
under  execution  is  not  entitled,   in* an  action  upop  the  injunctioD 

.  bond,  to  recover  the  rental  value  of  such  property  for  the  time  he 
was  delayed  in  obtaining  title  by  reason  of  the  injimction.  Colby  v. 
Meservey,  666, 

6. attorney  fees.    Where  it  appears  in  such  action 

that  the  injunction  was  the  only  relief  sought  in  the  injunction  pro- 
ceedUig;  and  that  the  same  was  dissolved  upon  final  hearing  the 
plaintiff  is  entitled  to  recover  his  necessary  costs  and  expenses  in 
procuring  the  dissolution,  including  attorney  fees.    Id, 

EXEMPLART. 

<  ■'  

7.     Wrongful  attachment — eHdencs   of  malice.    It  appearing  that 

although  the  attachment  plaintiff  knew  of  the  contemplated  removal 
of  the  defendant  for  several  months  before  the  writ  in  question  was 
sued  out,  and  thereafter  continued  to  sell  him  goods  upon  account, 
and  also  took  notes  therefor,  yet  the  president  of  the  plaintiff  com- 
pany made  oath  to  an  allegation  in  the  petition  for  attachment  that 
said  contemplated  removal  was  not  known  to  the  plaintiff  at  the  time 
said  indebtedness  was  contracted  or  the  notes  in  suit  accepted,  held, 
that  the  plaintiff  was  chargeable  with  malice.  Hurlbut,  Hess  f  Co. 
V,  Hardenbrook,  606, 

See  Action,  5;  Easement;  Eminent  Domain,  2-5. 

DEBTOR  AND  CREDITOR. 

Fraud. 

1.  Husband  doing  business  as  wife's  agent — evidence.  Where  the 
creditors  of  a  husband  attempted,  by  garnishment,  to  subject  to  the 
payment  of  a  judgment,  the  latter' s  earnings  in  a  business,  conducted 
in  the  name  of  the  wife,  but  alleged  to  in  fact  belong  to  4he 
husband,  it  being  claimed  that  the  wife  was  without  capital  for  the 
conduct  thereof,  held,  that  evidence  that  the  wife  obtained  money 
from  renting  rooms  was  properly  admitted.     King  ^  Co.  v.  Bird,  636. 

2.    exemptions — instructions  to  jury.    No  claim  being  made 

that  the  money  in  question  was  exempt  from  execution  as  earnings  of 
the  husband  within  ninety  days  next  preceding  the  levy,  held,  that  it 
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DEBTOR  AND  CREDITOR.    Fraud.     Continued. 

was  error  to  instruct  the  jury,  that  the  husband  might,  in  good  faith, 
give  his  wages  for  ninety  days  to  his  wife,  or  he  might  be  in  her 
employ  for  that  period  of  time,  and  the  same  would  not  be  regarded 
as  fraudulent.    Id, 

DEEDS. 

Warrant^ 

1.  Ineumbranees — hreach — right  of  action.  A  grantee  under  a 
deed  with  oovenants  of  warranty  against  inoumbrances  is  not  entitled, 
upon  the  purchase  by  him  of  a  mortgage  ux>on  the  premises  conveyed, 
to  maintain  an  action  for  a  breach  of  such  warranty  based  upon  such 
incumbrance.    Harwood  v.  Lee,  6tB, 

2. .    Where  a  deed  conveying  eighty  acres 

of  land  contained  covenants  of  warranty  against  incumbrances, 
except  a  mortgage  in  a  sum  named,  which  sum  was  one-third  of  the 
amount  of  a  mortgage  covering  the  land  conveyed  and  two  other, 
eighty-acre  tracts,  held,  that  in  the  absence  of  evidence  to  the 
contrary,  the  presumption  is  that  each  of  said  eighty-acre  tracts 
should  bear  One-third  of  the  incumbrance,  and  that  no  right  of  action 
for  the  breach  of  such  covenants  in  the  deed  would  lie  until,  upon  a 
foreclosure  of  said  mortgage,  the  land  conveyed  was  subjected  to  the 
payment  of  an  amount  in  excess  of  one-third  of  the  whole  mortgage^ 
Id. 

3. .    By  the  terms  of  said  mortgage,   any 

delinquent  taxes  paid  by  the  mortgagee  were  made  a  lien  upon  the 
mortgaged  premises.  The  mortgagee  having  paid  the  taxes  upon  the 
eighty-acre  tracts  other  than  that  conveyed  to  the  plaintiff,  the  latter 
took  an  assignment  of  such  claim  along  with  the  mortgage.  Held, 
that  the  presumption  being  that  the  land  upon  which  the  taxes  were 
paid  would  sell  for  sufficient  to  cover  such  payment,  an  action, 
commenced  before  the  foreclosure  of  said  mortgage,  for  the  breach 
of  the  warranty  in  the  deed  to  the  plaintiff,  based  upon  his  payment 
of  said  taxes,  was  properly  abated.     Id. 

4.  Breach — nominal  damages — appeal.  A  judgment  in  an  action  for 
damages  for  the  breach  of  covenants  of  warranty  in  a  deed  will  not 
be  reversed  upon  appeal  because  of  the  failure  to  allow  the  plaintiff 
nominal  damages,  even  though  it  appear  that  the  plaintiff  was,  to 
such  extent,  entitled  to  relief.    Id. 

DOWER.    See  Estate  of  Decedents,  1,  2. 

EASEMENT. 

Damages. 

1.  Obstruction — res  adjudieata.  The  plaintiff  having  purchased  a 
town  lot  of  one  S.,  with  a  right  of  way  over  a  lot  adjoining  him  on  the 
north  for  alley  purposes,  and  enjoyed  such  way  for  a  number  of  years. 
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EASEMENT.    Damages.     Continued. 

a  grantee  of  S.,  under  a  subsequent  conveyanoe,  oommenoed  the 
erection  of  a  permanent  building  upon  said  adjoining  lot,  and  across 
said  way,  thereby  cutting  off  all  access  to  the  plaintiff's  alley  across 
said  lot.  Whereui>on  the  plaintiff  commenced  an  action  against  S., 
praying  that  said  building  might  be  abated  as  a  nuisance,  that  8.  be 
required  to  establish  a  new  way  to  plaintiff's  alley  across  the  land  of 
S.  to  the  west  of  plaintiff's  lot,^and  that  he  have  judgment  for  the 
damages  sustained.  The  court  found  generally  for  the  plaintiff,  and 
rendered  judgment  against  S.  for  two  hundred  dollars  and  costs, 
which  judgment  was  paid,  and  thereafter  the  plaintiff  for  a  number 
of  years  enjoyed  free  access  to  the  rear  of  his  lot  over  the  laud  of 
S.  on  the  west.  The  heirs  of  S.  having  commenced  the  erection  of  a 
building  in  the  rear  of  the  plaintiff's  lot,  thereby  cutting  off  all  access 
to  that  end  of  the  lot  by  means  of  the  way  secured  to  the  plaintiff  as 
a  result  of  the  former  action,  the  plaintiff  commenced  this  action  to 
enjoin  said  heirs  from  interfering  with  said  right  of  way,  and  praying 
judgment  for  damages.  Held,  that  the  judgment  formerly  obtained 
was  a  bar  to  the  present  action.     Hodge  v.  Shaw,  137. 

2.  Recovery  of  entire  amount  in  one  suit.  The  plaintiff  having  in 
the  former  action  recovered  damages  based  upon  a  total  breach  of 
the  contract  with  S.  for  a  right  of  way,  held,  that  there  could  be  no 
recovery  of  damages  in  this  case  upon  the  ground  that  the  damage  is 
a  continuing  one,  for  which  successive  actions  might  be  brought. 
Id. 

EMBEZZLEMENT.    See  Criminal  Law,  5-12. 

EMINENT  DOMAIN. 

Bight  op  way. 

1.  Title — subsequent  purchaser.  The  plaintiff's  grantors  having 
made  an  agreement  to  convey  a  right  of  way  to  the  Keokuk  &  Min- 
nesota Bailway  Company  upon  condition  that  it  build  its  road  through 
certain  land,  that  company  located  its  line  upon  the  land  so  desig- 
nated, and  did  some  grading  thereon,  but,  b<)fore  its  completion,  the 
road,  including  its  right  of  way,  was  sold  undet  foreclosure  of  a 
mechanics'  lien,  and  subsequently  conveyed  to  the  defendant.  Held, 
that,  it  not  appearing  that  the  line  of  the  defendant's  road  was  through 
the  land  designated  in  said  agreement,  it  could  not  claim  title  to  the 
land  in  question  by  virtue  thereof.    Hartley  v.  K.  j'  N.  R*y  Co.,  455. 

Damages. 

2.  Assessment— pleading.  The  petition  of  the  claimant  in  proceed- 
ings for  the  assessment,  by  a  sheriff's  jury,  of  damages  sustained 
from  the  taking  of  land  by  a  railway  company  for  right  of  way  pur- 
poses, need  not  allege  that  the  owner  of  the  land  refused  to  grant 
the  right  of  way.    Id, 
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EMINENT  DOMAIN.    Damages.     Continued. 

3. .    An  answer  in  snch  proceeding  alleging  that 

the  proceeding  is  barred  by  the  statute  of  limitations,  that  the  plain- 
tiff is  not  the  owner  of  the  land  in  question,  but  that  the  defendant 
is  the  owner  thereof  by  virtue  of  a  purchase  at  a  foreclosure  sale 
under  a  mechanic's  lien,  and  through  proper  condemnation  proceed- 
ings, and  pleading  an  estoppel,  does  not  require  a  reply.     Id, 

4.  When  proceedings  must  he  commenced.  A  proceeding  under  sec- 
tion 1254  of  the  Code  upon  appeal  from  the  assessment  of  damages 
by  a  sheriff's  jury  for  private  property  taken  by  a  railway  company 
for  its  right  of  way  is  a  special  proceeding,  and  is  not  subject  to  the 
operation  of  section  2529  of  the  Code,  limiting  the  time  for  the  com- 
mencement of  actions  to  recover  for  injuries  to  property  to  five  years 
after  the  cause  of  action  accrued.    Id, 

5.  Title  to  property.  The  plaintiffs  herein,  being  claimants  to  the 
property  in  controversy  through  divers  conveyances,  made  by  the 
only  persons  interested  in  the  property,  and  designed  to  vest  an 
absolute  title  therein,  "heldf  to  be  the  owners  for  the  purposes  of  such 
proceeding,  although  some  of  said  conveyances  were  defective.    Id, 

6.  Conveyance  pending  suit.  During  the  pendency  of  this  proceed- 
ing, a  master's  deed  of  the  railway  and  franchise  of  the  defendant, 
including  the  road  through  the  plaintiff's  land,  was  made  to  one  P. 
Heldj  that  the  plaintiffs  not  being  parties  to  the  action  in  which  said 
deed  was  ordered,  it  did  not  defeat  the  right  of  the  jury  to  assess  the 
damages  in  question.    Id. 

7.  Right  of  way — evidence.  It  is  not  competent  to  ask  the  plaintiff 
in  such  proceeding  what  damage  he  has  sustained  by  the  construction 
of  the  railroad  through  his  land.    Id, 

EQUITY. 

Reformation  op  contract. 

1.  lire  insurance — mistake  in  policy — agency.  The  soliciting  agent 
of  the  defendant,  a  fire  insurance  company,  having  previously  been 
informed  by  an  applicant  for  insurance  that  the  interest  which  it  was 
desired  to  have  insured  was  that  of  the  applicant  as  administratrix 
and  of  the  heirs  of  one  J.,  deceased,  by  mistake,  wrote  the  application 
as  for  tho  administratrix  alone,  and  the  policy  was  so  issued.  The 
application  was  read  over  to  the  applicant  before  signing,  but  she  was 
an  illiterate  woman,  and  not  accustomed  to  doing  business  of  the  kind 
in  question.  Hetdy  that  the  defendant  could  not  avoid  liability  for 
such  error  of  its  agent  by  virtue  of  any  clauses  of  limitation  contained 
in  the  application,  and  that  the  plaintiff  was  entitled  to  have  the  pol- 
icy so  reformed  in  equity  as  to  cover  the  interests  of  the  heirs  of  J. 
Jamison  v.  State  Ins.  Co,,  gg9. 
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EQUITY.    Reformation  op  contract.    Continued. 

2.  Mistake — law  and  fact — relief,  ^'f  Courts  of  equity  will  grant  relief 
against  the  mistake  of  a  scrivener  in  the  use  of  technical  terms  in  a 
contract  representing  the  relation  of  one  of  the  contracting  parties  to 
the  estate  of  a  decedent,  by  reforming  the  contract  to  accord  with  the 
intention  of  the  parties .     Id. 

Equitable  reuep. 

3.  Promissory  note — mutual  mistake — reformation  in  equity^parol 
evidence.  A  promissory  note  made  by  the  president  and  secretary  of 
a  corporation  with  the  intention  of  binding  the  company  only,  and 
which  was  accepted  as  the  obligation  of  the  company  alone,  but  which 
through  ignorance  of  the  legal  effect  of  the  language  used,  was  so 
signed  as  to  bind  said  officers  individually,  may,  in  an  action  thereon, 
be  so  reformed  as  to  express  the  real  contract  between  the  parties ; 
and  for  such  purpose  parol  evidence  is  admissible  in  proof  of  the 
alleged  mistake.    Lee  4"  Jamison  v.  Percival,  6S9. 

4.  Estates  of  decedents—filing  of  claims — statute  of  limitations.  The 
plaintiff  being  the  owner  of  a  promissory  note  assigned  to  him  by  B., 
the  defendant's  testator,  in  his  lifetime,  caused  a  verified  petition, 
for  the  commencement  of  an  action  thereon,  to  be  prepared  soon  after 
the  death  of  B.,  and  delivered  to  a  firm  of  attorneys,  with  the  under- 
standing that  proper  action  would  be  taken  by  them  for  the  collection 
of  said  claim.  The  said  attorneys  were  at  the  time  counsel  for  the 
defendant,  were  guarantors  upon  the  note,  and  one  member  of  the 
firm  was  the  son-in-law  of  the  defendant,  which  facts  were  known  to 
the  plaintiff.  For  the  purpose  of  giving  the  defendant,  who  was  the 
sole  owner  of  said  estate,  longer  time  in  which  to  pay  said  note,  and 
to  enable  her  to  raise  money  by  mortgage  for  the  payment  of  other 
claims  against  the  estate,  and  partly  to  avoid  giving  publicity  to  what 
was  deemed  a  family  matter,  the  attorneys  delayed  filing  said  petition 
for  nearly  two  years  after  the  same  was  received,  but  the  defendant 
knew  the  same  was  in  their  possession,  and  gave  assurances  from 
time  to  time  that  said  claim  would  be  paid.  Finally,  the  defendant 
having  taken  the  position  that  said  note  should  be  paid  by  her  daugh- 
ter, the  wife  of  one  of  said  attorneys,  the  petition  was  delivered  by 
said  attorneys  to  another  attorney  to  prosecute.  Until  such  time  the 
plaintiff  understood  that  his  claim  had  been  properly  filed,  he  resided 
in  a  distant  state,  and  had  been  frequently  assured  by  said  attor-  * 
neys  that  the  note  would  be  paid.  Held,  that  the  facts  entitled  the 
plaintiff  to  equitable  relief  from  the  provisions  of  section  2421  of  the 
Code,  that  all  claims  of  the  fourth  class  not  filed  within  twelve  months 
after  notice  of  administration  shall  be  barred.     Ury  v.  Bush,  698. 

ESTATES  OF  DECEDENTS. 

Dower. 

1.  Homestead — election  hy  widow.  A  husband  died  leaving  a  will 
whereby  his  wife  was  given  a  life  estate  in  the  homestead  and  the 
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ESTATES  OF  DECEDENTS.    Dower.     Cmtinued, 

rents  derived  from  his  other  property  for  the  support  of  the  family. 
At  the  time  of  the  husband's  death  the  widow  was  in  failing  health, 
and  continued  to  decline  until  her  death,  seventy-one  days  after  the 
decease  of  her  husband.  About  two  weeks  before  she  died,  she 
made  a  will  devising  all  of  her  property  to  her  children,  and  gave 
notice  to  the  executor  under  her  husband's  will,  of  an  election  to  ta'ke 
her  distributive  share,  but  such  share  was  not  set  off  to  her,  and  she 
continued  to  occupy  the  homestead  up  to  the  time  of  her  death.  Heldf 
that  the  action  of  the  widow  did  not  have  the  effect  of  an  election  to 
take  the  homestead  for  life  in  lieu  of  her  distributive  share  in  her 
husband's  estate.    Egbert  v.  Egbert,  625, 

2.    .    The  widow  being  entitled  primarily  to  a  third 

of  her  husband's  estate,  and  not  having  elected  to  take  a  life  estate 
in  the  homestead  in  lieu  thereof,  held,  that  she  died  seized  in  fee 
simple  of  one-third  of  said  estate.    Id, 

Filing  op  claims. 

3.  Statute  of  limitations — equitable  relief.  The  plaintiff  being  the 
owner  of  a  promissory  note  assigned  to  him  by  B.,  the  defendant's 
testator,  in  his  lifetime,  caused  a  verified  petition,  for  the  commence- 
ment of  an  action  thereon,  to  be  prepared  soon  after  the  death  of  B., 
and  delivered  to  a  firm  of  attorneys,  with  the  understanding  that 
proper  action  would  be  taken  by  them  for  the  collection  of  said  claim. 
The  said  aHorneys  were  at  the  time  counsel  for  the  defendant,  were 
guarantors  upon  the  note,  and  one  member  of  the  firm  was  the 
son-in-law  of  the  defendant,  which  facts  were  known  to  the  plaintiff. 
For  the  purpose  of  giving  the  defendant,  who  was  the  sole  owner  of 
said  estate,  longer  time  in  which  to  pay  said  note,  and  to  enable  her 
to  raise  noney  by  mortgage  for  the  payment  of  other  claims  against 
the  estate,  and  partly  to  avoid  giving  publicity  to  what  was  deemed  a 
family  matter,  the  attorneys  delayed  filing  said  petition  for  nearly 
two  years  after  the  same  was  received,  but  the  defendant  knew  the 
same  was  in  their  possession,  and  gave  assurances  from  time  to  time 
that  said  claim  would  be  paid.  Finally,  the  defendant  having  taken 
the  position  that  said  note  should  be  paid  by  her  daughter,  the  wife 
of  one  of  said  attorneys,  the  petition  was  delivered  by  said  att>omeys 
to  another  attorney  to  prosecute.  Until  such  time  the  plaintiff 
understood  that  his  claim  had  been  properly  filed,  he  resided  in  a 
distant  state,  and  had  been  frequently  assured  by  said  attorneys  that 
the  note  would  be  paid.  Held,  that  the  facts  entitled  the  plaintiff  to 
equitable  relief  from  the  provisions  of  section  2421  of  the  Code,  that 
all  claims  of  the  fourth  class  not  filed  within  twelve  months  after 
notice  of  administration  shall  be  barred.     XIry  v.  Bush,  698. 

4.  Petition  addressed  to  wrong  court — waiver.  The  plaintiff's 
petition  was  addressed  to  the  circuit  court,  which  at  the  time  the 
petition  was  prepared  had  jurisdiction  of  matters  in  probate.    At  the 
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ESTATES  OP  DECEDENTS.     Filing  or  claims.     Continued. 

time  the  petition  was  filed  the  oirouit  court  had  been  abolished,  and 
the  district  court  had  succeeded  to  its  probate  jurisdiction,  and  the 
petition  was  filed  in  the  district  court  without  change  in  the  address. 
Held,  that  the  error,  if  material/  was  waived  by  the  failure  of  the 
defendant  to  make  objection  thereto  in  the  district  court.    Id. 

5.  After  final  report  is  filed — equitable  relief.  The  filing  of  the 
final  report  of  an  executor  of  which  no  notice  has  been  given,  nor 
upon  which  any  action  has  been  taken,  will  not  preclude  the  allow- 
ance of  a  claim  subsequently  filed,  and  entitled  to  equitable  relief. 
Jd.^ 

Allowance  op  claims. 

6.  Order  set  aside  on  motion  of  heir.  Where,  within  a  few  days 
after  an  order  of  court  allowing  a  claim  against  an  estate,  and  at  the 
same  term  of  court,  one  who  was  entitled  to  a  distributive  share  in 
said  estate,  filed  a  motion  to  set  aside  said  order  alleging  that  said 
allowance  was  procured  through  fraud,  and  setting  up  facts  showing 
a  good  defense  to  such  claim,  held,  that  the  order  of  allowance  was 
properly  set  aside.    In  re  Estate  of  Davenport,  369S, 

Personal  lIabiuty  op  administrator. 

7.  Ageney — evidence.  Where  an  action  was  brought  by  a  woman 
against  an  administrator  personally  for  the  collection  of  a  claim 
allowed  against  an  estate,  and  charging  the  loss  of  property  to  the 
estate  through  the  negligence  and  fraud  of  said  administrator,  held, 
that  evidence  that  the  plaintiff's  husband  attended  to  her  business, 
and  that  the  defendant  talked  with  the  husband  about  the  sale  of  the 
property  in  question  under  foreclosure  of  a  mortgage,  and  that  he 
warned  him  that  a  certain  sum  must  be  raised  to  save  the  property 
from  such  sale,  and  that  afterwards  the  husband  told  him  he  could 
not  raise,  the  money,  and  that  he  did  not  think  there  was  enough  in 
it  to  bother  with  it,  was  improperly  excluded.     Oault  v.  Sickles,  266. 

ESTOPPEL. 
In  pais. 

1.  ArHtration  and  award.  At  the  time  of  a  submission  to  arbitra- 
tors of  the  question  of  the  amount  of  loss  by  fire,  the  appraiser 
selected  by  the  defendant  company  received  from  the  company  a 
schedule  of  the  property  in  question,  which  the  plaintiff  had  sent  the 
defendant  with  his  proofs  of  loss.  The  plaintiff  learning  of  such  fact 
thereupon  furnished  to  other  appraisers  with  copies  of  said  schedule. 
Held,  that  both  parties  were  estopped  from  denying  that  the  schedule 
had  been  furnished  as  a  part  of  the  submission.  Adams  v,  N.  Y. 
Bowery  Fire  Ins.  Co.,  6, 

2.  aty  officers — redemption  from  taxes.  A  city  auditor,  who  has 
received  from  his  predecessor  in  office  a  warrant  for  money  due  the 
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holder  of  a  tax  certifioate,  is  estopped  from  olaiming  that  the  right  of 
action  for  the  amount  of  such  warrant  is  barred  because  of  the  failure 
of  the  certificate  holder  to  commence  an  action  therefor  against  his 
predecessors  in  office.    Hintrager  v.  RiieheTf  Ht, 

3.  Fraudulent  conveyances— power  of  attorney.  Where  a  debtor 
ezectited  a  mortgage  under  a  power  of  attorney  from  a  relative,  to 
whom  he  had  fraudulently  conveyed  the  property,  conceding  that 
said  power  of  attorney  was  insufficient  Jo  authorize  the  debtor  to 
make  said  mortgage,  a  creditor  who  based  his  claim  to  the  property 
upon  the  fact  of  said  debtor's  ownership  would  be  estopped  from 
setting  up  such  want  of  power  in  the  debtor  to  make  said  mortgage. 
Weare  4"  Allison  v.  Williams,  £5S. 

4.  What  necessary — Judicial  sales.  A  conveyance  to  the  wife 
being  of  record  before  the  sale  of  the  property  in  controv  ersy  under 
execution  on  a  judgment,  heldf  in  an  action  to  enjoin  the  issue  of  a 
sheriff's  deed,  that  the  wife  was  not  estopped  from  claiming  an  inter- 
est in  the  property  under  said  conveyance.    Davis  v.  Garrison,  447. 

5.  Sales — mortgaqe.  After  the  sale  of  the  scale  in  question,  the 
Seymour  Coal  Company,  a  corporation,  was  organized  through  the 
promotion  of  the  defendant,  and  the  scale  company  took  from  such 
corporation  a  mortgage  upon  the  scale  as  security  for  the  purchase 
price.  The  scale,  however,  had  previously  been  sold  to  a  third  party, 
and  the  scale  company  took  nothing  by  its  mortgage.  Held,  that  the 
company  was  not  estopped  by  the  acceptance  of  such  mortgage  from 
making  any  claim  against  the  defendant  for  the  purchase  pHce. 
Wislhard  v.  McNeill,  474. 

See  Husband  and  Wife,  2. 

Bt  record.    See  Former  Adjudication,  4. 

EVIDENCE. 

Burden  op  proof. 

1.  Usury  —  commission  paid  to  agent  —  knowledge  of  principal. 
Where  an  agent,  for  a  person  lending  money  upon  a  promissory  note, 
charged  the  borrower  a  rate  of  interest  in  excess  of  that  allowed  by 
law,  retaining  the  difference  between  the  rate  charged  and  the  legal 
rate  for  his  own  use,  held,  that  the  loan  was  not  usurious  unless  the 
charge  of  illegal  interest  was  authorized  or  ratified  by  the  principal, 
and  that  upon  such  issue  the  burden  of  proof  was  upon  the  party 
charging  usury.     Greenfield  v.  Monaghan,  $11, 

2.  Breach  of  contract — settlement — pleading.  Where  in  an  action 
to  recover  damages  for  the  breach  of  a  contract  for  pasturing  cattle, 
and  to  recover  back  a  sum  paid  under  protest  to  obtain  the  release 
thereof,  the  defendant  answered  admitting  the  payment  of  the  sum 

Vol.  85—50 
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6.  Emhesslement — agency.  In  case  of  embezzlement  from  H., 
testimony  by  H.  that  he  had  been  put  to  an  expense  of  seventy  or 
eighty  dollars  by  reason  of  the  defendant's  failure  to  pay  over  the 
money  received  by  him,  though  immaterial,  held  to  be  without  preju- 
dice to  the  defendant.  /  State  v.  Brooks,  S66. 

Relevancy. 

7.  Negligence,  The  plaintiff  claimed  to  have  fallen  into  the  ditch 
in  question  at  a  point  between  a  bridge  over  the  same  and  the  side- 
walk, and  alleged  that  the  defendant  was  negligent  in  permitting 
that  portion  of  the  ditch  not  covered  by  the  bridge  to  remain  uncov- 
ered. Held,  that  the  admission  of  Qjridence  to  show  the  absence  of 
railings  or  barriers  at  the  ends  of  the  bridge  was  erroneous.  Harring- 
ton V.  City  Hamburg,  S7S. 

8.  Loss  by  fire — action  on  policy— pleading.  In  an  action  on  a  policy 
of  insurance,  the  defendant  plead  as  a  defense,  that  the  insured  had 
concealed  from  the  defendant  the  existence  .of  a  certain  mortgage. 
Held,  that  under  the  issue  thus  joined,  evidence  that  the  existence  of 
the  mortgage  was  communicated  to  the  agent  was  admissible  without 
any  plea  of  waiver  of  the  condition  in  the  policy.  Crittenden  v.  Ins. 
Co.,  65S. 

Competency. 

9.  Admissions — criminal  law — proof  of  testimony  of  accused  before 
grand  jury.  Statements  voluntarily  made  by  one  before  the  grand 
jury  touching  an  offense  for  which  he  is  then  under  arrest,  may  be 
put  in  evidence  against  him  through  the  testimony  of  members  of  the 
grand  jury  upon  a  trial  under  an  indictment  subsequently  found. 
State  V  Carroll,  1. 

10.  IjOss  by  fire — value  of  property.  The  award  of  arbitrators,  to 
whom  had  been  submitted  the  question  of  the  amount  of  a  loss  under 
a  policy  of  insurance  against  fire,  being  invalid,  held,  that  in  an  action 
upon  said  policy  evidence  of  the  value  of  the  property  insured  was 
properly  received.    Adams  v.  N.  Y.  Bowery,  Ins.  Co.,  6. 

11.  Promissory  note^rdud — innocent  purchaser — notice — knowledge 
of  agent.  Where,  in  an  action  brought  by  an  alleged  innocent 
purchaser  upon  a  promissory  note,  given  under  such  circumstances  as 
to  render  it  void  because  of  fraud,  there  was  evidence  tending  to 
show  that  one  B.,  the  plaintiff's  indorser,  purchased  the  note  as  agent 
for  the  plaintiff,  held,  that  evidence  that  the  transaction  in  which 
said  note  was  given  was  the  subject  of  talk  upon  the  streets  of  the 
town  where  B.  lived,  and  that  an  article  concerning  said  transaction 
was  published  in  a  newspaper  to  which  B.  was  a  subscriber,  was 
admissible  upon  the  ground  that  B.  was  by  these  circumstances  put 
upon  inquiry  as  to  the  validity  of  the  note.    Merrill  v.  Hole,  66, 
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18.    payment  of  draft.    In  an  action  for  embezzlement  it 

appeared  that  the  money  in  questio|i  was  received  by  the  defendant 
in  the  form  of  a  draft,  which  was  cashed  by  the  loan  bank.  The 
cashier  who  drew  the  draft  to  the  defendant,  having  identified  it,  and 
stated  that  it  was  returned  to  his  bank  upon  a  date  named,  held,  that 
an  inquiry  whether  the  draft,  by  its  marks,  had  been  paid  and 
canceled,  was  not  objectionable  as  not  calling  for  the  best  evidence. 
Id. 

19. .    The  draft  sent  to  the  del^endant,  held,  to  be 

admissible  in  evidence  as  showing  the  means  whereby  the  defendant 
acquired  possession  of  the  money.     Id. 

20.  Books  of  account — impeachment.  Where,  in  an  action  for  an 
accounting  between  partners,  the  defendant,  in  support  of  a  claim  for 
profits  which  he  alleged  had  not  been  credited  to  him,  introduced  in 
evidence  his  copartner's  private  books  of  account,  held,  that  he  could 
not  afterwards  question  their  credibility  or  competency,  nor  repudiate 
portions  thereof  which  were  unfavorable  to  his  claim.  Wendling  v. 
Jennisch,  S9S. 

21.  Will — record.  The  record  of  a  transcript  of  a  will,  as  con- 
tained in  a  book  entitled  ''Miscellaneous  Records  of  Recorder's  Office" 
of  a  county  named,  showing  a  certificate  of  the  clerk  of  the  court 
where  said  will  was  probated,  attached  thereto,  and  reciting  that  said 
will  had  been  duly  approved  and  allowed  by  the  court,  and  that  the 
paper  attached  is  a  full  copy  of  such  will  and  of  its  approval,  is  not 
competent  evidence  of  such  will  and  of  the  probate  thereof.  McCarty 
V.  Eochel,  427. 

22.  Deed — recitals.  Words  in  a  deed  describing  the  grantor  therein 
as  a  widow,  are  not  competent  evidence  of  the  fact  that  such  grantor 
is  the  widow  of  a  former  owner  of  the  property  conveyed.    Id. 

23.  Eight  of  way — damages.  In  a  proceeding  for  assessment  of 
damages  for  land  taken  by  a  railway  company  for  right  of  way,  it  is 
not  competent  to  ask  the  plaintiff  what  damage  he  has  sustained  by 
the  construction  of  the  railroad  through  his  land.  Hartley  v.  K.  f  N. 
R'y  Co.,  465. 

24.  Sales— declarations  of  agent.  In  a  suit  to  recover  the  purchase 
price  of  a  scale,  the  testimony  of  the  representative  of  the  scale  com- 
pany as  to  conversations  with  H.  at  the  time  the  contract  was  made, 
held,  admissible  in  view  of  the  fact  that  H.  was  a  witness  for  the 
defendant,  and  testified  as  to  the  details  of  the  transaction,  and  that 
nothing  was  said  to  indicate  that  the  defendant  was  liable  for  the 
scale.     Wishardv.  McNeill,  474. 

25.    admissions.    Proof  that  the  defendant  agreed  with  the 

plaintiff  that  if  he  would  foreclose  a  certain  mortgage  on  the  scale, 
sell  it  for  what  it  would  bring,  and  credit  the  amount  realized  upon 
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the  contract,  he  would  pay  the  balance,  held^  to  he  competent  as  an 
admission  of  liability  on  the  part  of  the  defendant,  and  as  contradict- 
ing his  testimony  upon  that  question.     Id. 

26.  Conveyance  by  deed  absolute  as  security.  Where  the  question 
whether  a  deed,  absolute  in  form,  was  intended  as  a  mortgage,  is  in 
issue,  testimony  of  the  grantor  as  to  the  conditions  upon  which  said 
conveyance  was  made,  and  alleged  to  have  been  verbally  agreed  upon 
prior  to  its  execution,  is  competent.     Beroud  v.  Lyons,  4836. 

27.  Declarations  of  agent.  Where  an  agent  in  possession  of  a  stock 
of  merchandise  was  given  exclusive  management  and  control  of  the 
business,  held,  that  proof  of  his  declarations  to  third  persons,  wherein 
he  claimed  to  be  the  owner  of  the  property,  was  admissible  in 
evidence  against  the  principal  in  an  action  wherein  the  rights  of 
creditors,  who  had  sold  goods  to  the  agent,  were  in  issue.  Turner  v. 
Bradley,  512. 

28.  Debtor  and  creditor — husband  doing  business  as  wife's  agent — 
fraud.  Where  the  creditors  of  a  husband  attempted,  by  garnish- 
ment, to  subject  to  the  payment  of  a  judgment  the  latter* s  earnings 
in  a  business,  conducted  in  the  name  of  the  wife,  but  alleged  to  in 
fact  belong  to  the  husband,  it  being  claimed  that  the  wife  was  with- 
out capital  for  the  conduct  thereof,  held,  that  evidence  that  the  wife 
obtained  money  from  renting  rooms  was  properly  admitted.  King  jr 
Co.  V.  Bird,  6S5. 

29.  Book  of  accounts — agents'  loan  register.  A  book  kept  by  a  loan 
agent,  with  headings  at  the  top  of  each  page  so  arranged  that  the 
entries  thereunder  will  present  a  record  of  loans  made,  the  names  of 
the  mortgagor  and  mortgagee,  the  description  of  the  property  mort- 
gaged, the  dates  when  principal  and  interest  become  due,  and  whether 
they  have  been  paid,  and  the  same  remitted  to  the  mortgagee,  is 
not  a  book  of  accounts  within  the  meaning  of  section  3658  of  the 
Code,  providing  for  the  admission  of  books  of  account  in  evidence. 
Security  Co.  v.  Graybeal,  54S. 

30.  Religious  societies — subscriptions— conditions.  In  an  action  by 
a  corporation,  organized  for  religious  purposes,  for  the  recovery  of 
moneys  held  by  the  treasurer  of  a  society  composed  of  the  members 
of  said  corporation,  and  organized  for  the  purpose  of  raising  funds  in 
aid  of  an  enterprise  contemplated  by  the  parent  society,  the  defense 
was  that  the  moneys  had  been  contributed  upon  a  condition  which 
had  not  been  complied  with  by  the  plaintiff.  In  support  of  such 
defense,  the  defendant  and  others  were  permitted  to  testify  as  to 
their  understanding,  and  the  understanding  of  others,  as  to  the  con- 
dition upon  which  the  moneys  held  by  the  treasurer  were  subscribed. 
Held,  that  the  evidence  was  properly  admitted  for  the  purpose  of 
showing  what  was  the  general  understanding  among  the  members  of 
the  corporation  in  relation  to  such  subscriptions.  M.  E.  Church  v, 
Sweny,  627. 
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31.  Insurance — declarations.  In  an  action  to  reooTer  npon  a 
policy  of  insurance  against  fire,  the  defendant  sought  to  prove  the 
declarations  of  third  persons  as  to  directions  given  by  the  insured  in 
regard  to  the  removal  of  articles  of  per^nal  property  from  the  burn- 
ing premises.  Held,  that,  it  appearing  that  the  insured  was  from 
.thirty  to  thirty-six  feet  away  at  the  time  of  said  declarations,  and  it 
not  being  shown  that  she  could  hear  or  did  hear  the  conversation  in 
question,  the  evidence  was  incompetent.  Martin  v.  Capital  Ins,  Co,, 
643, 

32.  Witnesses — transactions  with  decedents— parties  to  action.  One 
who  is  named  in  a  petition  as  a  party  defendant,  but  who  has  not 
been  served  with  notice  of  the  action,  nor  appeared  thereto,  is  not  a 
party  to  such  action,  within  the  meaning  of  section  3639  of  the  Code, 
making  parties  to  an  action  incompetent  as  witnesses  in  relation  to 
any  personal  transaction  of  communication  between  such  party  and 
a  person  deceased  at  the  commencement  of  his  examination  as  a 
witness.     Oieseclce  B.  4'  S.  Mfg.  Co.  v.  Seevers,  686, 

33. party  interested  in  result  of  action,    A  member 

of  a  partnership  is  not  a  competent  witness  in  an  action  to  recover 
for  goods  sold  and  delivered  said  partnership  from  the  estate  of  one 
who  is  alleged  to  have  been  a  member  of^said  firm;  such  witness  hav- 
ing an  interest  in  the  event  of  such  suit  within  the  meaning  of  sec- 
tion 3639  of  the  Code.    Id, 

See  Bills  and  Notes,  1;  Witnesses,  4. 

Weight. 

34.  Circumstantial  evidence — insU-uction  to  jury.  An  instruction  to 
a  jury  that  circumstantial  evidence,  "when  strong  and  convincing,  is 
often  the  most  satisfactory  from  which  to  draw  conclusions  of  the 
existence  or  non-existence  of  a  disputed  fact,''  is  not  objectionable 
as  placing  a  higher  value  upon  presumptions  or  inferences  than  upon 
positive  and  direct  testimony.  Wheelan  v,  C,  M,  f  St.  P.  B^y  Co., 
167, 

Peoop  op  particular  issues. 

35.  Seduction — corroboration  of  prosecutrix.  The  provisions  of 
section  4560  of  the  Code,  requiring  that  the  testimony  of  the  prose- 
cutrix in  a  criminal  prosecution  for  seduction  be  corroborated  by 
other  evidence,  fure  not  complied  with  by  the  introduction  of  testi- 
mony by  the  prosecutrix  to  corroborating  circumstances,  or  to  admis- 
sions made  by  the  defendant.    State  v.  Enke^  35. 

36.  Malicious  mischief— injury  to  building — title  to  the  property. 
Under  an  indictment  charging  the  defendant  with  having  injured 
and  defaced  a  building  in  the  town  of  V.,  commonly  known  as 
National  Hall,  the  property  of  Lodge  KaraJ  Jonas,  number  122  of  the 
Bohemian  Slavonian  Benevolent  Society,  a  corporation  duly  organ- 
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40.  Bape — character  of  prosecutrix.  The  defendant  oifered  ^to 
prove  by  his  wife  that,  while  the  prosecutrix  was  visiting  at  the 
defendant's  house,  some  time  before  the  alleged  rape,  she  acted  so 
immodestly  that  the  defendent's  wife  ordered  her  to  go  home,  and 
that  she  refused  to  go,  and  stated  to  his  wife  that  she  was  in  the 
habit  of  going  to  the  building  where  the  defendant  was  employed, 
''and  playing  with  him  and  using  him  whenever  she  pleased."  Heldf 
that,  a  proper  foundation  being  laid,  the  evidence  should  have  been 
received.     Id. 

41.  Conveyance  .to  an  infant — delivery  of  deed.  Where  one  B.,  a 
resident  of  Pennsylvania,  executed  a  deed  to  lands  in  this  state  to 
his  grandson,  aged  one  year,  residing  in  the  state  of  Michigan,  and 

-  delivered  the  same  to  a  justice  of  the  peace  in  Pennsylvania  in  trust 
for  said  grandson,  but  neither  said  grantee  nor  his  parents  were  ever 
informed  of  said  conveyance,  and  the  taxes  were  not  paid,  aAd  after- 
wards said  deed  was  given  back  into  the  possession  of  R.,  who,  in 
response  to  an  inquiry  concerning  the  land,  offered  to  cancel  said  deed 
and  entertain  propositions  that  might  be  made  for  the  purchase  of  the 
land,  heldf  in  an  action  broufirht  on  behalf  of  said  grantee,  by  his 
next  friend,  to  quiet  the  title  to  said  land  in  the  grantee,  and  to 
redeem  from  a  tax  sale  thereof,  that,  notwithstanding  the  production 
of  said  deed  in  evidence  on  behalf  of  the  plaintifiP,  the  evidence  was 
insufficient  to  show  a  delivery  of  the  deed.  Richardson  v.  Chrays, 
149. 

42.  Accretions — title.  Where  the  place  occupied  by  an  island  in 
a  lake  was  marked  upon  the  plat  of  the  government  survey  of  1851 
as  ''bayou,''  but  the  island  was  shown  to  have  existed  before  the 
government  survey,  and  had  since  by  accretion  become  joined  to  the 
mainland,  held,  that  the  owner  of  the  land  to  which  said  island  has 
become  joined  was  not  entitled  to  said  island  as  accretion  to  his 
land.     Bigelow  v.  Hoover,  161. 

43.  Negligence— presumption — instructions  to  jury.  In  an  action  for 
damages  for  the  negligent  killing  of  one  D.,  a  section  hand  employed 
on  the  defendant's  railway,  it  appeared  that  the  deceased  was  killed 
by  a  passing  freight  train  while  standing  within  a  few  feet  of  the 
track,  and  leaning  upon  a  crow-bar,  the  opposite  end  of  which  rested 
upon  ground  higher  than  that  where  the  deceased  was  standing.  The 
train  in  question  contained  several  dump  cars,  the  doors  of  which 
were  from  twelve  to  fifteen  feet  in  length,  and  about  three  feet  in 
width,  and  were  hung  from  the  top  of  the  car  and  fastened  at  the 
bottom.  It  was  the  theory  of  the  plaintiff  that  the  fastening  to  the 
doors  of  one  of  these  cars  was  so  defective  that  the  doors  became 
unfastened,  and  swinging  outward  toward  the  deceased  as  the  train 
passed,  struck  the  bar  upon  which  he  was  leaning  with  such  force  as 
to  drive  it  against  his  neck  and  breast,  and  instantly  killing  him. 
The  evidence  showed  that  the  door  in  question  was  found  down  at 
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veral  points  below  where  the  aooident  occuiTed,  and  was  fastened 
),  but  that  it  was  not  down  at  thenext  station  above;  that  the  por- 
m  of  the  door  which  it  was  claimed  struck  the  bar  in  the  hands  of 
e  deceased  was  about  two  inches  wide  and  nearly  an  inch  thick, 
it  that  the  bar  showed  no  dent  nor  other  indication  of  having  been 
ruck.  The  court  instructed  the  jury  that  to  justify  them  in  finding 
at  the  deceased  was  killed  as  alleged,  "it  was  necessary,  not  only 
at  the  circumstances  should  all  concur  to  show  that  he  was  so  killed, 
it  that  they  were  inconsistent  with  any  other  rational  conclusion;" 
at  the  jury  coiild  not  not  ''presume  that  a  door  was  down  and 
ringing,  or  thai  it  swung  outward  and  caused  the  accident;"  but 
at  the  "evidence  must  reasonably  and  fairly  show"  such  facts,  and 
nust  exclude  any  fair  inference  or  presumption  that  the  accident 
&s  caused  in  any  other  manner  or  by  any  other  means."  Held,  that 
ider  the  evidence,  a  verdict  for  the  plaintiff  was  inconsistent  with 
e* instructions  given.     Wheelan  v.  €.,  M.  4'  St.  P.  Ry  Co.,  167. 

44.  Personal  injury — damages.  The  damages  that  may  be  recov- 
ed  in  such  case  are  limited  to  the  present  worth  of  the  decedent's 
'e  to  his  estate,  in  determining  which,  evidence  of  the  age  of  the 
iceased,  his  probable  duration  of  life,  habits  of  industry  and  sobri- 
y,  health,  means,  business,  earnings,  skill  in  business,  whether  he 

Eis  married  or  single  and  his  ability  to  labor,  may  be  considered. 

I 

45.  Personal  injury — expectancy  of  life.  Although  the  deceased  was 
minor  at  the  time  of  the  accident,  held,  that  evidence  of  his  expeot- 
icy  of  life  should  have  been  based  upon  his  age  at  the  time  of  his 
(cease,  and  not  at  the  assumed  age  of  twenty-one  years.    Id. 

46.  Fire  insurance — waiver  of  proofs  of  loss.  Several  witnesses 
kving  testified  that,  when  the  defendant's  adjuster  called  at  the 
aintiff's  house,  in  relation  to  the  loss  in  question,  he  inquired  as  to 
e  cause  of  the  fire,  the  ownership  of  the  land  and  the  incumbrance 
ereon,  and  left  word  for  the  plaintiff  to  cal!  and  see  him  the  next 
ky  at  a  town  named  and  he  would  settle  the  loss,  held,  that  the  evi- 
mce  warranted  an  instruction  to  the  jury,  that  if  the  plaintiff  relied 
>on  the  word  left  for  him  by  the  adjuster,  and  that  he,  as  a  reason- 
)le  man,  had  a  right  so  to  do,  then  they  should  find  that  there  was 
waiver  of  proper  proofs  of  loss  by  the  defendant.  Harris  v.  Phoenix 
\s.  Co.,  2S8. 

47.  Fraudulent  conveyances — husband  and  wife — evidence.     Where 
an  action  by  attachment  the  wife  of  the  attachment  defendant 

tervened  claiming  the  attached  property  under  a  chattel  mortgage, 
ade  to  secure  an  alleged  loan  of  money  to  her  husband,  and  it 
ipeared  that  until  the  execution  of  the  mortgage  the  wife  had  held 
»  note  as  evidence  of  the  indebtedness,  that  the  mortgage  covered 
I  the  property  of  the  husband,  and  that  at  the  time  of  its  execution 
e  husband  was  in  failing  circumstances,  and  the  wife  knew  him  to 
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be  insolvent,  that  the  mortgage  was  not  promptly  recorded,  and  that 
the  hnsband  continued  in  possession  of  the  chattel  property,  and  sold 
goods  therefrom  at  retail,  rendering  no  acoonnt  to  the  wife  for  sales 
made,  and  there  was  no  other  evidence  that  would  justify  the  jury  in 
finding  said  conveyance  fraudulent  as  to  creditors,  heldj  that  the  court 
properly  instructed  the  jury  to  return  a  verdict  in  favor  of  the  inter- 
vener for  the  possession  of  the  property.    Meyer  v,  Houck,  S19, 

48.  Conveyance — undue  influence.  In  an  action  to  set  aside  a  con- 
veyance of  lands  as  having  been  obtained  through  undue  influence 
and  false  promises,  it  appeared  that  the  grantor,  a  widow  eighty 
years  of  age,  died  within  sixty  days  after  the  conveyance,  and  that 
her  husband  died  about  a  year  prior  to  that  time.  The  plaintiffs 
were  children  of  the  grantor,  and  one  of  them,  a  daughter,  living  in 
a  neighboring  county,  had  visited  her  mother  after  her  father's 
death,  and  afterwards  wrote  her  two  letters.  Another  daughter, 
living  in  the  same  state  for  twelve  years,  had  not  seen  nor  visited 
her  mother,  nor  had  any  communication  with  her  during  that  time. 
Another  daughter,  likewise  living  in  the  same  state,  had  not  visited 
her  parents  for  four  years.    Another  of  the  plaintiffs,   a  son,   who 

'  lived  in  a  distant  state,  had  never  visited  his  mother,  nor  had  he 
written  her  for  years  before  her  death.  The  grantees  were  a  son 
and  daughter  of  the  grantor.  The  son  had  lived  with  his  mother  for 
about  a  year  before  her  death,  and  had  assisted  her  and  cared  for 
her,  but  for  several  years  prior  to  that  time  had  been  absent  from 
home,  and  his  location  was  unknown  to  his  relatives.  The  daughter 
had  for  nine  years  lived  just  across  an  alley  from  her  mother,  and 
during  all  that  time  had  been  relied  upon  by  her  mother  for  aid  and 
supx)ort.  The  grantor  was  not  satisfied  with  the  amount  of  rent 
received  for  the  land,  complained  that  it  was  insufficient  to  support 
her  and  her  husband,  and  for  several  years  before  he  died  wanted 
her  husband  to  sell  the  same.  After  her  husband's  death  the  g^'S'i^tor 
mortgaged  the  land  to  pay  debts,  and  would  have  sold  it  had  she 
found  anyone  willing  to  purchase.  The  justice  who  drew  the  con- 
veyance, and  took  the  acknowledgment,  testified  that  the  grantor 
was  cheerful  at  the  time,  that  he  talked  with  her  for  about  an  hour 
at  the  time  in  the  absence  of  the  grantees,  and  was  not  advised  that 
anything  was  wrong,  and  that  the  grantor  hunted  up  an  old  deed 
from  which  to  get  the  description  of  the  property.  It  also  appeared 
that  the  grantor  had  stated  to  several  friends  that  she  intended  to 
give  to  one  of  the  grantees  the  greater  part  of  her  property  on  account 
of  her  kindness  to  her.  The  consideration  expressed  in  the  deed 
was  one  dollar.  Heldj  that  the  evidence  failed  to  show  that  the  deed 
was  executed  under  undue  infiuence.    Lewis  v,  Arhuckle,  SS6. 

49.  Capacity  to  convey  real  estate.  Evidence  that  the  grantor  could 
neither  read  nor  write,  nor  count  money ;  that  she  believed  she  could 
see  fairies,  conversed  with  them,  set  the  table  for  them,  and  wanted 
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eep  on  the  good  side  of  them,  and  that  she  imagined  she  could 
departed  spirits,  and  called  the  attention  of  people  to  the  spirits 
er  departed  children,  which  she  imagined  she  could  see  in  the 
I;  held,  to  be  insufficient  to  show  want  of  capacity  in  the  grantor 
onvey  in  view  of  proof  that  in  her  business  affairs  the  grantor 
known  to  exercise  judgment  and  reason.    Id. 

I.  Fraud—pramissory  note — declarations.  In  an  action,  upon  a 
\  alleged  to  have  been  obtained  through  fraud,  evidence  of  the 
arations  of  the  payee  to  the  makers  of  the  note  before  and  at  the 
)  of  its  execution,  and  tending  to  show  the  fraud  alleged,  is 
lissible  as  against  one  claiming  to  be  a  purchaser  without  notice. 
larda  v.  Monroe,  S59. 

conspiracy.      It  being  alleged  that 

plaintiff  and  the  payee  of  the  note  had  conspired  to  perpetrate 
alleged  fraud  upon  the  defendants,  held,  that  evidence  of  the 
arations  of  either  of  the  conspirators  in  the  absence  of  the  other 
admissible.    Id. 

I.  Embezzlement  —  loan  agent.  '  The  defendant  was  charged 
I  having  received  as  agent  for  one  H.  a  sum  of  money,  and 
i  having  converted  the  same  to  his  own  use.  It  appeared, 
[1  competent  evidence,  that  the  defendant  had  received,  on 
)unt  of  a  mortgage  on  lands  executed  by  H.  the  sum  of  twelve 
dred  dollars  from  the  mortagee  to  be  paid  to  H.,  or  upon  liens 
riously  existing  against  the  property ;  that  out  of  said  sum  he  paid 
ne  G.  the  sum  of  five  hundred  and  eighty-two  dollars,  on  account 
is  personal  indebtedness  to  C.'s  daughter,  and  that  no  part  of  the 
mce  had  been  paid  to  H.,  or  to  anyone  on  his  account.  Held, 
;  testimony  by  H.  that  he  had  been  served  with  notice  of  the 
imencement  of  suit  on  said  mortgage,  and  that  none  of  the  prior 
8  upon  the  property  had  been  paid,  nor  had  the  defendant  paid 
of  said  money  to,  nor  for,  him  conceding  it  to  be  secondary,  was 
lout  prejudice  to  the  defendant.     State  v.  Brooks,  366. 

\.  Fraudulent  conveyances — husband  and  wife — agency.  In  an 
on  to  set  aside  a  conveyance  of  real  estate  to  the  wife  of  a  judg*" 
it  debtor  as  having  been  made  to  avoid  payment  of  the  plaintiff's 
l^ent,  the  defendants  claimed  that  through  a  series  of  years  the 
band  had  been  acting  as  the  agent  of  the  wife,  and  was  so 
ng  in  the  purchase  of  the  land  in  controversy;  that  the 
e  was  purchased  with  money  received  by  the  wife  as  a 
from  her  father,  and  that  title  thereto  was  taken  in  the  name  of 
husband  by  mistake.  It  appeared,  however,  that  all  of  the 
band's  business  since  his  maniage,  involving  the  purchase  of 
ther  farm,  and  the  leasing  of  several  others,  had  been  transacted 
is  own  name,  that  the  husband  ^aid  interest  upon  deferred  pay- 
its  of  a  portion  of  the  purchase  money  during  the  time  that  it  was 
med  that  the  wife  had  the  money  from  her  father  in  her  posses- 
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sion,  and  at  one  time  asked  for  an  extension  of  time  upon  such 
payments,  and  that  the  conveyance  to  the  wife  was  not  made  until 
after  the  husband  knew  that  he  was  liable  upon  certain  notes  upon 
which  the  plaintiff's  judgment  was  based,  ffeldf  that  a  decree  find- 
ing the  conveyance  to  the  wife  fraudulent  as  to  the  plaintiff  was 
supported  by  the  evidence.     Smith  v.  Utesch,  S81. 

54.  Boundaries — statute  of  limitations.  In  proceedings  to  estab- 
lish a  disputed  corner,  it  appeared  that  the  land  owners  adjoining  the 
comer,  except  one  of  the  plaintiffs,  had  for  more  than  ten  years 
acquiesced  in  the  correctness  of  the  corner  as  located  by  the  court,  i 
by  improving  their  lands,  planting  hedges,  building  fences,  and  lay- 
ing out  a  highway  with  relation  thereto;  that  said  plaintiffs  grantor 
was  a  nonresident,  but  said  plaintiff  had  been  in  possession  for  about 
eight  years,  and  had  fenced  his  land  with  reference  to  said  comer. 
Beld,  that  the  evidence  warranted  a  finding  that  said  plaintiff  and 
his  grantor  had  acquiesced  in  said  location  of  the  comer  for  ten  years. 
Doolittle  V.  Bailey,  S98, 

55.  Intoxicating  liquors— violation  of  iiyunction — contempt— -fine — 
lien  on  leased  premises.  Where  the  owner  of  a  storeroom  used  for 
saloon  purposes  lived  upstairs  over  the  storeroom,  saw  beer  kegs, 
glasses,  drunken  men  and  other  evidences  of  a  saloon  about  the 
premises,  and  was  often  about  the  storeroom  and  sometimes  in  it, 
held,  that  the  evidence  was  sufficient  to  show  that  the  premises 
were  used  as  a  saloon  with  the  knowledge  and  consent  of  the  owner, 
although  the  lease  to  the  keeper  of  the  saloon  provided  that  the  room 
should  not  be  used  for  any  unlawful  purpose.  DeFrance  v.  Traverse^ 
4£2. 

56.  Negligence— personal  injury — directing  verdict.  In  the  course 
of  the  removal  of  a  threshing  machine  to  the  point  of  delivery  under 
the  supervision  of  the  defendant's  agent,  the  plantiff's  intestate  was 
introduced  by  the  purchaser  to  the  agent  as  an  engineer  who  had 
been  employed  to  run  the  engine.  While  the  machine  was  being 
moved  the  intestate  took  charge  of  the  guide- wheel,  and  it  was  the  busi- 
ness of  the  man  in  such  position  to  know  the  condition  of  the  road 
ahead,and  guide  the  machine.  The  agent  during  such  time  was  attend* 
ing  to  the  engine,  and  from  his  position  could  not  see  the  road  ahead. 
While  thus  situated,  the  machine  was  run  upon  a  bridge,  which 
broke  down,  and  the  intestate  was  killed  by  being  crashed  between 
the  guide-wheel  and  the  tender.  Beld,  in  an  action  against  the 
machine  company  to  recover  damages  to  the  estate  of  the  deceased, 
that  the  court  properly  directed  the  jury  at  the  close  of  the  plaintiff's 
evidence,  to  return  a  verdict  for  the  defendant.  Hir$chl  v.  Case  ' 
Machine  Co.,  451, 

57.  City  ordinances— publication.  Section  492  of  the  Code  pro- 
vides that  all  city  ordinances  ''shall,  as  soon  as  maybe  after  their 
passage,  be  recorded  in  a  book  kept  for  that  purpose,  and  be  authen- 


Digitized  by 


Google 


8  Index. 

IDENCE.    Proof  of  particular  issues.     Continued. 

ticated  by  the  signature  of  the  presiding  officer  of  the  coonoil  and 
the  clerk/'  and  that  such  '^ordinances  shall  take  effect  and  be  in  force 
at  the  expiration  of  five  days  after  they  have  been  published/' 
HeUlf  in  an  action  for  damages  against,  a  railway  company  based 
upon  the  violation  of  a  city  ordinance,  that  the  record  provided  by 
the  above  statute  was  not  sufficient  proof  of  the  ordinance  relied 
upon,  when  objected  to  by  the  defendant,  but  that  the  burden  was 
upon  the  plaintiff  to  show  the  publication  of  the  ordinance  as 
required  by  law.     Larkin  v.  B.,  C.  R.4'  N.  Ry  Co.,  492. 

58.  Fraudulent  conveyances — sale  to  hinder  and  delny  creditors. 
Where  an  insolvent  debtor  conveyed  certain  lands  to  his  brother-in- 
law,  and  it  appeared  that  the  latter  had  never  seen  the  land  but 
twice,  the  last  time  being  long  prior  to  the  alleged  purchase ;  that  he 
knew  of  the  grantor  being  in  trouble  financially,  and  was  doubtful  of 
his  right  to  sell;  that  the  price  alleged  to  have  been  paid  was  greatly 
less  than  its  value,  and  it  did  not  satisfactorily  appear  where  he  pro- 
cured the  money  claimed  to  have  been  paid:  that  he  stated  to  others 
that  he  did  not  have  much  interest  in  the  land,  and  that  he  did  not 
care  what  became  of  it  so  he  got  his  money  out  of  it;  that  after  the 
conveyance  the  rents  were  paid  to  the  grantor,  and  the  latter  contin- 
ued to  act  in  relation  to  the  land  in  nearly  all  respects  as  he  had 
before  the  alleged  sale,  held,  that  conceding  a  sufficient  consideration 
to  have  been  paid,  yet  it  appearing  from  the  evidence  that  the  pur- 
pose of  the  sale  was  to  hinder  and  delay  creditors,  and  that  such 
purpose  was  known  to  the  grantee,  the  conveyance  was  invalid  as 
against  the  creditors  of  the  grantor.     Mertens  v.  Welsing,  608. 

59.  Agency.  Where  a  mortgagor,  under  a  mortgage  providing  that 
the  interest  and  principal  were  payable  to  the  mortgagee  at  a  town 
named  in  a  distant  state,  paid  the  several  installments  of  interest,  as 
they  matured,  to  the  agent  who  bad  negotiated  the  loan,  taking  his 
individual  receipt  therefor,  and  knowing  that  such  payments  had  to 
be  remitted  to  the  mortgagee  before  the  interest  coupons  could  be 
obtained ;  and,  before  the  maturity  of  such  mortgage,  negotiated  a 
new  loan  for  a  larger  sum  through  said  agent,  out  of  which  he 
authorized  said  agent  to  pay  off  the  former  note  and  mortgage,  but 
never  inquired  whether  the  money  for  that  purpose  had  been 
remitted  to  the  mortgagee,  nor  asked  for  the  surreilder  of  the  bond 
and  mortgage  held  by  said  mortgagee,  and  it  appeared  that  said 
mortgagee  never  authorized  said  agent  to  collect  said  mortgage,  that 
it  was  not  yet  due,  that  it  wlis  not  in  the  hands  of  said  agent  when  it 
was  alleged  to  have  been  paid,  and  that  while  there  was  considerable 
business  transacted  between  the  agent  and  said  mortgagee,  yet  that 
in  nearly  all  cases  the  latter  refused  to  send  mortgages  or  interest 
coupons  to  said  agent  until  the  money  therefor  had  been  received  at 
the  mortgagee's  home,  where  they  were  all  made  payable,  held,  that 
the  agent  having  absconded  with  the  money  obtained  for  the  mort- 
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gagor  under  said  second  mortgage,  withont  said  first  mortgage  havihg 
been  paid,  he  must  be  deemed  the  agent  of  the  mortgagor,  and  the 
payment  made  to  said  agent  as  above  stated  was  no  defense  to  ai^ 
action  for  the  foreclosure  of  the  first  mortgage.  ^Security  Co,  v.  Chray- 
heal,  64S, 

60.  Attachment — damages.  At  the  time  the  writ  in  question  was 
sued  out,  the  attachment  defendant  was  conducting  his  business  as 
usual,  had  no  intention  of  immediately  removing  out  of  the  state, 
nor  until  all  of  his  debts  were  paid,  but  was  negotiating  a  sale  for 
the  purpose  of  paying  the  plaintiff's  claim,  and  prior  to  the  attach- 
ment informed  the  plaintiff's  attorney  of  the  proposed  sale,  its  terms, 
and  that  he  would  notify  the  plaintiff  when  he  commenced  to  invoice. 
Held,  that  the  plaintiff  was  bound  by  the  knowledge  of  its  attorney, 
and  that  the  jury  was  justified,  upon  the  above  facts  in  finding  that 
the  writ  was  wrongfully  sued  out,  and  in  returning  a  verdict  for 
actual  damages  to  the  attachment  defendant.  Hurlbut,  Hess  4"  Co, 
V.  Hardenbrooky  606. 

61.  Beligious  societies — subscriptions — conditions.  In  an  action  by 
a  religions  society  for  a  subscription  made  to  it,  the  condition  upon 
which  the  defendant  alleged  said  money  had  been  contributed  was, 
that  the  plaintiff  should  build  a  church  edifice  at  the  junction  of 
certain  streets  named.  Soon  after  the  organization  of  the  society  to 
which  the  moneys  in  question  had  been  paid,  the  plaintiff's  board  of 
officers,  having  authority  to  act  for  the  corporation,pas8ed  a  resolution 
directing  its  trustees  and  building  committee  to  erect  a  church  on  the 
site  above  named,  and  no  Action  was  taken  looking  to  the  change  of 
such-  site  until  about  two  years  thereafter.  Held,  that  the  evidence 
tended  to  show  that  the  moneys  in  question  were  contributed  upon 
said  condition  as  contended  by  the  defendant.  M.  E.  Church  v, 
Sweny,  627. 

62.  Negligence — injury  to  minor — contributory  negligence — directing 
verdict,  A  turntable,  owned  by  the  defendant,  which  was  situated 
within  a  four  or  five  hundred  feet  of  its  depot  in  the  town  of  K.,  near 
a  public  highway,  and  in  the  vicinity  of  a  ball  ground,  and  a  stream 
of  water  to  which  boys  were  accustomed  to  resort  for  fishing  and 
skating,  was  fastened  by  a  pair  of  iron  clamps,  connecting  the  ends 
of  the  rails  on  the  table,  by  means  of  a  loop  and  pin,  with  the  cor- 
responding ends  of  the  rails  on  the  embankment  adjacent  thereto. 
After  a  number  of  boys,  under  twelve  years  of  age,  had  removed 
said  fastenings,  and  had  set  the  table  in  motion  by  pushing,  they 
were  joined  by  the  plaintiff,  a  lad  of  thirteen  years,  who  jumped  upon 
the  table  while  in  motion,  lay  down  thereon  with  his  head  towards 
the  centre  and  his  legs  projecting  over  the  end,  and  was  immediately 
injured  by  having  his  legs  caught  between  the  table  and  the  embank- 
ment. In  an  action  to  recover  for  such  injury,  the  plaintiff  admitted 
that  he  knew  that  the  space  between  the  ends  of  the  table  and  the 
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it  one  and  one-half  inches,  and  that  if  his  leg 
them  it  would  be  crushed,  and  that  if  he  had 
r  he  could  and  would  have  avoided  it,  but  that 
it  because  he  was  having  fun.  Held,  that  the 
>f  negligence  contributing  to  the  injury,  and  the 
atroverted,  the  court  properly  instructed  the  jury 
idant.     Merryman  v.  C,  R,  I.  ^  P.  iJ'y  Co,  635, 

rrsonat  injury — contributory  negligence — absence  oj 
yrossing.  While  attempting  to  pass  over  the 
crossing  in  the  town  of  M.  the  plaintiff  was 
attached  to  a  freight  train  and  injured.  The 
ave  looked  up  and  down  the  track  before  cross- 
>  showed  that  when  within  thirty-five  feet  of  the 
the  track,  in  the  direction  from  which  came  the 
3  open  for  a  distance  of  about  twelve  hundred 
/he  plaintiff  was  at  that  point  the  engine  which 
ould  not  have  been  more  than  three  hundred  feet 
proached  the  crossing  at  a  speed  of  from  twenty 
an  hour,  and  no  bell  was  rung.  The  defendant 
kept  a  flagman  at  the  crossing  in  question  to  give 
'om  approaching  trains,  but  he  did  not  go  on  duty 
18  morning,  and  the  accident  in  question  occurred 
le  plaintiff  claimed  that  she  had  never  before  been 
a  train  was  passing  without  seeing  the  flagman, 
lim  at  this  time  she  went  on.  It  appeared,  how- 
itiff's  testimony  that  she  did  not  rely  upon  the 
an  as  an  assurance  of  safety,  but  upon  her  own 
ction  against  the  railroad  company  for  damages, 

I  guilty  of  contributory  negligence,  and  that  the 
cted  the  jury  to  return  a  verdict  for  the  defend- 
\  4-  P.  Ky  Co.,  678, 

rent  authority  of  special  agent — instructions  to 
il  1,  1887,  the  defendant  firm  was  engaged  in 
)  plaintiffs  for  sale  on  commission,  and,  owing  to 
tes  by  the  railroads,  was  credited  by  the  plain- 
statements  of  account  with  a  rebate,  on  freight 
)r  hundred  pounds  of  grain  shipped.  After  the 
bate  had  been  discontinued  by  the  railroads,  one 
for  the  plaintiffs,  with  authority  to  solicit  ship- 
Je  on  commission,  made  an  agreement  with  the 
the  latter  were  to  receive  two  cents  per  hundred 

II  consignments,  in  addition  to  the  proceeds  from 
in  by  the  plaintiff,  less  freight   charges  and  rea- 

It  appeared  from  the  evidence  that  the  com- 
ich  cases  was  fixed  by  the  trade,  and  was  known 
the  freigh);  paid  by  the  defendants  after  April  1, ' 
that  paid  prior  to  such  date  with  the  rebate  off; 
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that  the  contract  made  with  the  defendants  would  have  been  without 
profit  to  the  plaintiffs ;  and  that  the  making  of  such  contract  was  in 
excess  of  the  authority  which  the  defendants  had  reason  to  suppose 
•'  had  theretofore  been  possessed  by  B.  Hetd,  that  there  was  no  evi- 
dence of  the  apparent  authority  of  B.  to  make  said  agreement  with 
the  defendants,  and  that  the  court,  therefore,  erred  in  submitting  such 
question  to  the  jury.    Elder  ^  MeKirmey  v.  Stuart,  690, 

See  Assignment  for  Benefit  of  Creditors,  2;  Fraud,  1. 

EXEMPTIONS. 

Waiver.    See  Landlord  and  Tenant,  2. 
FENCES. 

Partition. 

Liability  of  adjoining  proprietors.  The  proprietor  of  unenclosed 
lands  haying  built  fences  about  the  same,  joining  his  fence  to  a 
partition  fence  built  by  the  owner  of  land  adjoining  him,  and  entered 
into  an  oral  agreement  with  such  adjoining  proprietor  whereby  one- 
half  of  said  partition  fence  was  sold  to  him,  and  for  T«[hich  he  agreed 
to  pay  the  reasonable  value  thereof  within  a  time  specified;  held, 
that  said  agreement  being  designed  to  carry  into  effect  the  provisions 
of  the  statute  in  relation  to  setting  off  one-half  of  the  partition  fence 
to  the  proprietor  of  the  land  previous  unenclosed,  and  determining  its 
value,  such  proprietor  was  liable  in  an  action  on  said  contract  for 
the  price  agreed  to  be  paid  for  the  hal^  of  the  fence  purchased. 
Bodell  V.  Nehl,  164. 

FOBMER  ADJUDICATION. 

As  TO  WHAT  MATTERS  CONCLUSIVE. 

1.  Easement  —  obstruction — damages.  The  plaintiff  having  pur- 
chased a  town  lot  of  one  S.,  with  a  right  of  way  over  a  lot  adjoining 
him  on  the  north  for  alley  purposes,  and  enjoyed  such  way  for  a 
number  of  years,  a  grantee  of  8.,  under  a  subsequent  conveyance, 
commenced  the  erection  of  a  permanent  building  upon  said  adjoining 
lot,  and  across  said  way,  thereby  cutting  off  all  access  to  the  plain- 
tiff's alley  across  said  lot.  Whereupon  the  plaintiff  commenced  an 
action  against  8.,  praying  that  said  building  might  be  abated  as  a 
nuisance,  that  S.  be  required  to  establish  a  new  way  to  the  plain- 
tiff's alley  across  the  land  of  S.  to  the  west  of  plaintiff's  lot,  and 
that  he  have  judgment  for  the  damages  sustained.  The  court  found 
generally  for  the  plaintiff,  and  rendered  judgment  against  S.  for 
two  hundred  dollars  and  costs,  which  judgment  was  paid,  and  there- 
after the  plaintiff  for  a  number  of  years  enjoyed  free  access  to  the 
rear  of  his  lot  over  the  land  of  S.  on  the  west.  The  heirs  of  S.  having 
commenced  the  erection  of  a  building  in  the  rear  of  the  plaintiff's  lot, 
thereby  cutting  off  all  access  to  that  end  of  the  lot  by  means  of  the 
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As  TO  WHAT  MATTERS  CONCLUSIVE.  Con- 


way  secured  to  the  plaintiff  as  a  result  of  the  former  action,  the  plain- 
tiff commenced  this  action  to  enjoin  said  heirs  from  interfering  with 
said  right  of  way,  and  praying  judgment  for  damages.  Beld,  that  the 
judgment  formerly  obtained  was  a  bar  to  the  present  action.  Hodge 
V.  ShaiOf  1S7. 

2.  Fraudulent  conveyances — attack.  Where  subsequent  to  the  issue 
of  an  execution,  but  before  a  levy  thereunder,  a  judgment  was  assigned 
to  the  plaintiffs  herein,  and  thereafter  a  levy  was  made  upon  certain 
personal  property,  which  the  principal  defendant  herein  claimed  under 
a  conveyance  from  the  judgment  debtor,  and  having  brought  an  action 
of  replevin  against  the  sheriff  to  recover  the  same,  the  plaintiffs 
employed  attorneys  and  assumed  the  management  of  the  defense  for 
such  officer,  claiming  that  said  conveyance  was  without  consideration 
and  was  made  to  hinder  and  delay  creditors,  and  upon  a  trial  on  the 
merits,  said  issues  were  determined  in  favor  of  the  defendant  herein; 
held,  that  such  judgment  was  a  bar  to  a  subsequent  action  in  equity  bv 
the  plaintiffs  herein  to  set  aside  as  fraudulent  upon  the  same  grounds 
as  above,  a  conveyance  of  real  estate  from  said  judgment  debtor  to 
said  defendant,  which  was  a  part  of  the  same  transaction  with  the 
transfer  of  said  personal  property.    Baxter  v.  Meyers,  St8, 

3.  Simultaneous  attachments  on  different  property — chattel  mortgage 

intervention.  The  defendant  sheriff  having  received  at  the  same  time 
two  writs  of  attachment  issued  in  two  separate  cases  commenced  by 
F.  M.  &  Co.,  and  A.  L.  &  Co.,  respectively,  against  the  same  defend- 
ant, served  the  same  by  levies  upon  distinct  portions  of  the  same 
stock  of  goods.  The  plaintiff  herein  thereupon  intervened  in  each  of 
said  attachment  suits,  claiming  the  property  taken  under  each  of  said 
writs  under  a  chattel  mortgage  upon  the  whole  of  said  stock.  Upon 
the  trial  of  the  case  of  F.  M.  &  Co.,  the  said  mortgage  being  declared 
void,  the  plaintiff  herein  dismissed  his  petition  of  intervention  in  the 
case  of  A.  L.  &  Co.,  and  brought  this  action  against  the  sheriff  for  the 
conversion  of  the  property  taken  urder  attachment  in  that  case. 
JSeld,  that  the  judgment  in  the  case  of  F.  M.  &  Co.,  was  not  a  bar  to 
the  t>re8ent  action.     Woodward  v.  Jackson,  4S2. 

4. .  The  dismissal  of  said  petition  of  inter- 
vention did  not  have  the  effect  of  an  acknowledgment  on  the  part  of 
the  plaintiff,  that  the  judgment  in  the  esse  of  F.  M.  &  Co.,  was  an 
adjudication  of  his  rights  under  his  mortgage  in  the  case  of  A.  L.  & 
Co.  Neither  were  the  rights  of  said  mortgagee  affected  by  a  judgment 
rendered  in  the  latter  case  after  the  dismissal  of  his  petition  of 
intervention.    Id. 

5.  Matters  in  issue — construction  of  decree.  Certain  city  lots 
numbered  ten  and  eleven  being  owned  by  S.,  and  adjoining  the  lot 
numbered  twelve  being  owned  by  B.,  a  single  building  was  by 
agreement  erected  upon  the  three  lots,  the  second  story  on  lots  ten 
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and  eleyen  being  used  as  an  opera  house,  with  the  entrance  thereto, 
and  dressing  rooms  used  in  connection  therewith,  on  lot  twelve. 
Thereafter  it  was  agreed  to  hold  said  property  in  common,  an 
undiyided  fift j-two  one-hundredths  being  given  to  S.  and  an  undivided 
forty-eight  one-hundredths  given  to  B.  Subsequently  a  mortgage 
given  by  B.  on  lot  twelve,  when  owned  by  him,  being  foreclosed,  and 
no  redemption  made,  S.  procured  an  assignment  of  the  sheriff* s 
oertificate,  and  obtained  a  deed  to  lot  twelve  in  pursuance  thereof. 
B.  having  commenced  an  action  for  an  accounting  against  S.,  and  to 
compel  him  to  convey  to  him  forty-eight  one  hundredths  of  said  lot 
twelve,  it  was  decreed  that  S.  held  absolute  title  thereto,  and ,  said 
title  was  quieted  against  all  daims  of  B.  Afterwards  this  action 
being  commenced  by  S.  for  a  partition  of  lots  ten  and  eleven,  held, 
that  a  decree  that  said  stairway  and  dressing  rooms  on  lot  twelve 
should  be  used  in  common  by  S.  and  B.,  and  their  heirs,  was  error,  as 
the  rights  of  B.  in  lot  twelve  had  been  fully  adjudicated  in  the  former 
action  for  an  accounting.    Smith  v,  Baldwin,  670, 

FRAUD. 

EVIDENOB. 

6.  Conveyance  of  real  estate — cancellation.  The  plaintiff,  a  man  of 
about  seventy-one  years  of  age,  and  owner  of  one  hunred  and  twenty 
acres  of  land,  having  married  his  step-sister's  daughter,  was  made  to 
believe,  though  the  representations  of  the  defendants,  that  unless  he 
disposed  of  his  lands  and  left  the  state,  his  children  would  prosecute 
him  for  incest.  As  a  result  the  plaintiff  disposed  of  all  his  personal 
property,  valued  at  about  seven  hundred  dollars,  conveyed  his  lands 
to  the  defendants  for  about  two-thirds  their  cash  value,  without  the 
knowledge  of  his  nearest  relatives,  and  hastily  left  the  state,  going  to 
a  remote  railway  station  in  company  with  one  of  the  defendants,  at 
about  two  o'clock  in  the  morning.  There  was  in  fact  no  trouble 
between  the  plaintiff  and  his  children,  and  no  one  contemplated 
instituting  proceedings  against  him,  as  alleged  by  the  defendants. 
Held,  that  the  deed  to  the  defendants  was  properly  set  aside.  Wood 
V,  Lambert,  580. 

See  Bills  and  Notes,  6-11 ;  Evidence,  50,  51. 

FRAUDULENT  CONVEYANCES. 

Transactions  between  relative^     * 

1.  Innocent  purchaser— notice — rights  of  creditors.  Where  a  deMor 
conveyed  certain  real  estate  to  a  relative  in  a  distant  state  for  the 
purpose  of  defrauding  a  creditor,  and  afterwards  obtaining  a  power 
of  attorney  from  such  relative  to  sell,  convey  and  mortgage  sneh 
property,  executed  a  mortgage  thereon  on  behalf  of  himself  and  of 
said  relative  to  one  who  received  the  same  in  good  faith,  for  a  yaln- 
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LENT  CONVEYANCES.  Transactions  between  relatives. 
tintied,  * 

ionsideration,  and  without  notice  of  the  fraudulent  purpose  of 
onveyance,  nor  of  the  interest  of  said  creditor,  held,  that  the 
f  said  mortgage  was  superior  to  that  of  a  judgment  subsequently 
led  by  the  creditor  against  said  debtor.  Weare  4r  Allison  r. 
nw«,  S5S. 

Power  of  attometf — estoppel.  Conceding  that  said  power  of 
ley  was  insufficient  to  authorize  tm  debtor  to  make  said  mort- 
a  creditor  who  based  his  claim  to  the  property  upon  the  fact  of 
iebtor's  ownership  would  be  estopped  from  setting  up  such  want 
rer  in  the  debtor  to  make  said  mortgage.     Id,, 

Husband  and  wife — evidence.  Where,  in  an  action  by  attach- 
the  wife  of  the  attachment  defendant  intervened  claiming  the 
led  property  under  a  chattel  mortgage,  made  to  secure  an 
d  loan  of  money  to  her  husband,  and  it  appeared  that  until  the 
tion  of  the  mortgage  the  wife  had  held  no  note  as  evidence  of 
idebtedness,  that  the  mortgage  covered  all  the  property  of  the 
nd,  and  that  at  the  time  of  its  execution  the  husband  was  in 
^  circumstances,  and  the  wife  knew  him  to  be  insolvent,  that 
lortgage  was  not  promptly  recorded,  and  that  the  husband  oon- 
1  in  possession  of  the  chattel  property,  and  sold  goods  therefrom 
tail,  rendering  no  account  to  the  wife  for  the  sales  made,  and 
was  no  other  evidence  that  would  justify  the  jury  in  finding  said 
yance  fraudulent  as  to  creditors,  held,  that  the  court  properly 
cted  the  jury  to  return  a  verdict  in  favor  of  the  intervenor  for 
)Sses8ion  of  the  property.     Meyer  v.  HoucJc,  319. 

Husband  and  wife — agency — evidence.  In  an  action  to  set  aside 
ireyance  of  real  estate  to  the  wife  of  a  judgment  debtor  as  having 
made  to  avoid  payment  of  the  plaintiff* s  judgment,  the  defend- 
ilaimed  that  through  a  series  of  years  the  husband  had  been 
r  as  the  agent  of  the  wife,  and  was  so  acting  in  the  purchase  of 
md  in  controversy ;  that  the  same  was  purchased  with  money 
ed  by  the  wife  as  a  gift  from  her  father,  and  that  title  thereto 
bken  in  the  name  of  the  husband  by  mistake.  It  appeared,  how- 
khat  all  of  the  husband's  business  since  his  marriage,  involving 
irchase  of  another  farm,  and  the  leasing  of  several  others,  had 
transacted  in  his  own  name;  that  the  husband  paid  interest 
ieferred  payments  of  a  portion  of  the  purchase  money  during 
me  that  it  was  claimed  that  the  wife  had  the  money  from  her 

in  her  possession,  and  at  one  time  asked  for  an  extension  of 
upon  such  payments,  and  that  the  conveyance  to  the  wife  was 
ihde  until  after  the  husband  knew  that  he  was  liable  upon  oer- 
otes  upon  which  the  plaintiff* s  judgment  was  based.  Held,  that 
ree  finding  the  conveyance  to  the  wife  fraudulent  as  to  the 
iff  was  supported  by  the  evidence.     Smith  v.  VtescA,  SSI. 
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FRAUDULENT  CONVEYANCES.    Transactions  between  relatives. 
Continued. 

5.  Husband  and  wife.  Where,  pending  foreclosure  proceedings 
upon  a  mortgage,  but  before  judgment,  the  mortgagor  conveyed  all 
of  his  property  to  his  wife  in  satisfaction  of  his  indebtedness  to  her, 
and  there  was  no  evidenee  of  an  intention  on  the  part  of  the  debtor 
to  hinder  or  delay  creditors,  participated  in  by  the  wife,  heLd,  that  the 
conveyance  was  valid  as  against  a  judgment  for  an  unsatisfied  bal- 
ance of  said  mortgage  indebtedness  remaining  after  exhausting  the 
mortgaged  property.    DaviS  v.  Oarrisonj  447. 

6.  Sale  to  hinder  and  delay  creditors — evidence.  Where  an  insolv- 
ent debtor  conveyed  certain  lands  to  his  brother-in-law,  and  it 
appeared  that  the  latter  had  never  seen  the  land  but  twice,  the  last 
time  being  long  prior  to  the  alleged  purchase;  that  he  knew  of  the 
grantor  being  in  trouble  financially,  and  was  doubtful  of  his  right  to 
sell;  that  the  price  alleged  to  have  been  paid  was  greatly  less  than 
its  value,  and  it  did  not  satisfactorily  appear  where  he  procured  the 
money  claimed  to  have  been  paid ;  that  he  stated  to  others  that  he  did 
not  have  much  interest  in  the  land,  and  that  he  did  not  care  what 
became  of  it,  so  he  got  his  money  out  of  it ;  that  after  the  conveyance 
the  rents  were  paid  \o  the  grantor,  and  the  latter  continued  to  act  in 
relation  to  the  land  in  nearly  all  respects  as  he  had  before  the  alleged 
sale,  heldf  that  conceding  a  sufScient  consideration  to  have  been  paid, 
yet  it  appearing  from  the  evidence  that  the  purpose  of  the  sale  was  to 
hinder  and  delay  creditors,  and  that  such  purpose  was  known  to  the 
grantee,  the  conveyance  was  invalid  as  against  the  creditors  of  the 
grantor.    Mertens  v.  Welsing,  SOS. 

Attack. 

7.  After  replevinhy  grantee^ormer  abjudication.  Where  subsequent 
to  the  issue  of  an  execution,  but  before  a  levy  thereunder,  a  judgment 
was  assigned  to  the  plaintiffs  herein,  and  thereafter  a  levy  was  made 
upon  certain  personal  property,  which  the  principal  defendant  herein 
claimed  imder  a  conveyance  from  the  judgment  debtor,  and  having 
brought  an  action  of  replevin  against  the  sheriff  to  recover  the  same, 
the  plaintiffs  employed  attorneys  and  assumed  the  management  of 
the  defense  for  such  officer,  claiming  that  said  conveyance  was 
without  consideration  and  was  made  to  hinder  and  delay  creditors, 
and  upon  a  trial  on  the  merits,  said  issues  were  determined  in  favor 
of  the  defendant  herein;  held,  that  such  judgment  was  a  bar  to  a 
subsequent  action  in  equity  by  the  plaintiffs  herein  to  set  aside  as 
fraudulent,  upon  the  same  grounds  as  above,  a  conveyance  of  real 
estate  from  said  judgment  debtor  to  said  defendant,  which  was  a  part 
of  the  same  transaction  with  the  transfer  of  said  personal  prop- 
erty,   Baxter  v.  Meyers,  St8, 
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ision  of  time.  Where  goods  were  sold  upon  sixty  days'  time 
le  agreement  of  a  third  person  in  writing  that  he  would  be 
able  for  the  payment  thereof,  and  after  the  expiration  of  sixty 
tie  vendor  took  the  note  of  the  vendee  therefor,  and  extended 
e  of  paytnent,  without  the  oonsent  of  the  guarantor,  held,  in 
on  upon  the  account,  that  the  guarantor  was,  by  the  exten- 
eleased  from  liability.     Manning,  Gushing  f  Co,  v.  Alger,  617. 

S. 

NAL  GRANT. 

3reach — damages.  In  an  action  against  a  road  supervisor  for 
)s  for  obstructing  a  water  way,  and  a  passage  under  a  bridge 
eh  way,  the  plaintiff  alleged  in  his  petition  that  a  public  high- 
rough  the  plaintiff's  land  was  granted  to  the  county  upon  con- 
that  the  county  should  construct  and  keep  in  repair  the 
y  therein  mentioned,  including  a  bridge  upon  the  same,  con- 
d  in  such  a  manner  as  to  allow  the  grantor  and  his  successors 
ah  fences  to  said  bridge,  and  to  allow  free  passage  thereunder 
p<an tor  and  his  successors  and  their  stock,  the  purpose  being 
(rent  obstruction  to  the  natural  drainage  of  a  part  of  the 
7's  farm,  and  to  obviate  the  necessity  of  said  grantor  con- 
ig  gates  or  bars,  and  of  driving  his  stock  from  one  part  of  his 
)  the  other  for  water.  That  in  pursuance  of  said  grant  a  road 
idge  were  constructed  as  therein  provided,  and  used  by  the 
and  said  grantor  and  his  successor  for  over  thirty-years,  and 
en  kept  in  repair  by  the  county  until,  after  said  period,  said 

was  carried  away  by  a  freshet.  That  the  defendant  had 
to  fill  up  and  obstruct  said  waterway  and  passageway  under 
ridge,  and  in  pursuance  of  a  willful   and  malicious  intent  to 

damage  the  plaintiff's  property,  had  constructed  said  bridge 
I  a  manner  as  to  fill  up  and  obstruct  said  passageway  by  sink- 
i  bridge,  and  filling  in  earth  upon  the  top  of  it,  to  the  damage 
plaintiff.  Held,  upon  demurrer  to  the  plaintiff's  petition,  that 
ts  pleaded  showed  an  interference  with  the  plaintiff's  right  to 
his  fence  to  the  bridge  in  question  as  it  formerly  existed. 

Seitsinger,  SOS. 

basement — statute  of  frauds.  While  the  effect  of  the  rights 
in  said  petition  to  have  been  reserved  by  the  grantor  of  said 
y  was  to  create  an  easement  upon  said  land,  which  is  an 
b  in  lands  within  the  statute  of  frauds,  held,  that  there  having 
part  performance  of  the  conditions  of  said  grant  by  the  oon- 
m  and  maintenance  of  said  road  and  bridge  by  the  county, 
le  was  within  the  exceptious  to  the  statute  provided  for  in 
8  3663  to  3665  of  the  Ck>de,  and  said  conditions  might  be  proved 
a.    Id, 
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HIGHWAYS.    Grant  of  upon  condition.    Continued, 

3.  Possession — notice.  Possession  and  aotnal  user  by  the  grantor  of 
a  highway  and  his  snooessors  of  the  rights  claimed  to  have  been 
reserved  in  said  grant  for  over  thirty  years,  if  not  notice  to  the 
defendant  of  the  plaintiff's  rights  in  the  premises,  were  at  least 
sufficient  to  pnt  him  npon  inquiry.    Id. 

LlABILITT  OF  ROAD   SUPERVISOR. 

4.  Presumption  as  to  jurisdiction — damages.  The  defendant  having 
undertaken  to  rebuild  the  bridge  in  question,  it  is  to  be  presumed 
that  it  was  such  a  bridge  as  was  within  his  jurisdiction,  and  hence  is 
liable  to  the  plaintiff  in  damages  for  ^e  failure  to  erect  such  a  bridge 
as  would  conform  to  the  conditions  of  said  grant.    Id, 

BSPAIR. 

5.  Must  conform  to  conditions  of  grant.  The  county  having 
accepted  said  grant  with  the  conditions  named,  it  could  not  after- 
wards erect  a  bridge  not  in  conformity  with  said  conditions.    Id, 

Vacation. 

6.  Upon  certain  condition — adverse  possession.  The  board  of 
supervisors  of  a  county  having,  upon  the  petition  of  the  plaintiff  and 
others,  ordered  the  vacation  of  a  road  on  the  section  line  running 
through  the  plaintiff's  land,  upon  condition  that  the  plaintiff  dedicate 
to  the  public  a  right  of  way  fifty  feet  wide  upon  the  part  of  the  line 
thus  vacated,  free  of  all  cost  to  the  county  for  ground  and  fencing, 
which  right  of  way  should  be  opened  for  use  by  the  public  whenever 
a  road  should  be  established  upon  said  section  line,  to  the  east  and 
west  of  the  plaintiff's  land,  the  plaintiff  deeded  to  the  county  such 
right  of  way,  but  provided  in  the  deed  that  when  said  highway  should 
be  opened  the  fences  thereon  should  be  erected  and  maintained 
without  expense  to  the  plaintiff.  Held,  that  the  plaintiff's  deed  to 
the  county  not  beuig  in  accord  with  the  conditions  imposed  by  the 
order  vacating  the  road,  and  there  being  no  evidence  that  the  deed 
in  the  form  in  which  it  was  made  had  ever  been  accepted  by  the 
county,  the  plaintiff's  use  and  occupation  of  said  road  for  more  than 
ten  years  would  not  support  a  title  by  adverse  possession  as  against 
the  county.  That  the  board  of  supervisors,  moreover,  had  no  author- 
ity to  order  the  vacation  of  said  road  in  exchange  for  a  mere  right 
of  way  for  use  when  certain  other  roads  should  be  established. 
Hayes  v,  Tyler,  liS. 

HOMESTEAD. 

Extent. 

1.  Town  plat  defined,  A  ten- acre  tract  of  land,  forming  a  part  of 
a  tract  of  twenty-two  acres  designated  upon  the  plat  of  an  addition  to 
an  incorporated  town  as  an  ''out-lot,"  and  not  subdivided  into  lots, 
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rEAD.    Extent.     Continued, 

its  and  alleys,  as  are  other  portions  of  the  plat,  as  for  town  pur- 
8,  is  not  a  part  of  a  town  plat  within  the  meaning  of  section  1996 
he  Code,  limiting  the  extent  of  land  that  may  be  held  as  a  home- 
d  to  one-half  acre  if  within  a  town  plat,,  although  snch  tract  lie 
tin  the  corporate  limits  of  the  town.    Frost  v.  Bainbow,  t89. 

ATION  BY  SURVIVOR. 

Estates  of  decedents — dower — election  by  widow.  A  husband 
leaving  a  will  whereby  his  wife  was  given  a  life  estate  in  the 
estead  and  the  rents  derived  from  his  other  property  for  the 
>ort  of  the  family.  At  the  time  of  the  husband's  death  the 
>w  was  in  failing  health,  and  continued  to  decline  until  her 
;h,  seventy-one  days  after  the  decease  of  her  husband.  About 
weeks  before  she  died,  she  made  a  will  devising  all  of  her  prop- 
to  her  children,  and  gave  notice  to  the  executor  under  her 
sand's  will,  of  an  election  to  take  her  distributive  share,  but  such 
■e  was  not  set  off  to  her,  and  she  continued  to  occupy  the 
estead  up  to  the  time  of  her  death.  Held,  that  the  action  of  the 
Dw  did  not  have  the  effect  of  an  election  to  take  the  homestead 
life  in  lieu  of  her  distributive  share  in  her  husband's  estate. 
ert  V.  Egbert,  6t5. 

[>ONMENT. 

By  surviving  wife — right  to  homestead  and  personal  property, 
;he  time  of  her  acceptance  of  a  settlement  under  an  ante-nuptial 
bract  releasing  dower  the  plaintiff,  in  consideration  of  one 
ar,  executed  to  one  of  the  sons  of  her  husband  a  quitclaim  deed 
11  of  the  decedent's  real  and  personal  property  and  accepted  from 
a  life  lease  of  said  estate,  and  a  part  of  the  personalty.  After- 
ds  the  plaintiff,  desiring  to  surrender  the  said  lease,  an  agreement 
made  whereby,  in  consideration  of  the  cancellation  of  said  lease, 
the  surrender  of  said  real  and  personal  property,  her  lessor  was 
ay  her  the  interest  upon  one  thousand  dollars  as  annuity.  Held, 
;  the  plaintiff  was  estopped  from  claiming  any  interest  in  the 
npt  personal  property  of  her  husband's  estate,  and  that  her  acts 
»unted  to  an  abandonment  of  the  homestead.    Ditson  v,  Ditson, 

ND  AND  WIFE. 

NUPTIAL  CONTRACTS. 

Construction^release  of  dower,  A  widower  at  the  age  of  sixty- 
',  and  having  four  sons  of .  ages  ranging  from  ten  to  eighteen 
rs,  and  owning  a  farm  and  considerable  personal  property,  pre- 
Lng  his  marriage  to  the  plaintiff,  entered  into  an  agreement 
ii  her,  whereby  he  was  to  retain  full  control  of  his  estate,  both 
.  and  personal,  and  the  plaintiff  was  to  receive  as  a  legacy  the 
I  of  one  thousand  dollars,  with  the  addition  of  one  hundred  dollars 
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HUSBAND  AND  WIPE.    Antb-nuptial  oontraots.    Ckmtkwed, 

for  every  year  her  husband  lived  after  the  period  of  eight  years  from 
the  date  of  said  marriage.  The  plaintiff  agreed  to  accept  the  sums 
named  as  ''her  fall  dower  in  the  estate"  of  her  prospective  husband, 
and  that  when  paid  the  same  should  be  "in  full  for  services  rendered, 
as  well  as  for  dower  in  said  estate/'  At  the  time  of  her  marriage 
the  plaintiff  was  a  school  teacher,  was  thirty- two  years  of  age,  and 
owned  only  the  sum  of  one  hundred  dollars,  and  a  few  articles  of 
personal  property  of  little  value.  At  the  time  of  his  death  her 
husband  was  possessed  of  personal  property  valued  at  from  eighteen 
to  twenty-five  thousand  dollars,  and  owned  a  farm  and  other  pro- 
^rty.  The  plaintiff,  however,  accepted  the  sum  provided  for  in  the 
above  contract  as  in  settlement  of  her  interest  in  her  husband's 
estate,  expressed  herself  as  being  satisfied  therewith,  and  made  no 
claim  to  any  further  interest  in  said  estate  until  about  a  year  after- 
wards. Held,  that  the  word  "dowei^'  as  used  in  the  above  contract 
included  all  interest  of  the  plaintiff  in  her  husband's  estate,  both  real 
and  personal.    Ditson  v.  JHtsotit  £76, 

2.  Right  to  homestead  and  exempt  personal  property.  At  the  time 
of  her  acceptance  of  a  settlement  under  the  above  contract  tlie 
plaintiff,  in  consideration  of  one  dollar,  executed  to  one  of  the  sons  of 
her  husband  a  quitclaim  deed  to  all  of  the  decedent's  real  and 
personal  property  and  accepted  from  him  a  life  lease  of  said  estate, 
and  a  part  of  the  personalty.  Afterwards  the  plaintiff,  desiring  to 
surrender  the  said  lease,  an  agreement  was  made  whereby,  in  con- 
sideration of  the  cancellation  of  said  lease,  and  the  surrender  of  said 
real  and  personal  property,  her  lessor  was  to  pay  her  the  interest 
upon  one  thousand  dollars  as  annuity.  Meld,  that  the  plaintiff  was 
estopped  from  claiming  any  interest  in  the  exempt  personal  property 
of  her  husband's  estate,  and  that  her  acts  amounted  to  an  abandon- 
ment of  the  homestead.    Id, 

INDICTMENT.    See  Criminal  Law,  1. 

INJUNCTION. 

Who  3^t  be  knjoined. 

1.  Liquor  nuisance-~use  of  premises  6y  trespasser^Hability  of 
owner.  Injunction  proceedings  for  the  abatement  of  a  liquor  nuisance 
will  not  lie  against  an  owner  of  real  estate  on  whose  land  a  trespasser 
has,  without  the  knowledge  or  consent  of  the  owner,  erected  a  build- 
ing, and  used  the  same  for  the  illegal  sale  of  intoxicating  liquors,  and 
which  he  was  compelled  to  remove  as  soon  as  the  owner  acquired 
knowledge  thereof.    State  v,  Lawler,  564. 

Violation  op. 

2.  Pending  appeal — contempt.  Where  one  having  been  enjoined 
by  a  decree  of  the  district  court  from  manufacturing  and  selling  beer 
in  a  building  therein  described,  took  an  appeal  to  the  supreme  court. 
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JNCTION.    Violation  op.     Continued, 

uid  filed  a  supersedeas  bond,  and  thereafter,  relying  upon  the  advice 
>f  connsel  and  an  order  of  said  district  court,  that  the  appeal  and 
bond  stayed  all  proceedings  to  enforce  said  decree  by  contempt  or 
[>therwise,  the  injunction  defendant  continued  to  manufacture  and 
sell  beer  in  said  building  in  violation  of  said  injunction,  held,  that  he 
iras  guilty  of  contempt,  and  was  subject  to  punishment  therefor 
mder  the  provisions  of  section  12,  chapter  143,  of  Acts  of  the  Twen- 
iiCjth  (General  Assembly,  and  of  sectioI^3,  chapter  66.  of  Acts  of  the 
rwenty-first  Gteneval  Assembly.    Lindsay  v.  Hatch,  S$2, 

rPION  UPON  BOND. 

3.  Damages — rents,  A  judgment  creditor  who  has  been  enjoined 
by  an  adverse  claimant  from  selling  certain  real  estate  under  execu- 
tion is  not  entitled,  in  an  action  upon  the  injunction  bond,  to  recover 
;he  rental  value  of  such  property  for  the  time  he  was  delayed  in 
>btaining  title  by  reason  of  the  injunction.     Colby  v.  Meservey,  566, 

4.     attorney  fees.    Where  it  appears  in  such  action  that  the 

nj  unction  was  the  only  relief  sought  in  the  injunction  proceeding, 
md  that  the  same  was  dissolved  upon  final  hearing,  the  plaintiff  is 
mtitled  to  recover  his  necessary  costs  and  expenses  in  procuring  the 
lissolution,  including  attomidy  fees.    Jd. 

^RUCTIONS  TO  JURY. 

OPE  OP. 

1.  Verbal  admissions — weight  of  eiHdenee,  The  court  having 
instructed  the  jury  to  determine  the  credit  each  witness  was  entitled 
)o  from  all  the  circumstances  appearing  on  the  trial,  and  there  being 
lo  occassion  for  especially  emphasizing  the  rule  in  regard  to  verbal 
admissions,  held,  that  instructions  asked  by  the  plaintiff  correctly 
)xpressing  such  rule  were  properly  refused.    Merrill  v.  Hole,  66. 

2.  Fraudulent  note — innocent  purchaser — notice.  The  purchase  of 
I  note  obtained  through  fraud,  having  been  made  within  a  few  days 
ifter  the  publication  of  a  newspaper  article  concerning  the  fraud  in 
;he  transaction,  to  which  newspaper  the  purchaser  of  the  note  was  a 
subscriber,  held,  that  there  was  no  occasion  for  an  instruction  to  the 
ury,  that  knowledge  of  defects  or  want  of  consideration,  or  of  fraud 
n  the  making  of  a  negotiable  note  must  be  such  information  as  will 
tall  to  the  mind  the  defect  or  fraud  when  the  note  is  offered  for  pur- 
ihase.    Id, 

tJSTRUED. 

3.  Circumstantial  evidence — weight.  An  instruction  to  a  jury  that 
drcumstantial  evidence,  ''when  strong  and  convincing,  is  often  the 
Qost  satisfactory  from  which  to  draw  conclusions  of  the  existence  or 
ion-existence  of  a  disputed  fact,''  is  not  objectionable  as  placing  a 
ligher  value  upon  presumptions  or  inferences  than  upon  positive  and 
lirect  testimony.     Wheelan  v,  C,  M.  4r  8.  P,  B'y  Co,,  167, 
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INSTRUCTIONS  TO  JURY.    Construed.    ConUnued. 

4.  Pleading — evidence — negligence.  The  plaintiff's  petition,  assum- 
ing that  the  signal  given  to  stop  the  train  when  the  deceased  fell  was 
seen  by  the  engineer,  charged  the  latter  with  negligence  for  not 
stopping  the  train  when  the  signal  was  given.  The  evidence  showed 
that  an  order  to  stop  the  train  at  the  town  of  D.,  where  the  accident 
occurred,  was  not  communicated  to  the  engineer,  and  that  it  was 
customary  when  pa/ssing  through  a  station  to  control  the  train 
between  the  whistling  post  and  the  station  with  the  brakes.  Heldf 
that  an  instruction  which  permitt'Cd  the  jury  to  find  the  defendant 
guilty  of  negligence,  if  the  engineer  did  not  «««  the  signal  to  stop,  or 
failed  to  use  all  the  appliances  at  hand  to  stop  the  train  when  he  felt 
the  brakes,  was  erroneous.  McDermott  v.  I,  F,  d^  8,  C.  Ry  Co., 
180. 

5.  lire  insurance — increase  of  risk — evidence.  In  the  plaintiff*  s 
application  for  insurance,  the  question,  "By  whom  is  the  house 
occupied?",  was  answered,  by  ''assured  or  tenants.''  At  the  time  of 
the  loss  in  question  another  family  occupied  the  burned  premises  with 
the  plaintiff,  but  there  was  no  evidence  of  any  increase  of  the  risk 
on  that  account.  Held,  that  an  Instruction  asked  by  the  defendant 
that  if  the  risk  was  increased,  without  consent  indorsed  thereon,  it 
rendered  the  policy  null  and  void,  was  properly  refused.  Harris  v, 
Phanix  Ins.  Co.,  SS8, 

6.  Matters  in  evidence.  An  instruction  to  the  jury,  not  to  consider 
"any  matter,  statement  or  declaration  not  introduced  in  the  evidence 
admitted  in  the  trial,  or  fairly  applicable  thereto,"  is  not  subject  to 
the  construction  as  permitting  the  jury  to  consider  matters  not  in 
evidence,  or  admitted,  if  fairly  applicable  to  the  case.  Bichards  v, 
Monroe,  S69, 

7.  Promissory  note — without  consideration.  There  being  evidence 
that,  near  the  time  of  the  purchase  of  the  note  in  suit,  the  plaintiff 
purchased  another  note  made  to  the  same  payee,  and  that  he  had 
been  told  by  the  maker  thereof  that  the  same  was  without  considera- 
tion, held,  that  an  instruction  to  the  jury,  that  if  such  conversation 
was  after  the  plaintiff  purchased  the  note  in  suit,  they  should  disre-. 
gard  the  evidence,  afforded  no  ground  for  complaint  on  the  part  of 
the  plaintiff.    Id. 

8.  Emhee2lement— construction  of  statute.    Under   chapter  30    of 
Acts  of  the  Twenty-first  General  Assembly,  extending  the  offense  of 
embezzlement  to  any  attomey-at-law,  collector  or  other  person  who 
in  any  manner  receives  or  collects  money  for  the  use  of  and  "belonging 
to  another,  held,  that  an  instruction  to  the  jury  that  the  defendant 
might  be  convicted  if  he  received  or  collected  money  for  tbe  use  ond 
benefit  of  H.  was  not  improper  as  enlarging  the  scope  of  tlie  statute. 
State  V.  Brooks,  S66. 
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Husband  doing  business  as  wife's  agent — exemptions.  No  olaim 
g  made  that  the  money  in  question  was  exempt  from  exeention 
arniugs  of  the  husband  within  ninety  days  next  preceding  the 
,  held,  that  it  was  error  to  instruct  the  jury,  that  the  husband 
[it,  in  good  faith,  give  his  wages  for  ninety  days  to  his  wife,  or  he 
hi  be  in  her  employ  for  that  period  of  time,  and  the  same  would 
be  regarded  as  fraudulent.  King  ^  Co.  v.  Bird,  5S5. 
I.  Larceny — original  taking  with  consent  of  owner.  The  defend- 
claimed  to  have  taken  certain  flaxseed  with  the  consent  of 
owner,  or  person  in  possession,  for  the  purpose  of  satisfying  a 
;  due  him  from  the  owner.  Finding  his  team  unable  to  draw  the 
,  he  left  a  portion  of  the  seed  at  the  wayside,  proceeded  to  town 
i  the  remainder,  sold  it,  and  returning  for  that  left  by  the  road, 
:  that  to  town  and  sold  it.  The  amount  received  for  the  first  lot 
3ed  was  greater  than  the  amount  of  the  debt  due  the  defendant, 
is  argument  to  the  jury  the  county  attorney  claimed  that,  though 
original  taking  was  rightful,  the  defendant  would  still  be  guilty 
krceny  for  going  back,  after  the  sale  of  the  first  lot  of  seed,  and 
ng  that  left  by  the  road  and  selling  it.  Held,  that,  under  the  cir- 
[Stances,  the  court  should  have  instructed  the  jury  that  if  the 
inal  taking  of  the  flaxseed  was  by  consent,  then  the  subsequent 
of  the  second  load  would  not  constitute  larceny.    State  v,  Larson, 

Assault  and  battery — damages.  In  an  action  for  damages  on 
»unt  of  an  assault,  made  by  the  defendant  upon  the  plaintiff,  the 
t  instructed  the  jury  that,  if  they  found  for  the  plaintiff  as  to 
fact  of  the  assault  they  should  next  determine  the  amount  of 
ages  the  plaintiff  should  be  allowed  by  reason  of  the  alleged 
ries,  ''and  that  he  Should  be  allowed  such  sum  as  would  reason- 
compensate  for  the  alleged  physical  pain  which  he  claims  to 
)  suffered  by  reason  of  the  alleged  injuries.' '  Held,  that  the 
t  having  elsewhere  in  its  charge  directed  the  jury  to  find  the 
3  as  established  by  a  preponderance  of  the  evidence,  and  to  render 
L  verdict  as  was  warranted  by  the  testimony,  the  above  instruo- 
i  were  not  subject  to  the  objection  that  they  warranted  the  jury 
Inding  against  the  defendant  without  regard  to  the  evidence. 
tin  V.  Murphy,  669. 

Contracts,  9;  Evidence,  46. 

NCE  (ACCIDENT). 

aUCTION  OP  POLICY. 

Visible  marks  of  injury.  Under  an  accident  insurance  policy 
iding  that  the  ''insurance  shall  not  cover  disappearances,  nor 
ies  of  which  there  is  no  visible,  external  mark  upon  the  body  of 
insured,"  a  recovery  may  be  had  for  injuries  visible  soon  after 
kccident,  and  as  a  consequence  of  the  injury.  Pennington  v,  Fac. 
Life  Ins,  Co.,  468. 
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INSURANCE  (ACCIDENT).    Construction  of  pouoy.     Continued, 

2.  Loss  of  Imsiness  time,  A  provision  in  such  policy  agreeing  to 
paj  the  insured  a  sum  named  per  week  "for  the  immediate,  continuous 
and  total  loss  of  such  business  time  as  maj  result  from'^  his  injuries; 
held,  to  mean  the  total  loss  of  the  time  of  the  insured  in  the  business 
of  his  particular  occupation,  and  not  that  he  should  be  disabled  from 
doing  any  kind  of  business.    Id. 

3.  Proofs  of  loss — notice  to  agent.  By  the  terms  of  the  policy  in 
question  any  claim  thereunder  was  payable  at  the  company's  office 
in  San  Francisco,  or,  at  the  company's  option,  at  the  general  agency 
through  which  the  policy  was  issued.  The  plaintiff  sent  notice  of  his 
injuries  and  proofs  of  loss  to  the  defendant's  general  agent  at  Chicago, 
received  a  number  of  letters  from  him  in  relation  thereto,  and  at  such 
agent's  request  went  to  Chicago,  where  he  was  examined  by  the 
company's  suigeon  for  the  state  of  Illinois.  Held,  that  the  plaintiff 
had  sufficiently  complied  with  the  terms  of  the  policy.    Id, 

INSURANCE  (FIRE). 
Agent. 

1.  Authority  to  waive  proofs  of  loss.  Authority  to  receive  proofs  of 
loss,  and  to  adjust  and  settle  such  loss,  includes  the  power  to  {waive 
such  proofs.    Harris  v,  Phwnix  Ins.  Co.,  £38. 

Rbpresentations. 

2.  Encumbrances — representations  in  appUeation — validity  of  policy. 
An  incumbrance  upon  the  property  in  question  was  not  disclosed  in 
the  plaintiff's  application  for  insurance^  but  there  was  no  attempt  on 
the  part  of  the  insured  to  misrepresent  her  interest  in  the  property, 
and  the  defendant's  agent  had .  knowledge  of  the  condition  of  the 
plaintiff's  title.  Held,  that  the  existence  of  such  incumbrance  was 
no  defense  to  an  action  on  the  policy.    Jamison  v.  State  Ins.  Co.,  229, 

3.  Knowledge  of  agent — application — mutual  mistake.  Upon  appli- 
cation for  insurance  upon  certain  store  fixtures  and  other  property  in 
a  building  the  applicant  informed  the  agent  for  the  insurance  com- 
pany of  a  mortgage  upon  the  real  estate,  but  no  mention  thereof  was 
made  in  the  written  application  because  of  the  mutual  belief  that  the 
fixtures  were  not  covered  thereby.  Held,  that  such  omission  did  not 
invalidate  the  policy  issued  upon  such  application,  under  a  provision 
therein  that  any  false  representation  by  the  assured  of  the  condition 
or  situation  of  the  property,  or  any  omission  to  make  known  every 
fact  material  to  the  risk  should  render  the  policy  void.  Crittenden  v. 
Ins,  Co.,  652, 

4. pleading — evidence.     In  an  action  on  said 

policy  the  defendant  plead  as  a  defense  that  the  insured  had  con- 
cealed from  the  defendant  the  existence  of  said  mortgage.  Held,  that 
under  the  issue  thus  joined,  evidence  that  the  existence  of  the  mort- 
gage was  communicated  to  the  agent  was  admissible  without  any  plea 
of  waiver  of  the  condition  in  the  policy.    Id, 
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INSUBANCE  (FIBE).     Continued. 

POUCY. 

5.  Provision  for  arbitration — performance,  A  policy  of  insuranee 
against  fire  provided  that  in  the  event  of  disagreement  as  to  the 
amount  of  any  loss  thereunder,  the  questien  should  be  submitted  to 
two  competent  and  disinterested  appraisers,  the  insured  and  the 
insurance  company  each  selecting  one,  and  the  two  so  chosen,  having 
first  selected  a  competent  and  disinterested  umpire,  should  then  esti- 
mate and  appraise  the  sound  value  and  damage,  and  failing  to  agree 
should  submit  their  differences  to  the  umpire,  and,  that  the  award  in 
writing  of  any  two  should  determine  the  amount  of  such  loss.  HeM, 
that  a  submission  to  arbitrators  which  did  not  provide  for  the  selection 
of  an  umpire  before  beginning  the  work  of  appraisement,  but  only 
in  the  event  of  its  becoming  necessary,  and  which  required  the 
appraisers  to  estimate  only  the  loss  or  damage  to  that  part  of  the 
insured  property  which  had  been  saved  in  a  damaged  condition,  was 
a  material  variance  from  the  terms  of  the  policy,  and  constituted  no 
defense  to  an  action  thereon.    Adams  v.  N.  T.  Bowery  Fire  Ins.  Co.,  6. 

6.  Construction.  Under  a  policy  of  insurance  against  fire  covering 
''tools  used  in  the  manufacture  of  boots  and  shoes,"  the  insured  is 
entitled  to  recover  for  the  loss  of  "patterns"  for  making  boots  and 
shoes.    Id. 

7.  Mistake  in  policy— reformation^agency.  The  soliciting  agent  of 
the  defendant,  a  fire  insurance  company,  having  previously  been 
informed  by  an  applicant  for  insurance  that  the  interest  which  it  was 
desired  to  have  Insured  was  that  of  the  applicant  as  administratrix 
and  of  the  heiis  of  one  J.,  deceased,  by  mistake  wrote  the  application 
as  for  the  administratrix  alone,  'and  the  policy  was  so  issued.  The 
application  was  read  over  to  the  applicant  before  signing,  but  she 
was  an  iUiterate  woman,  and  not  accustomed  to  doing  business  of  the 
kind  in  question.  Held,  that  the  defendant  could  not  avoid  liability 
for  such  error  of  its  agent  by  virtue  of  any  clauses  of  limitation  con- 
tained in  the  application,  and  that  the  plaintiff  was  entitled  to  have 
the  policy  so  reformed  in  equity  as  to  cover  the  interests  of  the  heirs 
of  J.    Jamison  v.  State  fns.  Co.,  229. 

8.  Loss — value  of  property — evidence.  The  amount  stated  in  a 
policy  of  insurance  against  fire  is  not  prima  facie  evidence  of  the 
value  of  personal  property  insured  thereunder  at  the  date  of  the 
policy.    Martin  v.  Capital  Ins.  Co.,  643. 

Premium. 

9.  Loss^payment  of  premium— forfeiture.  The  provision  in  a  policy 
of  insurance  that,  the  insurer  shall  not  be  liable  for  any  loss  or  dam- 
age that  may  occur  while  any  pledge  or  assessment  given  for  said 
insurance  remains  due  and  unpaid,  will  not  relieve  the  insurer  from 
liability  for  a  loss  occurring  thereunder  after  the  premium  note 
becomes  due,  and  before  payment,  as,  under  the  provsions  of  chapter 
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INSUBANCE  (FIRE).    Premium.     Continued. 

210  of  Aots  of  the  Eighteenth  (general  Assembly,  a  polioy  can  only  be 
declared  forfeited,  for  the  nonpayment  of  a  premium  note,  by  the 
service  of  notice  in  writing  upon  the  insured  that  unless  his  note  is 
paid  within  thirty  days  his  policy  will  be  suspended.  A  notice 
threatening  suit  on  such  note,  if  payment  is  not  made,  is  not  a  com- 
pliance with  ^  the  requirements  of  such  statute.  Marden  v.  Hotel 
Owners'  Ins,  Co.,  584. 

Bisk. 

10.  Increase  of  risk — evidence — instruction  to  jury.  In  the  plaintiff  s 
application  for  insurance,  the  question,  ''By  whom  is  the  house  occn- 
piedf  was  answered  by  "assured  or  tenants.''  At  the  time  of  the 
loss  in  question  another  family  occupied  the  burned  premises  with  the 
plaintiff,  but  there  was  no  evidence  of  any  increase  of  the  risk  on 
that  account.  Held,  that  an  instruction,  asked  by  the  defendant, 
that  if  the  risk  was  iu  creased,  without  consent  indorsed  thereon,  it 
rendered  the  policy  null  and  void,  was  properly  refused.  Harris  v, 
Phanix  Ins.  Co.,  SS8. 

11.  Increase  of-^use  of  premises  for  unlawful  purpose — question  for 
jury.  Whether  the  use  of  premises  for  a  use  different  from  that 
named  in  the  conditions  of  a  policy  of  insurance  against  fire,  and 
which  is  itself  unlawful,  has  the  effect  to  increase  the  risk,  is  a  ques- 
tion for  the  jury.    Martin  v.  Capital  Ins.  Co.,  64S. 

12.    use  of  pt'emises  unauthorised  by  policy — effect.    A  use  of 

insured  premises  which  is  in  violation  of  the  provisions  of  the  policy, 
and  which  increases  tbe  risk,  will  avoid  the  policy,  although  such  use 
may  not  have  caused  nor  contributed  to  the  loss.    Id. 

13.  Increase  of— conditions  of  policy — construction.  Under  a  pro- 
vision in  a  policy  that  if  "the  risk  be  increased  by  any  means 
whatever  within  the  control  of  the  assured,''  it  should  avoid  the 
policy,  whether  the  subsequent  execution  of  a  mortgage  upon  the 
insured  property  has  such  effect  is  a  question  of  fact  to  be  determined 
in  view  of  the  circumstances  of  the  particular  case.  Crittenden  v. 
Ins.  Co.,  est. 

Proofs  op  loss. 

14.  Sufficiency.  Where  an  administratrix  and  heirs  were  jointly 
interested,  proofs  of  loss  in  the  name  of  the  administratrix  alone,  held, 
not  insufficient  because  of  the  omission  of  any  statement  of  the 
interests  of  the  respective  heirs,  where  the  proofs  were  prepared  by 
the  adjusting  agent  of  the  defendant,  and  the  latter  was  already  in 
possession,  through  its  agent,  of  information  concerning  the  other 
interests  in  the  insured  premises.    Jamison  v.  State  Ins.  Co.,  tt9. 

15.  Waiver.  The  proofs  of  loss  under  a  policy  of  iasurance 
against  fire  required  of  the  insured  under  section  3,  chapter  211,  of 
Acts  of  the  Eighteenth  Gleneral  Assembly,  are  for  the  benefit  of  the 
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I.    Proofs  of  loss.    Continued, 

be  waived  by  it ;  and  action  by  the  insurer,  looking 
of  a  loss  upon  a  defeotive  notice,  and  without  calling 
the  policy  and  the  statute  require,  constitutes  such 
where  the  general  agent  of  an  insurance  company, 
ostal  card  from  the  insured,  stating  that  his  house 
ly  before,  and  giving  the  number  and  amount  of  his 
that  the  loss  would  have  the  attention  of  the  com- 
Ekt  an  early  date;  and  the  adjuster,  upon  being 
s  by  the  general  agent,  went  to  inspect  the  burned 
oquiries  as  to  the  cause  of  the  fire,  and  left  word 
»  called  and  see  him.    Harris  v,  Phcsnix  Ins,  Co., 

truetions  to  jury.  Where  in  an  action  upon  a  fire 
the  plaintiff  sought  to  recover  under  a  waiver  of 
the  insurer,  held,  that  the  court  properly  refused  to 
;hat  the  plaintiff's  action  was  barred  because  of  the 
ofs  of  loss  as  required  by  law.    Id, 

— .  Several  witnesses  having  testified  that,  when 
cljuster  called  at  the  plaintiff's  house  in  relation  to 
m,  he  inquired  as  to  the  cause  of  the  fire,  the  own- 
and  the  incumbrance  thereon,  and  left  word  for  the 
md  see  him  the  next  day  at  a  town  named,  and 
the  loss,  held,  that  the  evidence  warranted  an 
9  jury,  that  if  the  plaintiff  relied  upon  the  word 
the  adjuster,  and  that  he,  as  a  reasonable  man, 
io,  then  they  should  find  that  there  was  a  waiver  of 
OSS  by  the  defendant.    Id, 

"he  failure  of  the  plaintiff  to  meet  the  defendant's 
request  above  stated,  held,  not  to  affect  the  waiver 
y  the  defendant..    Id, 

error  without  prejudice.  The  jury  having  been 
tie  plaintiff's  right  to  recover  depended  upon  his 
of  proofs  of  loss  as  required  by  law,  held,  that  the 
vidence  that  the  plaintiff  mailed  proper  proofs  of 
ant  after  the  expiration  of  the  sixty  days  allowed 
I  immaterial,  was  error  without  prejudice.    Id, 


property — evidence.  The  award  of  arbitrators,  to 
ibmitted  the  question  of  the  amount  of  loss,  being 
t  in  an  action  upon  said  policy  evidence  of  the 
>erty  insured  was  properly  received.  Adams  v. 
e  Ins,  Co.,  6. 
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INSURANCE  (FIRE).    Action  on  policy.     Continued, 

21.  Loss — UmitaHon  of  actions.  After  the  appearance  of  the 
defendant,  and  within  six  months  after  the  loss  in  question,  the 
plaintiff  filed  an  amended  and  substituted  petition  alleging  that  she 
was  the  guardian  of  the  estate  of  her  minor  son,  who  was  the  rever- 
sionary devisee  of  her  husband's  estate,  but  it  was  not  until  eight 
months  after  the  action  that  the  son  was  joined  as  a  party  plaintiff, 
and  no  notice  of  the  first  amended  and  substituted  petition  was  served 
upon  the  defendant.  The  record,  however,  showed  that  a  demurrer 
had  be^n  filed  to  such  substituted  petitition,  but  did  not  show  the  date 
of  filing  the  same.  Held,  that  the  claim  made  in  said  amended  and 
substituted  petition  on  behalf  of  the  son  was  the  commencement  of 
an  actioil  within  the  meaning  of  a  clause  in  the  policy  limiting  the 
right  of  action  thereon  to  six  months  aft^r  the  date  of  loss,  and  that 
to  sustain  the  decree  of  the  district  court  it  would  be  presumed  that 
the  demurrer  to  said  petition  was  filed  within  six  months  after  the 
date  of  said  loss.    Jamison  v.  State  Ins.  Co.,  tS9. 

22.  Proofs  of  loss — atnount  of  recovery.  The  amount  recoverable 
upon  a  policy  of  insurance  will  not  be  limited  to  the  amount  of  the 
loss  named  in  the  proofs  of  loss,  where  the  latter,  through  mistake, 
represent  the  amount  to  be  less  than  the  loss  actually  incurred. 
Crittenden  v.  Ins.  Co.,  65S. 

See  Paragraphs  5,  16;  Arbitration  and  Award,  5. 
INTEREST. 
In  general. 

1.  On  monthly  balances  of  firm  accounts — accounting.  In  an  action 
for  an  accounting  between  partners,  one  partner  cannot  be  charged 
with  interest  upon  money  drawn  by  him  out  of  the  firm,  as  shown  by 
monthly  balances  of  the  firm's  accounts,  except  by  a  previous  agree- 
ment between  the  partners,  or  upon  a  balance  struck  upon  a  settle- 
ment of  the  partnership  affairs,  even  though  his  copartner  has 
withdrawn  no  money  out  of  the  firm  during  the  period  for  which 
interest  is  sought  to  be  charged.     Kemmerer  v.  Kenimerer,  193. 

2.    .    The  plaintiff  having  purchased  an  interest  in 

the  firm  of  the  defendant  L.,  and  given  her  note  therefor  with  a 
provision  for  interest  at  ten  per  cent.,  held,  that  L.  was  entitled  to 
plead  said  note  as  a  counterclaim  to  any  amount  that  might  be  found 
due  from  him  to  the  plaintiff  on  said  accounting,  and  to  recover 
interest  thereon  as  provided  in  said  note,  although  at  the  time  of 
the  dissolution  of  said  firm  L.  had  overdrawn  his  account  with  the 
firm  in  a  sum  more  than  sufficient  to  pay  said  note.    Id. 

3.  On  overdrafts  hy  partner — accounting.  A  partner  who,  from 
time  to  time,  has  drawn  out  of  the  firm  an  amount  in  excess  of  his 
share  in  the  profits,  is  not  liable  to  his  copartner  for  interest  upon 
such  overdrafts,  in  the  absence  of  an  agreement  to  that  effect,  except 
upon  balances  ascertained  upon  an  accounting  and  settlement 
between  the  partners.     Wendling  v,  Jennisch,  39£, 
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INTEREST.     ConUnued. 
Usury. 

4.  Commission  paid  to  agent — knowledge  of  principal — burden  of 
proof.  Where  an  agent,  for  a  person  lending  money  upon  a  promis- 
sory note,  charged  the  borrower  a  rate  of  interest  in  excess  of  that 
allowed  by  law,  retaining  the  difference  between  the  rate  charged 
and  the  legal  rate  for  his  own  use,  held,  that  the  loan  was  net 
usurious  unless  the  charge  of  illegal  interest  was  authorized  or 
ratified  by  the  principal,  and  that  upon  such  issue  the  burden  of 
proof  was  upon  the  party  charging  usury.  Greenfield  v,  Monaghan, 
211, 

INTOXICATING  LIQUORS. 

Illegal  sales. 

1.  Nuisance — injunction — attorney  fees— liability  of  county.  Under 
the  provisions  of  section  2  of  chapter  73  of  Laws  of  the  Twenty- 

I  second  General  Assembly  and  section  3790  of  the  Code,  a  county  is 
liable  for  attorney  fees  allowed  by  law  for  the  successful  prosecution 
of  an  action  to  enjoin  a  liquor  nuisance,  when  the  same  cannot  be 
collected  of  the  defendant^  on  execution.  Newman  ^  Blake  v. 
Des  Moines  Ck>.,  89, 

2.  Nuisance — liability  of  leased  premises.  Where  in  an  action  in 
equity  to  enjoin  one  from  maintaining  a  nuisance  upon  certain 
described  premises,  by  the  illegal  sale  of  intoxicating  liquors  thereon, 
the  owner  of  said  premises  was  made  a  party  defenHant,  and  it 
appeared,  although  not  a  resident  of  the  state,  the  said  owner  was 
served  with  original  notice  of  the  commencement  of  said  action,  and 
that  he  had  an  agent  in  the  town  where  said  premises  were  located, 
but  that  no  effort  was  made  by  said  owner  or  his  agent  to  abate  said 
nuisance,  other  than  to  serve  a  notice  to  quit  upon  the  tenant  keep- 
ing said  nuisance,  after  which  he  was  permitted  to  remain  on  said 
premises  for  some  days  and  continue  his  illegal  sales,  held,  that  the 
owner  was  chargeable  with  notice  of  the  maintenance  of  said  nui- 
sance upon  his  premises.     State  v.  Grim,  415. 

3.  Violation  of  injunction — contempt— Jine — lien  on  leased  premises. 
Where  the  owner  of  a  storeroom  used  for  saloon  purposes  lived 
upstairs  over  the  storeroom,  saw  beer  kegs,  glasses,  drunken  men 
and  other  evidences  of  a  saloon  about  the  premises,  and  was  often 
about  the  storeroom  and  sometimes  in  it,  held,  that  the  evidence  was 
sufficient  to  show  that  the  premises  were  used  as  a  saloon  with  the 
knowledge  and  consent  of  the  owner,  although  the  lease  to  the 
keeper  of  the  saloon  provided  that  the  room  should  not  be  used  for 
any  unlawful  purpose.     DeFrance  v.  Traverse,  42S, 

4.  Liquor  nuisance — injunction — use  of  premises  by  trespasser — 
liability  of  owner.  Injunction  proceedings  for  the  abatement  of  a 
liquor  nuisance  will  not  lie  against  an  owner  of  real  estate,  on  whose 
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INTOXICATING  LIQUORS.    Illegal  sale.     Continued, 

land  a  trespasser  has,  without  the  knowledge  or  consent  of  the 
owner,  erected  a  building,  and  used  the  same  for  the  illegal  sale  of 
intoxicating  liquors,  and  which  he  was  compelled  to  remove  as  soon 
as  the  owner  acquired  knowledge  thereof.    State  v.  Lawler,  664. 

See  Appeal,  9;  Evidence,  13. 

5.  Violation  of  injunction — contempt.  Where  one  having  been 
enjoined  by  a  decree  of  the  district  court  from  manufacturing  and 
selling  beer  in  a  building  therein  described,  took  an  appeal  to  the 
supreme  court,  and  filed  a  supersedeas  bond,  and  thereafter,  rel;^ng 
upon  the  advice  of  counsel  and  an  order  of  said  district  court,  that 
the  appeal  and  bond  stayed  all  proceedings  to  enforce  said  decree,  by 
contempt  or  otherwise,  the  injunction  defendant  continued  to  manu- 
facture and  sell  beer  in  said  building  in  violation  of  said  injunction, 
held,  that  he  was  guilty  of  contempt,  and  was  subject  to  punishment 
therefor  under  the  provisions  of  section  12,  chapter  143,  of  Acts  of 
the  Twentieth  General  Assembly,  and  of  section  3,  chapter  66,  of 
Acts  of  the  Twenty-first  General  Assembly.    Lindsay  v.  Hatch,  SSS, 

JUDGMENT. 
Validity. 

1.  Record — signature  and  approval.  Where  the  original  draft  of  a 
decree  was  approved  by  the  judge,  and  entered  by  the  clerk,  at  the 
request  of  both  parties,  heldy  that  it  was  immaterial  that  the  record 
thereof  had  never  been  read,  and  signed  and  approved  by  the  judge. 
Bmith  V,  BaldtDin,  670. 

Vacation  op. 

2.  Action  to  set  aside  decree — prior  settlement — evidence,  A  decree 
having  been  entered  against  the  plaintiff  enjoining  him  from  main- 
taining a  liquor  nuisance  upon  certain  described  premises,  he 
commenced  this  action  to,  set  aside  said  decree  more  than  three  years 
after  its  rendition,  and  after  contempt  proceedings  had  been  com- 
menced against  him  for  the  violation  of  said  injunction,  claiming 
a  settlement  of  said  injunction  case,  and  performance  thereof  on  his 
part  prior  to  said  decree.  Upon  the  trial  the  plaintiff  testified  that 
his  attorney  informed  him,  in  the  presence  of  the  judge  of  the  district 
court,  that  if  he  paid  the  costs  in  said  cause  there  would  be  nothing 
against  him,  and  that  the  judge  said:  ''Yes,  I  guess  that  will  settle 
it."  Neither  the  attorney  nor  the  judge  were  called  to  testify  in 
regard  to  the  matter,  and  the  attorney  for  the  opposite  party  denied 
making  such  an  agreement.  It  appeared  further  that  the  above  con- 
versation occurred  more  than  a  month  after  the  decree  was  rendered. 
Held,  that  the  alleged  settlement  was  not  established  by  the  evidence. 
Oeyer  v,  Douglass,  93. 
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JUDGMENT.     Vacation  op.     Continued. 

8.    evidence — collateral  attack.    Upon  the  final  hearing  of 

the  cause  in  which  the  decree  sought  to  be  set  aside  was  rendered, ^ 
no  evidenQe  was  introdnoed  other  than  the  pleadings  and  the  affidavits 
used  upon  the  application  for  a  temporary  injunction,  and  these  may 
not  have  been  read  by  the  judge  at  that  time,  although  they  had 
previously  been  read  to  him.  The  petition  alleged  that  the  defend- 
ant in  that  action  was  maintaining  a  nuisance  upon  premises  ''known 
as  the  Union  hotel,''  situated  upon  certain  described  city  lots. 
No  claim  was  made  in  the  answer  that  said  nuisance  was  not  being 
maintained  in  the  entire  building,  but  an  amendment  to  the  answer 
^contained  a  general  denial.  Held,  that  the  use  of  the  affidavits  as 
evidence  was  competent  in  the  absence  of  any  objection  thereto; 
that  upon  the  record  made  the  court  was  warranted  in  making  the 
injunction  abating  said  nuisance  operate  against  the  entire  buildiog; 
but  that  conceding  the  evidence  was  insufficient  to  support  the 
decree,  it  was  not  for  that  reason  subject  to  a  collateral  attack.    Id, 

JUDICIAL  SALES. 

Deed. 

If\junction — estoppel.  A  conveyance  to  the  wife  of  the  judgment 
debtor  being  of  record  before  the  sale  of  the  property  in  controversy 
under  execution  on  said  judgment,  held,  in  an  action  to  enjoin  the 
issue  of  a  sherifTs  deed,  that  the  wife  was  not  estopped  from  claiming 
an  interest  in  the  property  under  said  conveyance.  Davis  v.  Garrison, 
447. 

JURISDICTON. 

Of  BUPREiiE  COURT.    Scc  Appeal,  1. 

District  court. 

1.  Objection  first  raised  in  supreme  court.  An  objection  to  the 
jurisdiction  of  the  district  court  to  entertain  an  action  may  be  raised 
for  the  first  time  in  the  supreme  court.  City  of  Lansing  v.  C.^  M.  ^ 
8t.  P.  Ry  Co,  215. 

2.  Ordersof  railway  commission— private  crossing.  An  Order  by  the 
railroad  commissioners  for  the  construction  of  a  private  crossing  is 
enforceable  by  the  district  court  under  the  provisions  of  chapter  133 
of  the  laws  of  1884,  giving  to  said  court  ''jurisdiction  to  enforce  by 
proper  decrees  *  *  *  the  rulings,  orders  and  regulations  affecting 
public  right,  made  *  *  *  by  the  board  of  railroad  commissioners. 
State  V.  M.  C.  ^  Ft.  D.  B'y  Co.,  616, 

3.  City  ordinances — violation.  In  view  of  the  provisions  of  section 
1  of  chapter  189  of  the  Laws  of  1880,  giving  to  mayors  of  cities  of  the 
second  class  exclusive  jurisdiction  of  violations  of  the  city  ordinances, 
the  district  court  is  without  jurisdiction  of  an  action  brought  for  the 
collection  of  a  fine  imposed  for  the  violation  of  an  ordinance  of  a  city 
of  the  second  class.    City  of  Landing  v.  C„  M.  4-  St,  P.  Ry  Co.,  216. 
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JURISDICTION.     Continued. 
Justice  op  the  peace. 

4.  Attachment — resignation  of  justice  pending  notice*  Where,  before 
the  return  day  under  an  original  notice,  in  an  action  by  attachment 
before  a  justice  of  the  peace,  the  justice  resigned  his  office  and  the 
office  remained  vacant  until  after  the  return  day  under  said  notice, 
held,  that  a  justice  subsequently  appointed  to  fill  such  vacancy  was 
without  jurisdiction  to  render  judgment  condemning  the  attached 
property.    Evans  v.  BichardSf  620, 

Op  courts  in  particular  cases. 

5.  Cleric  of  district  court—payment  of  money  collected.  The  district 
court  has  jurisdiction,  under  section  2906  of  the  Code,  to  make  a  final 
order,  in  summary  proceedings  by  motion  against  the  clerk  of  said 
court,  requiring  the  payment  of  moneys  coming  into  his  hands  as 
such*  officer  to  the  persons  entitled  thereto.     Peterson  v.  Hays,  14, 

6.  Public  lands — title.  The  courts  of  this  state  have  jurisdiction 
to  protect,  by  injunction,  the  possession  of  a  pre-emptor  of  lands 
against  the  interference  of  an  adverse  claimant,  pending  the^  deter- 
mination of  the  question  of  title  by  the  Department  of  the  Interior. 
Wood  V.  Murray,  505. 

7.  Promissory  notes— fraud.  Where  the  defense  to  an  action  upon 
a  promissory  note  was  that  the  same  was  without  consideration,  and 
was  obtained  through  fraud,  held,  that  a  motion  to  transfer  the  cause 
to  the  equity  side  of  the  docket  was  properly  overruled.  Bichards 
V.  Monroe,  S59. 

LANDLORD  AND  TENANT. 

Lien  for  rent. 

1.  Bemoval  of  property  from  leased  premises — ir^unction,  Aland- 
lord's  lien  upon  property  used  by  the  tenant  upon  the  demised  prem- 
ises is  not  divested  by  the  removal  of  such  property  to  another  location 
within  the  county,  but  follows  the  property  so  long  as  it  can  be  iden- 
tified, until  six  months  after  the  expiration  of  the  term,  and  the 
landlord  will  not  be  entitled  to  an  injunction  to  prevent  such  removal 
where  all  rent  due  under  the'  lease  has  been  paid,  and  it  appears 
that  substantially  all  of  the  property  in  question  will  be  capable  of 
identification  in  its  new  location,  that  it  will  not  depreciate  in  value 
by  reason  of  such  removal,  and  that  the  inconvenience  which  the 
landlord  may  suffer  in  identifying  his  property  is  trifling  compared 
with  the  damage  that  will  be  sustained  by  the  tenant  if  the  removal 
were  enjoined.     Carson  v.  Electric  Light  4"  Power  Co.,  44. 

2.  Exemptions — waiver— provisions  having  effect  of  mortgage — notice, 
A  provision  in  a  lease  of  lands  that  any  damage  resulting  to  the 
lessor  from  the  failure  of  the  lessee  to  perform  the  terms  of  said  lease 
with  relation  to  plowing,  harvesting  and  threshing,  or  from  the  fail- 
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LICENSE.    Itinerant  vender  op  drugs.    Continued. 

to  town  to  all  persons  indiscriminately,  professing  to  cure  and  treat 
diseases  with  such  remedies,  he  is  an  it  inerant  vender  within  the 
meaning  of  said  section  2532.    Id. 

4.  Traveling  physician — certificate.  One  who  goes  from  one  city  to 
another  in  this  state,  publicly  professing  to  cure  diseases,  and  adver- 
tising and  selling  medicines  prepared  from  his  own  formula,  remain- 
ing but  a  few  days  or  weeks  in  a  place  for  such  purpose,  but  who, 
being  a  duly  registered  physician  of  Iowa,  records  his  certificate  in 
each  county  to  ivhioh  he  goes,  is  an  itinerant  vender  within  the  mean- 
ing of  section  2532  of  McGlain's  Code.    Id. 

LIMITATION  OP  ACTIONS. 

When  statute  begins  to  run. 

1.  Mortgages — option  to  declare  default.  Under  a  clause  in  a  mort- 
gage giving  to  the  mortgagee  the  option  to  declare  the  whole  mort- 
gage debt  due  upon  the  default  of  the  mortgagor  in  the  payment  of 
interest  or  taxes,  the  right  of  action  upon  the  whole  indebtedness  does 
not  accrue  in  such  sense  as  to  set  in  operation  the  statute  of  limita- 
tions.    Watts  V.  Creightony  154. 

Commencement  of  action. 

2.  Loss  by  fire — suit  upon  policy.  After  the  appearance  of  the 
defendant,  and  within  six  months  after  the  loss  in  question,  the  plain- 
tiff filed  an  amended  and  substituted  petition  alleging  that  she  was 
the  guardian  of  the  estate  of  her  minor  son,  who  was  the  reversionary 
devisee  of  her  husband's  estate,  but  it  was  not  until  eight  months 
after  the  action  that  the  son  was  joined  as  a  party  plaintiff,  and  no 
notice  of  the  first  amended  and  substituted  petition  was  served  upon 
the  defendant.  The  record,  however,  showed  that  a  demurrer  had 
been  filed  to  such  substituted  petition,  but  did  not  show  the  date  of 
filing  the  same.  Reldy  that  the  claim  made  in  said  amended  and  sub- 
stituted petition  on  behalf  of  the  son  was  the  commencement  of  an 
action  within  the  meaning  of  a  clause  in  the  policy  limiting  the  right 
of  action  thereon  to  six  months  after  the  date  of  loss,  and  that  to  sus- 
tain the  decree  of  the  district  court,  it  would  be  presumed  that  the 
demurrer  to  said  petition  was  filed  within  six  months  after  the  date 
of  said  loss.    Jamison  v.  State  Ins.  Co.,  2S9. 

Period  op  limitation  in  particular  cases. 

3.  Tax  title — validity— possession — tenancy  in  common.  Where  the 
owner  of  an  undivided  one-half  interest  in  land  was  in  possession 
under  claim  of  title  to  the  whole,  held,  that  his  possession  did  not 
inure  to  the  benefit  of  the  holder  of  a  tax  deed  to  the  other  half,  as  a 
tenant  in  common,  so  that  an  action  attacking  the  same  would  be 
barred  under  the  provisions  of  section  902  of  the  Code.  WiUcuts  v. 
Rollins,  U7, 
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Municipal  corporations — sidewalks — defective  hill-board— personal 
/ — notice — construction  of  statute.  A  defective  bill-board,  stand- 
rholly  in  the  street  between  the  sidewalk  and  the  abutting  prop- 
is  a  defect  in  the  sidewalk,  within  the  meaning  of  section  1, 
ker  25,  of  Acts  of  the  Twenty-second  General  Assembly,  pro- 
g  that /no  action  shall  be  brought  against  a  municipal  oorpor- 
,  on  account  of  injuries  resulting  from  defective  streets  or  side- 
B,  after  six  months  from  the  date  of  injury,  unless  written  notice 
,ch  injury  be  served  upon  the  corporation  within  ninety  days 
its  occurrence.    Bliven  v.  City  of  Sioux  City,  S46. 

Tax  title — homestead  rights.  Where  a  tax  sale  purchaser  of 
i  occupied  as  a  homestead,  after  acquiring  a  tax  deed  thereto, 
d  the  land  to  the  former  owner,  but  did  no  other  act  towards 
ig  possession  until  after  five  years  from  the  date  when  he  became 
led  to  a  tax  deed,  and  it  appeared  that  the  wife  did  not  join  with 
husband  in  said  lease,  and  did  not  know  of  its  execution,  and 
subsequently  the  husband  made  a  conveyance  of  the  land  to  the 

held,  that  all  rights  under  the  tax  deed  were  extinguished. 
le  V.  Cowley,  640. 

PROCEEDINGS. 

Statute  not  applicable — damages  for  right  of  way.  A  proceeding 
r  section  1254  of  the  Code  upon  appeal  from  the  assessment  of 
iges  by  a  sheriffs  jury  for  private  property  taken  by  a  railway 
>any  for  its  right  of  way,  is  a  special  proceeding,  and  is  not 
)ct  to  the  operation  of  section  2529  of  the  Code,  limiting  the  time 
ae  commencement  of  actions  to  recover  for  injuries  to  property  to 
years  after  the  cause  of  action  accrued.  Hartley  v.  K.  f  N,  B'y 
456. 

)U8  MISCHIEF.    See  Criminal  Law,  15. 

i  AND  SERVANT. 

[BUTORY  NEGLIGENCE. 

Personal  injury — contract.  The  plaintiff*  s  intestate  was  a  brake- 
on  defendant's  railroad.  In  the  train  on  which  he  was  employed 
le  time  of  the  accident  in  question,  were  several  coal  cars, 
ig  end  boards  on  hinges,  and  so  made  that  they  could  be  laid 
rd  on  the  floor,  or  raised  and  fastened  in  a  position  perpendicular 
In  attempting  to  pass  over  one  of  these  end  boards,  which,  in 
instance,  lay  at  an  angle  of  about  thirty  degrees  with  the  floor, 
use  of  coal,  snow  and  ice,  which,  it  was  alleged,  had  negligently 

permitted  to  accumulate  in  the  car,  the  plaintiff's  intestate 
ed  and  fell  between  the  cars  and  was  killed.  In  support  of  the 
1  that  the  deceased  was  guilty  of  negligence  contributing  to  the 
y,  the  defendant  sought  to  introduce  in  evidence  an  agreement, 
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MASTER  AND  SERVANT.    CtoNTRiBuroRY  negugencb.     Continued, 

between  another  company  than  the  defendant  and  the  deceased,  to 
the  effect  that  the  latter  would  diligently  examine  all  cars  upon 
which  he  might  be  called  to  work,  and  report  to  the  proper  officers  all 
defects,  and  would  not  work  on  the  same  until  such  .defects  had  been 
remedied.  Held,  that  said  agreement,  not  being  made  with  the 
defendant,  and  not  purporting  to  be  one  of  its  rules,  the  eyidence 
was  properly  excluded.    McDermott  v,  /.  F,  f  S,  C,  £'y  Co.,  180. 

2.  Employee's  knowledge  of  defects.  There  being  no  eyidence  that 
the  deceased  knew  of  the  condition  of  the  end  board  in  question 
until  he  approached  it  at  the  time  of  the  accident,  held,  that  whether 
he  was  then  justified  in  incurring  unusual  risk  in  attempting  to  pass 
over  it  while  it  was  in  the  position  above  described,  would  depend 
ui>on  the  haste  required  in  the  performance  of  the  duty  in  which  he 
was  then  engaged,  and  that  the  court  properly  refused  to  instruct  the 
jury  that  the  defendant  would  not  be  liable  if  the  end  board  was  not 
defective,  and  could  have  been  raised  and  fastened.    Id, 

MINORS.    See  Parent  and  ChUd. 

MORTGAGES  OP  PERSONAL  PROPERTY. 

Construction. 

Description  of  property.  A  chattel  mortgage  conveying  the  "general 
stock  of  millinery  goods,  stock  of  ladies'  notions,  consisting  of  hats,'' 
etc.,  enumerating  numerous  articles,  and  concluding  ''and  all  other 
goods  now  on  hand  or  to  be  purchased  and  used  in  the  business  of  a 
general  millinery  store,"  held,  to  cover  only  such  "ladies'  notions" 
as  were  enumerated  immediately  following  those  words,  and  such 
millinery  goods  as  might  be  on  hand  for  sale,  or  might  be  purchased 
for  sale,  or  made  up  and  kept  for  sale.     Chopin  v.  Oarrettion,  S77. 

See  Landlord  and  Tenant,  2. 
MORTGAGES  OP  REAL  ESTATE. 
Rights  of  mortgagee. 

^1.  Fraudulent  conveyances--4nnoeent  purchaser^noHce^-^hts  of 
creditors.  Where  a  debtor  conveyed  certain  real  estate  to  a  relative 
in  a  distant  state  for  the  purpose  of  defrauding  a  creditor,  and  after- 
wards obtaining  a  power  of  attorney  from  such  relative  to  sell,  con- 
vey and  mortgage  such  property,  executed  a  mortgage  thereon  on 
behalf  of  himself  and  of  said  relative  to  one  who  received  the  same 
in  good  faith,  for  a  valuable  consideration,  and  without  notice  of  the 
fraudulent  purpose  of  said  conveyance,  nor  of  the  interest  of  said 
creditor,  held  that  the  lien  of  said  mortgage  was  superior  to  that  of  a 
judgment  subsequently  obtained  by  the  creditor  against  said  debtor. 
Weare  f  Allison  v,  Williams,  25S. 
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2.    payment  out  of  general  fund.    The  provisions  of  the 

sections  of  the  Code  above  cited,  which  anthorize  payment  for  lands 
porchased  or  condemned  for  park  purposes  out  of  the  general  fund, 
are  not  inconsistent  with,  and  are  not  repealed  by,  chapter  151  of 
Laws  of  the  Twentieth  Qeneral  Assembly  providing  for  the  levy  of  a 
special  assessment  for  that  purpose  when  sanctioned  by  a  vote  of  the 
people.    Id. 

3.  Condemnation  for  puhiic  parks — limit  of  indebtedness.  It  is  no 
defense  to  condemnation  proceedings  begun  by  the  city  for  such 
purpose  that  the  general  fund  is  insufficient  to  defray  the  current 
expenses  of  the  city,  and  that  the  city  is  already  indebted  beyond  the 
constitutional  limit;  neither  is  it  any  defense  to  such  proceeding, 
that  the  owner  of  the  land  sought  to  be  condemned  is  thereby  pre- 
vented from  selling  and  conveying  said  land.    Id, 

4.  Highways — vacation— exchange  for  right  of  way.  The  board  of 
supervisors  of  a  county  having,  upon  the  petition  of  the  plaintiff  and 
others,  ordered  the  vacation  of  a  road  on  the  section  line  running 
through  the  plaintiff's  land,  upon  condition  that  the  plaintiff  dedicate 
to  the  public  a  right  of  way  fifty  feet  wide  upon  the  part  of  the  line 
thus  vacated,  free  of  all  cost  to  the  county  for  ground  and  fencing, 
which  right  of  way  should  be  opened  for  use  by  the  public  whenever 
a  road  should  be  established  upon  said  section  line  to  the  east  and 
west  of  the  plaintiff's  land,  the  plaintiff  deeded  to  the  county  suQh 
right  of  way,  but  provided  in  the  deed  that  when  said  highway  should 
be  opened  the  fences  thereon  should  be  erected  and  maintained 
without  expense  to  the  plaintiff.  Held,  that  the  plaintiff's  deed  to 
the  county  not  being  in  accord  with  the  conditions  imposed  by  the 
order  vacating  the  road,  and  there  being  no  evidence  that  the  deed 
in  the  form  in  which  it  was  made  had  ever  been  accepted  by  the 
county,  the  plaintiff's  use  and  occupation  of  said  road  for  more  than 
ten  years  would  not  support  a  title  by  adverse  possession  as  against 
the  county.  That  the  board  of  supervisors,  moreover,  had  no 
authority  to  order  the  vacation  of  said  road  in  exchange  for  a  mere 
right  of  way  for  use  when  certain  other  roads  should  be  established. 
Hayes  v.  Tyler,  126, 

5.  Contracts — ultra  vires.  An  agreement  whereby  a  municipal 
corporation  undertook  to  redeem  certain  real  estate  from  tax  sale  for  a 
taxpayer  in  consideration  of  the  payment  of  certain  back  taxes,  which 
would  have  been  lost  to  the  city  but  for  the  compromise  thus  effected, 
held,  to  be  within  the  powers  of  the  corporation.  Hintrager  v,  Bichter, 
222. 

6.  Withdrawal  of  warrants.  The  city  having  issued  its  warrant 
for  the  pajrment  of  such  obligation  had  not  the  power  by  its  council  to 
subsequently  direct  the  auditor  of  the  city  not  to  deliver  said 
warrant.    Id, 
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feedings.  Under  the  proTisions  of 
md  chapter  102  of  Acts  of  the  Sixth 
towns  acting  under  special  charters 
for  use  as  public  parks  by  such  pro- 
chapter  31  of  Laws  of  the  Fourth 
ndemnation  of  private  property  for 
)rovision8  are  not  repealed  by  chapter 
Id  V.  City  of  Council  Bluffs,  441. 

r—jurisdietion.  In  view  of  the  provis- 
189,  of  the   Laws  of  1880,  giving  to 

class  exclusive  jurisdiction  of  viola- 
)  district  court  is  without  jurisdiction 
lection  of  a  fine  imposed  for  the  viola- 

the  second  class.     City  of  Lansing  v, 

^  city  auditor,  who  has  received  from 
ant  for  money  due  the  holder  of  a  tax 
liming  that  the  right  of  action  for  the 
ed  because  of  the  failure  of  the  certifi- 
ition  therefor  against  his  predecessors 


Where  in  the  course  of  a  transaction 
xcess  of  the  constitutional  limit,  by 
tn  a  taxpayer  was  enabled  to  realize  a 
ount  of  the  obligation  assumed,  held, 
mount  of  the  obligation  thus  assumed 


-hoards— personal  injury — notice — con- 
Lve  bill-board,  standing  wholly  in  the 
d  the  abutting  property,  is  a  defect  in 
Qg  of  section  1,  chapter  25,  of  Acts  of 
sembly,  providing  that  no  action  shall 
[  corporation,  on  account  of  injuries 
i  or  sidewalks,  after  six  months  from 
ten  notice  of  such  injury  be  served 
ety  days  after  its  occurrence.     BUven 


Q  492  of  the  Code  provides  that  all  city 
ay  be  after  their  passage,  be  recorded 
and  be  authenticated  by  the  signature 
»uncil  and  the  clerk/'  and  that  such 
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''ordinances  shall  take  effect  and  be  in  force  at  the  expiration  of  five 
days  after  they  have  been  published/'  Held,  in  an  action  for 
damages  against  a  railway  company  based  upon  the  violation  of  a  city 
ordinance,  that  the  record  provided  by  the  above  statute  was  not 
sufficient  proof  of  the  ordinance  relied  upon,  when  objected  to  by  the 
defendant,  but  that  the  burden  was  upon  the  plaintiff  to  show  the 
publication  of  the  ordinance  as  required  by  law.  Larkin  v,  B.,  C,  E, 
4-  N.  B*y  Co,,  492. 

13.  Amendment,  Under  section  489  of  the  Code,  providing  that 
"no  ordinance  or  section  thereof  shall  be  revised  or  amended,  unless 
the  new  ordinance  contain  the  entire  ordinance  or  section  reviewed  or 
amended,  and  the  ordinance  or  section  so  amended  shall  be  repealed/' 
an  amendment  which  adds  nothing  to,  nor  takes  anything  from,  any 
section  of  an  ordinance,  but  contains  in  full  the  section  as  it  is 
designed  to  be  when  amended,  is  a  sufficient  compliance  with  the 
statute.    Id, 

14.  Railroads — speed  regulated  by  city  ordinance — reasonableness. 
While  crossing  the  defendant's  right  of  way  in  a  carriage  at  a  point 
about  three-quarters  of  a  mile  north  of  its  station  in  the  town  of  W., 
the  plaintiff  was  struck  by  an  engine  running  south  at  a  high  rate  of 
speed  towards  the  station,  and  injured.  The  traveled  portion  of  the 
highway  at  such  crossing  was  within  the  corporate  limits  of  said 
town,  and  from  that  point  the  defendant's  road  extended  southward 
parallel  to,  and  within  about  twenty  rods  of,  a  street  of  the  town  on 
the  east.  On  the  west  side  of  its  road  the  land  was  used  for  agricul- 
tural purposes.  The  evidence  did  not  dhow  how  far  south  from  the 
crossing  the  defendant's  right  of  way  was  fenced,  nor  the  amount  of 
travel  there  was  upon  the  street  to  the  east  of  it.  Held,  that,  under 
the  above  circumstances,  an  ordinance  of  said  town  prohibiting  any 
locomotive  attached  to  a  passenger  train,  using  airbrakes,  from 
running  within  the  limits  of  the  corporation  at  a  rate  of  speed  greater 
than  ten  miles  an  hour,  was  not  unreasonable.     Id, 

Counties. 

15.  Board  of  supervisors — records — correction  of.     A  resolution  of 
the  board  of  supervisors  of  a  county  which,  according  to  the  minutes 
of  the  proceedings  of  the  board,  was  duly  adopted,  and  at  a  subse- 
quent meeting  read  and  approved,  cannot,  after  the  lapse  of  a  year, 
and  after  the  board  has  been  partially  changed  by  tlie  retirement  of 
one  member  and  the  election  of  another,  and  without  notice  to  parties 
affected  thereby,  be  repealed  on  the  ground  that,    a,ccording  to  the 
memory  of  the  members  of  the  board,  it  was   erroneously  entere  . 
Bidley  v.  Doughty,  418. 

16 .  Relocation  of  county  seat— powers  of  hoard  of  stijpervisors^fraud 
—jurisdiction  of  court  of  equity.  Under  sections  28X  to  287  of  e 
Code,  the  board  of  supervisors  of  a  county   is  constituted  a  specia 
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tribunal  to  determine  whether  a  petition  for  the  relocation  of  a  county 
seat  is  signed  by  the  requisite  number  of  legal  voters  to  authorize  the 
submission  of  the  question  of  such  relocation  to  a  vote  of  the  p«M>ple, 
and  a  court  of  equity  is  without  jurisdiction  to  prevent,  by  injunc- 
tion, action  by  the  board  of  supervisors  upon  a  petition,  which,  it  is 
alleged,  contains  a  large  number  of  names  of  persons  who  are  not 
voters ;  the  jurisdiction  of  the  board  to  determine  the  sufficiency  of 
the  petition  in  such  case  being  exclusive.  Kinne  and  Given,  Justices, 
dissenting.     Luse  v.  Fenslet',  596. 

17.  County  officers — assistants — compejisation — liability  of  county. 
Prior  to  the  enactment  of  chapter  36  of  Laws  of  the  Twenty-second 
General  Assembly,  a  county  having  less  than  thirty  thousand  popula- 
tion was  liable  for  the  compensation  paid  by  the  clerk  of  the  district 
court  to  persons  employed  by  him,  without  the  consent  of  the  board 
of  supervisors,  for  necessary  assistance  in  his  office.  Gamble  v. 
Marion  Co.,  675. 

NEGLIGENCE. 

Evidence. 

1.  Presumption — instructions  to  jury.  In  an  action  for  damages 
for  the  negligent  killing  of  one  D.,  a  section  hand  employed  on  the 
defendant's  railway,  it  appeared  that  the  deceased  was  killed  by  a 
passing  freight  train  while  standing  within  a  few  feet  of  the  track, 
and  leaning  upon  a  crow-bar,  the  opposite  end  of  which  rested  upon 
ground  higher  than  that  where  the  deceased  was  standing.  The  train 
in  question  contained  sev^eral  dump  cars ;  the  doors  of  which  were 
from  twelve  to  fifteen  feet  in  length,  and  about  three  feet  in  width, 
and  were  hung  from  the  top  of  the  car  and  fastened  at  the  bottom. 
It  was  the  theory  of  the  plaintiff  that  the  fastening  to  the  doors  of 
one  of  these  cars  was  so  defective  that  the  doors  became  unfastened, 
and  swinging  outward  toward  the  deceased  as  the  train  passed, 
struck  the  bar  upon  which  he  was  leaning  with  such  force  as  to  drive  it 
against  his  neck  and  breast,  and  instantly  killing  him.  The  evidence 
showed  that  the  door  in  question  was  found  down  at  several  points 
below  where  the  accident  occurred,  and  were  fastened  up,  but  that  it 
was  not  down  at  the  next  station  above ;  that  the  portion  of  the  door 
which  it  was  claimed  struck  the  bar  in  the  hands  of  the  deceased  was 
about  two  inches  wide  and  nearly  an  inch  thick,  but  that  the  bar 
showed  no  dent  nor  other  indication  of  having  been  struck.  The 
court  instructed  the  jury  that  to  justify  them  in  finding  that  the 
deceased  was  killed  as  alleged,  ''it  was  necessary,  not  only  that 
the  circumstances  should  all  concur  to  show  that  he  was  so  killed,  but 
that  they  were  inconsistent  with  any  other  rational  conclusion;"  that 
the  jury  could  not  ''presume  that  a  door  was  down  and  swinging,  or 
that  it  swung  outward  and  caused  the  accident;"  but  that  the  "evi- 
dence must  reasonably  and  fairly  show''    such  facts,   and  "must 
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exclude  any  fair  inference  or  presumption  that  the  accident  was 
caused  in  any  other  manner  qp  by  any  other  means."  Held,  that 
under  the  eyidence,  a  verdict  for  the  plaintiff  was  inconsistent  with 
the  instructions  given.     Wheelan  v,  C.  M,  ^  St.  P.  Ky  Co.,  167. 

2.  Pleading — instructions  to  jury.  The  plaintiff's  petition,  assumr 
ing  that  the  signal  given  to  stop  the  train  when  the  deceased  fell  was 
seen  by  the  engineer,  charged  the  latter  with  negligence  for  not 
stopping  the  train  when  the  signal  was  given.  The  evidence  showed 
that  an  order  to  stop  the  train  at  the  towaof  D.,  where  the  accident 
occurred,  was  not  communicated  to  the  engineer,  and  that  it  was 
customary  when  passing  through  a  station  to  control  the  train  between 
the  whistling  post  and  the  station  with  brakes.  Held,  that  an 
instruction  which  permitted  the  jury  to  find  the  defendant  ^ilty  of 
negligence,  if  the  engineer  did  not  see  the  signal  to  stop,  or  failed  to 
use  all  the  appliances  at  band  to  stop  the  train  when  he  felt  the 
brakes,  was  erroneous.    McDermott  v.  I.  F.^^S.  C.  B'y  Co.,  180. 

3.  Personal  injury — error  without  prejudice.  In  an  action  against  a 
town  to  recover  for  a  personal  injury,  alleged  to  be  due  to  the  negli- 
gence of  the  town  in  permitting  a  ditch  to  remain  uncovered,  the 
physician  who  attended  the  plaintiff  was  permitted  to  testify  to  what 
the  latter  said  concerning  the  cause  of  his  injuries  when  the  same  were 
being  examined.  Held,  that  the  evidence,  being  hearsay,  was  incom- 
petent, but  being  irresponsive  to  the  question  asked,  and  no  effort 
having  been  made  to  suppress  it,  and  the  facts  stated  being  shown 
by  other  competent  evidence  which  was  uncontradicted,  its  admis- 
sion was  without  prejudice.     Harrington  v.  City  of  Hamburg,  $72. 

4.  Not  within  the  issues.  The  plaintiff  claimed  to  have  fallen  into 
the  ditch  in  question  at  a  point  between  a  bridge  over  the  same  and 
the  sidewalk,  and  alleged  that  the  defendant  was  negligent  in  per- 
mittting  that  portion  of  the  ditch  not  covered  by  the  bridge  to  remain 
uncovered.  Held,  that  the  admission  of  evidence  to  show  the  absence 
of  railings  or  barriers  at  the  ends  of  the  bridge  was  erroneous.    Id. 

5.  Conversations  between  third  persons.  Proof  of  conversations 
between  third  persons  as  to  the  extent  of  the  plaintiff's  injuries  in 
such  case  is  incompetent.    Id. 

6.  Personal  injury — directing  verdict.  In  the  course  of  the  removal 
of  a  threshing  machine  to  the  point  of  delivery  under  the  supervision 
of  the  defendant's  agent,  the  plaintiff's  intestate  was  introduced  by 
the  purchaser  to  the  agent  as  an  engineer  who  had  been  employed  to 
run  the  engine.  While  the  machine  was  being  moved  the  intestate 
took  charge  of  the  guide-wheel,  and  it  was  the  business  of  the  man 
in  such  position  to  know  the  condition  of  the  road  ahead,  and  guide 
the  machine.  The  agent  during  such  time  was  attending  to  the 
engine,  and  from  his  position  could  not  see  the  road  ahead.  While 
thus  situated,  the  machine  was  run  upon  a  bridge,  which  broke  down, 
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and  the  intestate  was  killed  by  being  crashed  between  the  guide- 
wheel  and  the  tender.  Held,  in  an  action  against  the  machine  com- 
pany to  recover  damages  to  the  estate  of  the  deceased,  that  the  conrt 
properly  directed  the  jury  at  the  close  of  the  plaintiff's  evidence,  to 
return  a  verdict  for  the  defendant.  Hirschl  v.  Case  Machine  Co., 
451, 

7.  Conversations  with  agent.  The  trial  court  having  excluded  proof 
of  conversations  had  with  the  defendant's  agent  the  day  after  the 
accident,  held,  that  the  correctness  of  the  ruling  could  not  be  deter- 
mined in  the  absence  of  any  indication  of  what  it  was  intended  to 
prove  thereby.    Id, 

See  Master  and  Servant,  1,  2. 

Contributory  negligence. 

8.  Servant — under  whose  control.  At  the  time  of  the  accident  in 
question  the  plaintiff  was  riding  in  a  carriage  which  she  had  hired, 
with  a  driver  of  a  liveryman  to  take  her  to  her  destination.  There 
was  a  conflict  in  the  evidence  as  to  whose  direction  and  control  the 
driver  was  under.  Held,  that  the  court  properly  instructed  the  juiy 
that,  if  the  driver  was  guilty  of  negligence  which  contributed  to  the 

'  injuries  in  question,  such  negligence  would  prevent  a  recovery  by 
the  plaintiff  only  in  case  the  driver  was  under  her  control,  or  in  case 
she  had  the  right  to  control  and  direct  him.  Larkin  v,  B.,  C,  B,  4"  N, 
Ky  Co.,  492. 

9.  Injury  to  minor— directing  verdict.  A  turntable,  owned  by  the 
defendant,  which  was  situated  within  four  or  five  hundred  feet  of  its 
depot,  in  the  town  of  K.,  near  a  public  highway,  and  in  the  vicinity 
of  a  ball  ground,  and  a  stream  of  water  to  which  boys  were  accus- 
tomed to  resort  for  fishing  and  skating,  was  fastened  by  a  pair  of 
iron  clamps,  connecting  the  ends  of  the  rails  on  the  table,  by  means 
of  a  loop  and  pin,  with  the  corresponding  ends  of  the  rails  on  the 
embankment  adjacent  thereto.  After  a  number  of  boys,  under  twelve 
years  of  age,  had  removed  said  fastenings,  and  had  set  the  table  in 
motion  by  pushing,  they  were  joined  by  the  plaintiff,  a  lad  of  thirteen 
years,  who  jumped  upon  the  table  while  in  motion,  lay  down  thereon 
with  his  head  toward  the  center  and  his  legs  projecting  over  the  end, 
and  was  immediately  injured  by  having  his  legs  caught  between  the 
table  and  the  embankment.  In  an  action  to  recover  for  such  injury, 
the  plaintiff  admitted  that  he  knew  that  the  space  between  the  ends 
of  the  table  and  the  embankment  was  but  one  and  one-half  inches, 
and  that  if  his  leg  was  caught  between  them  it  would  be  crushed,  and 
that  if  he  had  thought  of  the  danger  he  could  and  would  have  avoided 
it,  but  that  he  did  not  think  of  it  becase  he  was  having  fun.  Held, 
that  the  plaintiff  was  guilty  of  negligence  contributing  to  the  injury, 
and,  the  evidence  being  uncontroverted,  the  court  properly  instructed 
the  jury  to  find  for  the  defendant.  Merryman  v.  C,  B,  I,  ^  P.  B'y 
Co.,  6S5. 
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NEGLIGENCE.    Contbibutort  negligence.    Continued. 

10.    Personal   injury — absence  of  flagman  at  railway  crossing — evi- 
dence.   While  attempting  to  pass  over  the  defendant's  railroad  cross- 
ing in  the  town  of  M.,  the  plaintiff  was  straok  by  an  engine  attached 
to  a  freight  train  and  injured.    The  plaintiff  claimed  to  have  looked 
up  and  down  the  track  before  crossing,  but  the  evidence  showed  that 
when  within  thirty-five  feet  of  the  crossing  the  view  of  the  track,  in 
the  direction  from  which  came  the  train  in  question,  was  open  for  a 
distance  of  about  twelve  hundred  feet,  and  that  when  the  plaintiff 
was  at  that  point  the  engine  which  .struck  the  plaintiff  could  not  have 
been  more  than  three  hundred  feet  away.    The  train  approached  the 
crossing  at  a  speed  of  from  twenty  to  twenty-five  miles  an  hour,  and 
no  bell  was  rung.    The  defendant  had  for  several  years  kept  a  flag- 
man at  the  crossing  in  question  to  give  warning  of  danger  from 
approaching  trains,  but  he  did  not  go  on  duty  until  six  o'clock  in  the 
morning,  and  the  accident  in  question  occurred  before  that  hour. 
The  plaintiff  claimed  that  she  had  never  before  been  at  the  crossing 
when  a  train  was  passing  without  seeing  the  flagman,  and  that  not 
seeing  him  at  this  time  she  went  on.    It  appeared,  however,  from  the 
plaintiff's  testimony  that  she  did  not  rely  upon  the  absence  of  the 
flagman  as  an  assurance  of  safety,  but  upon  her  own  sight.    HeWf 
in  an  action  against  the  railroad  company  for   damages,  that  the 
plaintiff  was  guilty  of  contributory  negligence,  and  that  the  court 
properly  instructed  the  jury  to  return  a  verdict  for  the  defendant. 
Sola  v.  C,  B,  L  4-  P.  B*y  Co.,  678. 

11.    omission  of  railroad  to  sound  whistle  and  ring  bell  at 

crossing — eonstmetion  of  statute.  Under  chapter  104  of  Acts  of  the 
Twentieth  General  Assen^bly,  requiring  a  steam  whistle  to  be  twice 
sharply  sounded  by  a  locomotive  engine  at  least  sixty  rods  before  a 
highway  crossing  is  reached,  and  that  after  the  sounding  of  the 
whistle  the  bell  shall  be  rung  continuously  until  the  crossing  is 
passed,  and  providing  that  the  railroad  company  shall  be  liable  for 
all  damages  which  shall  be  sustained  by  any  person  by  reason  of 
such  neglect,  the  omission  of  such  duty  will  not  render  a  railroad 
company  liable  in  damages  for  personal  injuries  sustained  at  a 
railroad  crossing,  without  regard  to  the  negligence  of  the  person 
injured.    Id. 

Instructions  to  jury.    See  Paragraph,  1. 
NEGOTIABLE  PAPER.    See  Bills  and  Notes. 
NEW  TBIAL. 

Grounds. 

Misconduct  of  jury.  While  the  jury  were  deliberating  upon  their 
verdict,  it  was  announced  by  one  of  their  number  that  a  jury  in 
another  case  had  taken  a  vote  in  this,  and  stood  eleven  for  the 
defendant  and  one  for  the  plaintiff,  and  this  circumstance  was  the 
subject  of  jest  among  the  jurors;  it  was  also  talked  in  the  jury  room 

Vol.  85—53 
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NEW  TRIAL.    Grounds.    Continued, 

that  it  would  make  no  difference  to  the  plaintiff  if  the  jury  found  in 
favor  of  the  defendant,  as  the  plaintiff's  assignor  was  holden  to  him 
and  would  have  to  pay  the  note.  JSeldf  that  such  misconduct  on  the 
part  of  the  jury  did  not  entitle  the  plaintiff  to  a  new  trial.  Merrill  v. 
Hole,  66. 

NOTICE. 

Constructive. 

1.  Occupation  of  real  estate  by  grantor — no  notice  of  rights  reserved. 
Continuance  in  the  occupation  of  real  estate  by  one  after  the  execu- 
tion of  a  deed  purporting  to  convey  a  full  title  to  another,  is  not  suffi- 
cient to  impart  notice  of  any  rights  thereto  reserved  by  the  grantor. 
Dodge  t?.  Davis,  77. 

2.  Lease  of  lands — landlord's  lien — exemptions — waiver—provisions 
having  effect  of  mortgage.  A  provision  in  a  lease  of  lands  that  any 
damage  resulting  to  the  lessor  from  the  failure  of  the  lessee  to  per- 
form the  terms  of  said  lease  with  relation  to  plowing,  harvesting  and 
threshing,  or  from  the  failure  to  deliver  to  the  lessor  his  share  of  the 
crops,  should  be  a  lien  on  all  crops  grown  on  said  land,  and  on  all 
property  of  the  lessee  used  on  said  premises,  whether  exempt  from 
execution  or  not,  is  in  effect  a  mortgage,  and  must  be  recorded  to  be 
valid  against  subsequent  purchasers  without  notice.  Section  2017  of 
the  Code  does  not  give  the  landlord  a  lien  upon  property  exempt  from 
execution,  and  if  a  provision  like  the  above  should  be  considered  a 
waiver  of  such  an  exemption,  it  would  be  invalid.  Sioux  VaUey  State 
Bank  V.  Honnold,  S6£. 

Evidence. 

3.  Fraudulent  note— failure  of  consideration — instructions  to  Jury, 
The  transaction  in  which  a  note  was  given  being  fraudulent  in  its 
inception,  held,  that  an  instruction  to  the  jury,  that  notice  that  the 
consideration  of  the  note  was  the  sale  of  oats  and  a  bond  would  not  be 
notice  of  a  failure  of  coosideration  or  of  a  fraud,  and  that  it  must 
appear  that  the  plaintiff  had  notice  that  the  bond  had  not  been  com- 
plied with,  and  had  knowledge  of  a  fraud  in  the  sale  of  the  oats,  was 
properly  refused.    Merrill  v.  Hole,  66. 

See  Intoxicating  Liquors,  2. 

Op  rescission  op  contract. 

4.  Insurance — loss — payment  of  premium.  The  provision  in  a  policy 
of  insurance  that,  the  insurer  shall  not  be  Hable  for  any  loss  or  dam- 
age that  may  occur  while  any  pledge  or  assessment  given  for  said 
insurance  remains  due  and  unpaid,  will  not  relieve  the  insurer  from 
liability  for  a  loss  occurring  thereunder  after  the  premium  note 
becomes  due,  and  before  payment,  as,  under  the  provisions  of  chapter 
210  of  Acts  of  the  Eighteenth  General  Assembly,  a  policy  can  only  be 
declared  forfeited,  for  the  nonpayment  of  a  premium  note,  by  the 
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NOTICE.    Op  rescission  op  contract.     Continued. 

service  of  notice  in  writing  upon  the  insured  that  unless  his  note  is 
paid  within  thirty  days  his  policy  will  be  suspended.  A  notice, 
threatening  suit  on  such  note,  if  payment  is  not  mad^,  is  not  a  com- 
pliance with  the  requirements  of  such  statute.  Marden  v.  Hotel 
Oumers*  Ins.  Ck>.,  684, 

Skrviob  op. 

5.  Bedemption  from  tax  sale.  Personal  service  in  another  state 
of  the  notice  to  redeem  from  tax  sale  upon  the  person  in  whose  name 
the  property  sold  is  taxed,  supersedes  the  necessity  for  publication  of 
the  notice  as  provided  by^  statute.  If  the  property  is  taxed  in  the 
name  of  the  holder  of  the  certificate,  no  notice  is  required.  Seymour 
V.  Harrison,  ISO, 

See  Appeal,  3,  4,  5;  Bills  and  Notes,  3;  Highways,  3;  Instructions 
to  Jury,  2. 

OFFICERS, 
Action  against. 

Clerk  of  district  court— payment  of  money  coltected— jurisdiction.  The 
district  court  has  jurisdiction,  under  section  2906  of  the  Code,  to  make 
a  final  order,  in  summary  proceedings  by  motion  against  the  clerk  of 
said  court,  requiring  the  payment  of  moneys  coming  into  his  hands 
as  such  officer  to  the  persons  entitled  thereto.     Peterson  v.  Hays,  14, 

PARENT  AND  CHILD. 
Custody  op  child. 

1.  Bights  of  parents  as  natural  guardians.  Notwithstanding  the 
provisions  of  section  2241  of  the  Code,  that  parents  are  the  natnra- 
guardians  of  their  minor  children,  and  are  equally  entitled  to  their 
care  and  custody,  the  right  of  the  parent  to  such  custody  is  not  abso- 
lute, but  is  to  be  determined,  where  such  question  is  at  issue,  in  view 
of  the  best  interests  of  the  child.    Lally  v.  Fits  Henry,  49. 

2.  Abandonment— adoption.  The  plaintiff  being  about  to  leave  the 
town  where  he  resided  for  a  distant  city,  took  his  three  children, 
aged  two,  four  and  six  years  respectively,  to  a  neighbor's  stating  that 
he  would  send  for  them  in  a  few  days.  He  did  not  send  for  them, 
however,  and  during  an  absence  6f  ten  weeks  contributed  nothing  to 
their  support,  but  wrote  proposing  to  distribute  the  children  around 
to  three  different  persons.  The  defendants  having  adopted  the 
youngest  of  said  children  during  the  plaintiffs  absence  under  sections 
230S  and  2309  of  the  Code  providing  for  the  adoption  of  abandoned 
children,  the  plaintiff  commenced  an  action  to  have  the  articles  of 
adoption  annulled  jind  for  the  possession  of  the  child.  Held,  that  in 
view  of  the  above  circumstances,  and  of  the  fact  that  the  plaintiff  had 
no  home  for  the  child,  but  proposed  to  place  it  in  the  care  of  a  friend, 
who  would  be  under  no  obligation  to  keep  it  for  any  definite  time, 
the  child  should  be  left  with  those  by  whom  it  had  been  adopted.    Id, 
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PARENT  AND  CHILD.    Custody  op  child.    Continued. 

3.  Hahiiual  drunkenness  of  parent.  Habitaal  drankenness  on  the 
part  of  the  ptlrent  is  sufficient  ground  in  snoh  a  ease  for  denying  him 
the  possession  of  his  child,  even  though  he  may  have  promised  to 
reform.    Id. 

See  Action,  5. 

PARTIES.     See  Public  Lands,  2. 

PARTNERSHIP. 

Actions  between  partners. 

1.  Accounting — interest.  In  an  aetion  for  an  accounting  between 
partners,  one  partner  cannot  be  charged  with  interest  upon  money 
drawn  by  him  out  of  the  firm,  as  shown  by  monthly  balances  of  the 
firm's  accounts,  except  by  a  previous  agreement  between  the  partners, 
or  upon  a  balance  struck  upon  a  settlement  of  the  partnership  affairs, 
even  though  his  copartner  has  Withdrawn  no  money  ou^  of  the  firm 
during  the  period  for  which  interest  is  sought  to  be  charged.  Kem" 
merer,  v.  Kemmerer,  19S. 

2. .     The  plaintiff  having  purchased  an  interest  in 

the  firm  of  the  defendant  L.,  and  given  her  note  therefor  with  a 
provision  for  interest  at  ten  per  cent.,  held,  that  L.  was  entitled  to 
plead  said  note  as  a  counterclaim  to  any  amount  that  might  be  found 
due  from  him  to  the  plaintiff  on  said  accounting,  and  to  recover  interest 
thereon  as  provided  in  said  note,  although  at  the  time  of  the  dissolu- 
tion of  said  firm  L.  had  overdrawn  his  account  with  the  firm  in  a  sum 
more  than  sufficient  to  pay  said  note.     Id. 

3.  Accounting — interest.  A  partner  who,  from  time  to  time,  has 
drawn  out  of  the  firm  an  amount. in  excess  of  his  share  in  the  profits, 
is  not  liable  to  his  copartner  for  Interest  upon  such  overdrafts,  in  the 
absence  of  an  agreement  to  that  effect,  except  upon  balances 
ascertained  upon  an  accounting  and  settlement  between  the  partners. 
Wendling  v.  Jennisch,  S92, 

See  Evidence,  20. 

PARTY  WALLS. 

Construction  op  statute. 

"Must  not  interfere  with  building  already  erected.  The  provisions  of 
section  2019  of  4;he  Code  that,  one  who  is  about  to  build  contiguous  to 
the  land  of  his  neighbor  may,  if  there  be  no  wall  on  the  line  between 
them,  build  a  wall  of  brick  or  stone  as  high  as  the  first  stoiy,  and  rest 
one-half  of  the  same  upon  his  neighbor's  land,  will  not  authorise  the 
erection  of  such  a  wall  where  it  will  interfere  with  the  maintenance 
of  an  outside  stairway  to  the  building  upon  the  land  adjoining,  though 
there  be  no  wall  upon  the  line  dividing  the  two  lots.  Cornell  v. 
Bickleyy  £19. 
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physicians. 

See  License,  2,  3,  4. 
PLEADING. 
Petition. 

1.  Highways — conditional  grant— breach — damages.  In  an  action 
against  a  road  supervisor  for  damages  for  obstructing  a  waterway, 
and  a  passage  under  a  bridge  over  such  way,  the  plaintiff  alleged  in 
his  petition  that  a  public  highway  through  the  plaintiff's  land  was 
granted  to  the  county  upon  condition  that  tlie  county  should  construct 
and  keep  in  repair  the  highway  therein  mentioned,  including  a  bridge 

•  upon  the  same,  constructed  in  such  a  manner  as  to  joXU^w  the  grantor 
and  his  successors  to  attach  fences  to  said  bridge,  and  to  allow  free 
passage  thereunder  to  the  grantor  and  his  successors  and  their  stock, 
the  purpose  being  to  prevent  the  obstruction  of  the  natural  drainage 
of  a  part  of  the  plaintiff's  farm,  and  to  obviate  the  necessity  of  said 
grantor  constucting  gates  or  bars,  and  of  driving  his  stock  from  one 
part  of  his  farm  to  the  other  for  water.  That  in  pursuance  of  said 
grant  a  road  and  bridge  were  constructed  as  therein  provided,  and 
used  by  the  public  and  said  grantor  and  his  successor  for  over  thirty 
years,  and  had  been  kept  in  repair  by  the  county,  until,  after  said 
period,  said  bridge  was  carried  away  by  a  freshet.  That  the  defend- 
ant had  begun  to  fill  up  and  obstruct  said  waterway  and  passageway 
under  said  bridge,  and  in  pursuance  of  a  willful  and  malicious  intent 
to  greatly  damage  the  plaintiff's  property,  had  constructed  said  bridge 
in  such  a  manner  as  to  fill  up  and  obstruct  said  passageway  by 
sinking  said  bridge,  and  filling  in  earth  upon  the  top  of  it,  to  the 
damage  of  the  plaintiff.  Held,  upon  demurrer  to  the  plaintiff's  petition, 
that  the  facts  pleaded  showed  an  interference  With  the  plaintiff's 
right  to  attach  hi& fence  to  the  bridge  in  question  as  it  formerly 
existed.    Ague  v,  Seitsinger,  505, 

2.  Eminent  domain — damages — assessment.  The  petition  of  the 
claimant  in  proceedings  for  the  assessment,  by  a  sheriff's  jury,  of 
damages  sustained  from  the  taking  of  land  by  a  railway  company  for 
right  of  way  purposes,  need  not  allege  that  the  owner  of  the  land 
refused  to  grant  the  right  of  way.    Hartley  v.  K.  4"  ^'  S'y  Co.,  466. 

3.  General  denial — sufficiency.  An  answer  containing  a  general 
denial  of  each  and  every  allegation  contaHied  in  the  petition  not 
expressly  admitted,  may  in  the  discretion  of  the  trial  court,  when  it  is 
a  matter  of  doubt  as  to  what  allegations  are  admitted,  be  required  to 
be  made  more  specific.     Hintrager  v.  Bichter,  222. 

Special  Defenses.    See  Religious  Societies,  4. 

COUNTEBOLAIM. 

4.  Replevins-chattel  mortgage.  In  an  action  of  replevin  brought 
by  a  mortgagee  for  the  recovery  of  mortgaged  chattels,  a  counter- 
claim for  the  return  of  property  not  covered  by  the  mortgage,  or  for 
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PLEADING.    Counterclaim.    Continwd. 

jadgment  for  the  valae  thereof,  is  not  allowable  under  seetion  3226  of 
the  Code,  providing  that  in  such  action  no  counterolaim  shall  be 
allowed.     Chapin  v,  Garrettson,  S77, 

BSPLY.  / 

5.  When  necessary.  An  answer  in  a  proceeding  for  assessment  by 
sheriff's  jury  of  damages  for  land  taken  by  a  railway  company  for 
right  of  way  alleging  that  the  proceeding  is  barred  by  the  statute 
of  limitations,  that  the  plaintiff  is  not  the  owner  of  the  land  in 
question,  but  that  the  defendant  is  the  owiv^r  ther^f  by  virtue  of  a 
purchase  at  a  foreclosure  sale  under  a  mechh:?ic's  lien,  and  though 
proper  condemnation  proceedings,  and  pleading  and  estoppel,  does 
not  require  a  reply.     Hartley  v,  K,  /•  N,  Ky  Co,f  455. 

Demurrsb. 

,  6.  Waiver— motion  for  verdict.  Where  certain  facts,  claimed  to 
constitute  a  defense  to  an  action,  were  pleaded  in  the  petition,  but 
no  demurrer  was  filed  attacking  that  pleading  upon  such  g^und, 
held,  that*  the  question  could  not  afterwards  be  raised  by  the  defend- 
ant upon  motion  to  direct  a  verdict  in  his  favor.    Dodge  v,  Davis,  77. 

Amendments. 

7.  Discretion  of  the  court.  After  a  demurrer  to  the  defendant's 
answer  had  been  sustained,  the  plaintiff  was  permitted  to  file  an 
amendment  to  his  petition  setting  out  in  greater  detail  the  facts  per- 
taining to  his  cause  of  action.  Heldf  that  the  allowance  pf  the 
amendment  was  no  abuse  of  the  discretion  of  the  court.  Sintraget^, 
Bichter,  t9». 

ISSXTES. 

8.  Issues-— hovo  found— statement  of  conclusion.  An  issue  of  fact  is 
not  formed  by  the  statement  of  a  conclusion  drawn  from  facts  not 
pleaded.    Id. 

Waiver  of  errors. 

9.  Amendment  of  petition  after  demurrer.  Error  in  sustaining  a 
demurrer  to  a  pleading  will  be  deemed  waived  by  the  subsequent 
amendment  of  the  pleading  demurred  to  so  as  to  conform  to  the 
ruling  of  the  court.     Scholl  v.  Bradstreet  Co.,  551, 

10.  Demurrer.  Error  in  sustaining  a  demurrer  to  an  answer  is 
waived  by  the  defendant  pleading  over.  Martin  v.  Capital  Ins,  Co., 
648, 

11.  Estates  of  decedents— petition  addressed  to  wrong  court— waiver. 
The  plaintiff's  petition  was  addressed  to  the  circuit  court,  which  at 
the  time  the  petition  was  prepared  had  jurisdiction  of  matters  in 
probate.  At  the  time  the  petition  was  filed  the  circuit  court  had 
been  abolished,  and  the  district  court  had  succeeded  to  its  probate 
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PLEADING.    Waivkr  of  errors.    CaniiMMd. 

jnrisdiotiony  and  the  petition  was  filed  in  the  district  eourt  without 
change  in  the  address.  Held,  that  the  error,  if  material,  was  waived 
by  the  failure  of  the  defendant  to  make  objection  thereto  In  the  dis- 
trict conrt.     Ury  v.  Bush,  698. 

POWER  OP  ATTORNEY.    See  Agency,  3,  4. 

PRACTICE  AND  PROCEDURE. 

Parties  to  action. 

1.  Foreclosure  of  mortgage — mortgagor  not  necessary  party.  In  an 
action  to  forclose  a  mortgage  upon  real  estate  the  mortgager  is  not  a 
necessary  party  where  he  has  disposed  of  his  interest  in  the  mort- 
gaged premises,   and  no  personal  judgment  against  him  is  asked. 

V      Watts  V,  Creighton,  154, 

Accord  and  satisfaction. 

2.  Plea — how  presented.  The  plea  of  an  accord  and  satisfaction  to 
an  action  upon  a  contract  should  be  presented  by  answer;  it  cannot 
be  presented  by  a  motion  to  dismiss,  supported  by  affidavit,  where 
the  accord  is  disputed.     George  v,  C,  F.  M.  4"  D,  M.  I^y  Co.,  690. 

Trial  in  criminal  causes. 

3.  Time  of— continuance.  The  continuance  of  a  criminal  cause 
without  objection,  under  a  general  order  of  court,  from  one  term  to 
another  to  convene  about  sixty  days  hence,  after  a  trial  at  the  former 
term  resulting  in  a  disagreement  of  the  jury,  will  not  entitle  the 
defendant,  under  section  4614  of  the  Code,  to  a  dismissal  of  the  cause 
at  the  commencement  of  the  term  to  which  the  same  was  continued. 
State  V.  Efike,  35, 

Evidence. 

4.  \  Cross-examination,  A  witness  cannot  be  inquired  of  upon 
cross-examination  as  to  matters  which  were  not  the  subject  of  his 
examination  in  chief.    Martin  v.  Capital  Ins.  Co.,  643. 

5.  Admission  of-— ruling  of  court.  The  trial  court  may,  in  its  dis- 
cretion, withhold  its  ruling  upon  the  admissibility  of  proof  of  a  fact, 
proposed  to  be  shown  by  the  testimony  of  a  witness,  until  questions 
to  elicit  such  proof  have  been  asked.    Id. 

6.  Rebuttal — hurden  of  proof  on  defendant.  Where  the  burden  of 
proof  as  to  a  fact  in  issue  is  upon  the  defendant,  the  court  may,  in 
its  discretion,  permit  evidence  upon  such  question  to  be  introduced 
in  behalf  of  the  plaintiff  in  rebuttal  of  evidence  offered  by  the  defend- 
ant, after  the  evidence  on  both  sides  has  been  closed.    Id. 

7.  Improper  on  Gross-examination.  Evidence  which  is  material  to 
the  issues  in  a  cause,  and  which  would  be  admissible  if  offered  by 
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the  witnesses  of  the  party  whose  case  it  supports,  may  properly  be 
excluded  when  it  is  soufi^ht  to  introduce  it  through  improper  cross- 
examination.     State  V,  Larson,  659. 

Equitable  reuef. 

8.  Replevin — answer  asking  affirmative  equitable  relief— motion  to 
strike.  Where  in  an  action  to  recover  specific  personal  property, 
alleged  to  be  wrongfully  held  by  the  defendant  under  a  chattel  mort- 
gage which  had  been  satisfied,  the  defendant  answered  claiming  that 
he  held  said  chattel  mortgage,  together  with  a  mortgage  on  real  estate 
in  the  form  of  a  deed,  as  security  for  an  indebtedness  paid  by  him  on 
account  of  the  plaintiff,  and  asked  that  the  husband  of  the  plaintiff 
be  made  a  party,  and  that  he  have  a  foreclosure  of  said  mortgages, 
held,  that  the  action  of  the  court  in  refusing  to  transfer  said  cause  to 
the  equity  side  of  the  docket,  and  in  striking  the  parts  of  said  answer 
asking  a  foreclosure  of  said  mortgages,  and  other  equitable  relief,  was 
proper.     Beroud  v.  Lyons,  489. 

9.  Railroad  commissioners— orders — remedy  for  enforcement — manda- 
mus not  exclusive.  The  remedy  provided  by  statute  for  the  enforce- 
ment of  orders  of  the  railroad  commissioners  by  action  of  mandamus 
is  not  exclusive.    State  v.  M.  C.  4r  Ft.  D.  Ry  Co.,  616. 

Questions  for  jury. 

10.  Special  findings— undisputed  facts.  A  party  is  not  entitled  to 
have  submitted  to  the  jury  for  their  special  findings  interrogatories 
in  relation  to  facts  about  which  there  is  no  dispute.  Wheelan  v.  C,  M. 
#•  St.  P.  Ky  Co.,  167. 

11.  Fire  insurance — risk — use  of  premises  for  unlawful  purposes. 
Whether  the  use  of  premises  for  a  use  different  from  that  named  in 
the  conditions  of  a  policy  of  insurance  against  fire,  and  which  is  itself 
unlawful,  has  the  effect  to  increase  the  risk,  is  a  question  for  the  jury. 
Martin  v.  Capital  Ins.  Co.,  64S. 

Direction  to  jury  as  to  verdict. 

12.  New  rule  established.  A  motion  to  direct  a  verdict  should  be 
sustained  when,  considering  all  of  the  evidence,  it  clearly  appears  to 
the  court  that,  if  a  verdict  were  found  in  favor  of  the  party  upon  whom 
the  burden  of  proof  rests,  it  would  be  tbe  duty  of  the  court  to  set  it 
aside.    Meyer  v.  Houck,  S19. 

13.  Evidence  without  conflict.  If,  where  the  evidence  in  a  cause  is 
without  conflict,  the  facts  are  such  that  different  minds  might  reach 
different  conclusions,  the  determination  of  the  case  should  be  left  with 
the  jury.    King  f  Co.  v.  Bird,  635, 
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Bill  op  exceptions. 

14.  Appeal — time  of  filing.  Where  nearly  two  months  after  the 
expiration  of  the  time  agreed  upon  between  the  parties  to  a  cause 
for  filing  a  bill  of  exceptions,  the  defeated  party,  at  a  subsequent 
term,  by  motion  in  the  district  court,  without  notice  to  the  opposite 
party,  obtained  leave  to  file  a  bill  of  exceptions  within  ten  days 
thereafter,  Jwld,  that  the  trial  court  was  without  power  to  make  the 
order.     Rosenhaum  v.  Partch,  409. 

PRACTICE  IN  SUPREME  COURT. 

Record. 

1.  Abstract  must  contain  all  the  evidence — new  trial — verdict  contrary 
to  the  evidence.  The  action  of  the  district  court  in  refusing  to  grant  a 
new  trial  upon  the  ground  that  the  verdict  of  the  jury  is  contrary  to 
the  law  and  the  evidence,  will  not  be  reviewed  in  the  supreme  court 
where  the  record  does  not  purport  to  contain  all  of  the  evidence  in  the 
cause,  though  the  opinion  of  the  trial  judge,  finding  that  the  verdict 
should  have  been  for  a  larger  sum,  was  incorporated  in  a  bill  of  excep- 
tions, and  presented  in  the  record  in  the  supreme  court.  Kinser  v. 
Soap  Creek  Coal  Co.,  S6. 

2.  Abstract  must  contain  all  the  evidence  offered — certificate  of  trial 
judge.  A  certificate  of  a  trial  judge  that  a  transcript  in  an  equity 
cause  contains  all  the  evidence  offered  and  introduced  "on  the  trial," 
is  not  sufficient  to  warrant  the  supreme  court  in  entertaining  the 
the  appeal.    Bank  of  Monmouth  v.  Ash,  74. 

3.  Equity  cause — documentary  evidence.  Where  documentary  evi- 
dence, introduced  upon  the  trial  of  an  equity  cause,  is  sufficiently 
identified  by  dates  and  otherwise  in  the  reporter's  shorthand  notes, 
it  need  not  be  otherwise  presented  in  the  reporter's  transcript  of  the 
evidence  y  and  the  certificate  of  the  trial  judge  to  said  shorthand 
notes  and  copied  by  the  reporter  into  his  transcript,  is  sufficient  to 
make  said  evidence  a  part  of  the  record.    Richardson^  v.  Grays,  149, 

4.  Transcript  of  evidence  in  equity  cause.  Under  the  provisions  of 
section  2742  of  the  Code  requiring  that  the  evidence  in  equity  causes 
be  taken  down  in  writing,  and  that  the  same  shall  be  certified  by  the 
judge  within  the  time  allowed  for  appeal,  the  filing  of  the  official 
reporter's  shorthand  notes  of  the  testimony  in  a  cause  within  the 
time  allowed,  with  the  certificate  of  the  judge  that  the  same  con- 
tain all  the  evidence  introduced  upon  the  trial  of  said  cause,  but  of 
which  no  translation  has  been  filed,  will  not  entitle  the  appellant  to 
a  trial  de  novo  in  the  supreme  court.    Baldwin  v.  Byder,  S61, 

5.  Abstract — denial  by  appellee.  Where  by  an  amendment  to  the 
appellant's  abstract  an  appellee  denies  that  the  record  presented  by 
said  abstract  is  sufficient  to  present  the  appeal  in  such  cause,  but 
does  not  uudertake  to  correct  the  mistakes  nor  supply  the  defects  in 
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said  abstract,  and  nothing  further  is  presented  by  the  appellant  in  snp 
port  of  the  record  made,  nor  to  supply  its  defects,  if  any,  his  appeal 
will  be  dismissed.     Chapin  v.  Garrettson,  S77, 

Questions  considered  ok  appeal. 

6.  Musi  he  within  the  issues  in  lower  court.  Questions  whieh  are  not 
within  the  issues  raised  by  the  pleadings  in  the  distri^ot  court  will 
not  be  considered  by  the  supreme  court  upon  appeal.  Dodge  v,  Davis, 
77. 

7.  Objections  not  ynade  in  trial  court.  The  supreme  court  will  not 
consider  upon  appeal  questions  which  were  not  raised  in  the  district 
court.    In  re  Will  of  Capper ^  82. 

8.  Appeal  from  order  on  motion— exception — record.  Where  the 
record  of  the  action  of  the  district  court,  upon  a  motion  on  the  part 
of  the  plaintiff  to  dismiss,  recited  '^that  the  court  being  fully  advised 
in  the  premises,  doth  overrule  said  motion.  Thereupon  the  jury  is 
instructed  by  the  couit  to  return  a  *verdict  for  the  defendant,  which 
is  accordingly  done.  To  which  the  plaintiff  accepts,'' ^2d,  that  the 
exception  must  be  construed  as  referring  to  the  instruction  to  the 
jury  only,  and  no  exception  having  been  taken  to  the  ruling  upon  the 
plaintiff's  motion,  she  was  not  entitled  to  have  the  action  of  the  court 
thereon  reviewed  upon  appeal,     Westldke  v.  City  of  Muscatine,  119. 

9.  Appellant  not  the  real  party  in  interest-judgment.  The  plaintiff, 
having  recovered  a  judgment  upon  said  accounting,  and  disposed  of 
the  same,  held,  that  she  was  not  in  a  position  upon  appeal  to  com- 
plain that  said  judgment  was  not  made  a  lien  upon  the  property  of 
the  firm.    Kemmerrer  v.  Kemmerrer,  19S. 

10.  Jurisdiction— objection  first  raised  in  supreme  court.  An  objection 
to  the  jurisdiction  of  the  district  court  to  entertain  an  action  may 
be  raised  for  the  first  time  in  the  supreme  court.  City  of  Lansing  v,  C, 
M.  4r  St.  P.  Ry  Co.,  il6. 

11.  Equity  cause — plea  in  bar — trial  de  novo.  In  an  action  in 
equity  to  declare  a  trust  and  enforce  the  same,  the  defendants 
answered  denying  the  allegations  of  the  petition,  and  pleading  a  former 
adjudication  in  bar  of  the  action.  Upon  a  trial  under  the  issues  thus 
joined  the  defendants  put  in  evidence  the  pleadings  in  the  former 
case,  and  the  judgment  of  the  district  court  thereon,  and  the  plain- 
tiffs introduced  the  opinion  of  the  supreme  court  upon  appeal  from 
said  judgment.  Without  other  evidence  the  case  was  submitted  to 
the  district  court,  which  found  in  favor  of  defendants  upon  the  plea 
in  bar,  and  rendered  a  decree  dismissing  the  plaintiff's  petition.  Held, 
upon  appeal,  that  in  the  absence  of  any  agreement  between  the 
parties,  the  plaintiffs  were  not  entitled  to  have  first  determined  the 
plea  of  former  adjudication  before  a  trial  upon  the  other  issues 
involved  in  the  case,  and  the  cause  being  triable  de  novo  in  the 
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supreme  court,  the  issue  of  former  adjudication  would  not  be  consid- 
ered, as  in  any  event  the  judgment  must  be  affirmed  because  of  the 
absence  of  any  evidence  to  support  the  allegations  of  the  petition. 
Butterfield  v.  Institute,  404, 

12.  Neqligence— personal  injury  ^agency.  The  trial  court  having 
excluded  proof  of  conversations  had  with  the  defendant's  agent  the 
day  after  the  accident,  held,  that  the  correctness  of  the  ruling  could 
not  be  determined  in  the  absence  of  any  Indication  of  what  it  was 
intended  to  prove  thereby.    Eirsehl  v,  Ctue  Mciehine  Co.,  451. 

13.  Materiality  of  evidence — record.  The  materiality  of  evidence, 
which  the  record  shows  was  upon  the  motion  of  the  complaining 
party,  stricken  from  the  record,  will  not  be  considered  upon  appeal. 
Fenninffton  v.  Foe,  Mut,  lAfelns,  Co.,  468, 

14.  Objections  to  evidence.  Questions  concerning  the  admissibility 
of  evidence,  which  were  not  raised  upon  the  trial  in  the  district  court, 
will  not  be  considered  upon  appeal  by  the  supreme  court.  Lee  ^ 
Jamieson  v.  Ferdval,  6S9. 

15.  Evidence  on  questions  not  in  issue.  The  efFect  of  evidence  pro- 
duced on  the  trial  of  a  cause  upon  a  question  not  in  issue  will  not  be 
considered  upon  appeal  to  the  supreme  court.  Martin  v.  Capital  Ins, 
Co.,  64S. 

RSVEBSIBLB  ERBOR.  « 

16.  Findings  of  tri<tl  court-^evidence.  While  upon  an  appeal  in  a 
law  action  tried  to  the  court  the  findings  of  the  district  court  have  the 
force  of  a  verdict  of  a  jury,  if  such  findings  are  not  supported  by  the 
evidence  the  cause  will  be  reversed.    Lally  v,  Fita  Henry,  49. 

NOK-REVERSIBLE  ERROR. 

17.  Conflict  of  evidence — verdict, — The  supreme  court  will  not  dis- 
turb the  verdict  of  a  jury  upon  the  ground  that  it  is  not  sustained  by 
the  evidence  when  the  evidence  is  so  confiicting  as  to  be  irrecon- 
cilable.   State  V.  Enke,  S5, 

18.  Fire  insurance— proofs  of  loss — evidence.  The  jury  having  been 
instructed  that  the  plaintiff's  right  to  recover  depended  upon  his 
proving  a  waiver  of  proofs  of  loss  as  required  by  law,  held,  that  the 
int^roduction  of  evidence  that  the  plaintiff  mailed  proper  proofs  of 
loss  to  the  defendant  after  the  expiration  of  the  sixty  days  allowed 
by  statute,  though  immaterial,  was  error  without  prejudice.  Harris 
V.  Fhomix  Ins,  Co,,  tS8, 

19.  Attachment — writ  wrongfully  sued  out  —  damages — remittitur. 
Where,  in  an  action  to  recover  damages  for  the  wrongful  suins  out 
of  an  attachment,  evidence  was  admitted  as  to  the  rental  value  of  a 
building  levied  upon,  but  after  the  return  of  the  verdict  of  the  jury 
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the  court  required  the  attachment  defendant  to  remit  the  value  of  the 
rents,  and  rendered  judgment  for  the  amount  of  the  verdict  less  the 
sum  remitted,  h^ld,  that  any  error  there  may  have  been  in  the  sub- 
mission of  such  question  to  the  jury  was  without  prejudice  to  the 
attaching  creditor.    Hurlbui,  Hess  4"  CJo-  ^-  Hardenbrook,  606. 

20.  Breach  of  warranty — nominal  damages — appeal.  A  judgment 
in  an  action  for  damages  for  the  breach  of  covenants  of  warranty  in 
a  deed  will  not  be  reversed  upon  appeal  because  of  the  failure  to 
allow  the  plaintiff  nominal  damages,  even  though  it  appear  that  the 
plaintiff  was,  to  such  extent,  entitled  to  relief.  Harwood  v,  Lee, 
62S. 

21.  Appeal — error  tDithout  prejudice.  Error  in  the  exclusion  of  evi- 
dence which  is  subsequently  admitted  at  another  stage  in  the  trial, 
and  is,  therefore,  without  prejudice,  is  not  a  good  ground  of  complaint 
upon  appeal.    Martin  v.  Capital  Ins.  Co.,  64S, 

22.  Conflict  of  evidence — court  findings.  Where  the  evidence  is 
conflicting  the  findings  of  the  district  court  are  conclusive  as  to  the 
fabts  found  upon  appeal  to  the  supreme  court.  Crittenden  v.  Ins.  Co.^ 
66t. 

23.  InstructUms — error  without  prejudice.  The  refusal  of  the  dis- 
trict court  to  give  to  the  jury  certain  instructions  asked,  which  might 
properly  have  been  given,  is  not  ground  for  reversal  when  the  matter 
of  such  instructions  is  contained  in  the  instructions  given  by  the 
court,  and  which  are  quite  as  favorable  to  the  party  whose  instruc-^ 
tions  have  been  refused.    State  v}  Larson,  659. 

See  Evidence,  15. 

Presumption  in  favor  of  trial  court.    See  Limitation  of  Actions,  2. 

Costs. 

24.  Record — immaterial  portions.  Where  upon  appeal  immaterial 
portions  of  the  record  are  included  in  the  abstract,  the  cost  thereof 
will  be  taxed  to  the  party  incurring  the  same.  Bigelow  v.  Hoover, 
161. 

25.  Unnecessary  abstracts  and  arguments.  When  the  appellant's 
abstract  in  a  cause  consisted  largely  of  a  printed  transcript  of  the 
record,  and  upon  a  rehearing  he  filed  two  partial  abstracts  of  the 
record,  and  four  printed  arguments,  one  of  the  latter  being  in  large 
part  a  mere  repetition  of  portions  of  another,  l^eld,  that  the  appellant 
would  be  allowed  costs  only  for  its  argument  upon  the  first  submis- 
sion, and  for  part  of  its  argument  upon  the  rehearing,  but  nothing  for 
the  remainder  of  its  printing.  McDermott  v.  I.  F.  ^  S,  C.  B'y  Co,, 
180. 

26.  Amended  abstract.  Where,  upon  appeal,  an  amended  abstract 
filed  by  the  appellee  is  necessary  to  a  fair  understanding  of  some  of 
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the  rulings  of  the  district  court,  though  more  yoluminous  than 
necessary,  the  cost  thereof,  and  of  a  transcript  made  necessary  by 
such  abstract,  will  not  be  taxed  separate  to  the  appellee  where  the 
case  is  affirmed.    Meyer  v,'^  HoucJe,  S19, 

Behearikq. 

27.  Argument  of  new  questions  on  rehearing.  The  granting  of  a 
rehearing  in  a  cause  in  the  supreme  court  does  not,  without  express 
leave  of  court,  authorize  the  resubmission  of  the  cause  upon  a 
different  record,  nor  an  argument  of  questions  not  presented  upon  the 
first  submission.    McDermott  v.  J.  F.  4"  S.  C.  Bfy  Co.,  180, 

PRINCIPAL  AND  AGENT.     See  Agency. 

PROMISSORY  NOTES.    See  Bills  and  Notes. 

PUBLIC  LANDS. 
Military  land  warrants. 

1.  Power  of  attorney — validity.  Under  the  provisions  of  section  4 
of  the  act  of  congress  of  September  28,  1850,  providing  that  all  sales, 
letters  of  attorney,  or  other  instruments  of  writing  affecting  th^  title 
or  claim  to  any  military  land  warrant  or  certificate  issued  under  the 
provisions  of  said  act,  if  made  or  executed  prior  to  such  issue,  should 
be  null  and  void,  a  letter  of  attorney  giving  power  to  the  attorney 
therein  appointed  to  grant,  bargain  and  sell  certain  lands  that  should 
thereafter  be  located  under  a  warrant  accompanying  said  power,  and 
which  had  been  issued  to  the  warrantee  under  the  above  act  is  void, 
and  the  title  to  lands  located  under  such  power  is  vested  in  the 
warrantee.    Jones  v.  Warren,  S0(^ 

Possession. 

2.  Jurisdiction  of  state  courts.  The  courts  of  this  state  have 
jurisdiction  to  protect,  by  injunction,  the  possession  of  a  pre-emptor 
of  lands  against  the  interference  of  an  adverse  claimant,  pending  the 
determination  of  the  question  of  title  by  the  department  of  the 
interior.     Wood  v.  Murray,  506, 

3.  Pending  determination  of  title.  An  action  for  such  relief  may  be 
maintained  by  the  widow  of  the  pre-emptor  for  herself  and  her  minor 
children.    Id. 

RAILROADS. 
Commissioners. 

1.  Private  crossing — orders,  jurisdiction  of  district  courts  to  ertfbroe. 
An  order  by  the  railroad  commissioners  for  the  construction  of  a 
private  crossing  is  enforceable  by  the  district  court  under  the  provis- 
ions of  chapter  133,  of  the  laws  of  1884,  giving  to  said  court  "jurisdic- 
tion to  enforce  by  proper  decrees  ♦  ♦  ♦  the  rulings,  orders  and 
regulations  affecting  public  right,  made  *  *  *  by  the  board  of 
railroad  commissioners.    State  v,  M,  C,  f  Ft.  D,  Sy  Co,,  616, 
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2.    constitutional  law — exercise  of  Judicial  powers.    The  order 

of  the  railroad  commissioners  in  such  ease  not  being  in  the  nature  of  a 
judgment,  binding  upon  the  parties,  the  law  giving  the  commissioners 
jurisdiction  in  such  cases  to  determine  the  right  to  a  crossing  under 
the  law,  and  to  order  its  construction,  is  not  in  conflict  with  section 
1,  of  article  5,  of  the  constitution  of  this  state,  vesting  the  judicial 
powers  of  the  state  in  a  supreme  court,  district  court,  and  such  other 
courts  as  the  legislature  may  from  time  to  time  establish.     Id. 

3.  Orders — remedy  for  enforcement— mandamus  not  exclusive.  The 
remedy  provided  l^y  statute  for  the  enforcement  of  orders  of  the  rail- 
road commissioners  by  action  of  mandamus  is  not  exclusive.    Id. 

See  Paragraph  4. 

Crossing. 

4.  Private  crossing— jurisdiction  of  railway  commission.  The  right 
to  the  construction  of  a  private  railway  crossing,  under  the  provisions 
of  section  1268  of  the  Code,  is  so  far  public  in  its  nature  as  to  impose 
upon  the  state  the  duty  of  its  enforcement,  and  the  existence  of  such 
rijght  under  particular  circumstances  is,  therefore,  within  the  juris- 
diction of  the  board  of  railroad  commissioners  to  determine.  State  v, 
M.  C.  #  Ft,  D.  Ry  Co.,  616. 

Negligence. 

5.  Contributory  negligence — omission  of  railroad  to  sound  whistle  and 
ring  bell  at  ci;ossing — consti-uction  of  statute.  Under  chapter  104  of 
Acts  of  the  Twentieth  General  Assembly,  requiring  a  steam  whistle 
to  be  twice  sharply  sounded  by  a  locomotive  engine  at  least  sixty 
rods  before  a  highway  crossing  is  reached,  and  that  after  the  sounding 
of  the  whistle  the  bell  shall  be  rung  continuously  until  the  crossing  is 
passed,  and  providing  that  the. railroad  company  shall  be  liable  for 
all  damages  which  shall  be  sustained  by  any  person  by  reason  of 
such  neglect,  the  omission  of  such  duty  will  not  render  a  railroad 
company  liable  in  damages  fof  personal  injuries  sustained  at  a  rail- 
road crossing,  without  regard  to  the  negligence  of  the  person  injured. 
Sala  V.  C,  B.  I.  4-  P.  Ky  Co.,  678. 

Speed  op  trains. 

6.  Regulated  by  city  ordinance — reasonableness.  While  crossing  the 
defendant's  right  of  way  in  a  carriage  at  a  point  about  three-quarters 
of  a  mile  north  of  its  station  in  the  town  of  W.,  the  plaintiff  was 
struck  by  an  engine  running  south  at  a  high  rate  of  speed  towards  the 
station,  and  injured.  The  traveled  portion  of  the  highway  at  such 
crossing  was  within  the  corporate  limits  of  said  town,  and  from  that 
point  the  defendant's  road  extended  southward  parallel  to,  and  within 
about  twenty  rods  of,  a  street  of  the  town  on  the  east.  On  the  west 
side  of  its  road  the  land  was  used  for  agricultural  purposes.  The 
evidence  did  not  show  how  far  south  from  the  crosoing  the  defeud- 
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RAILROADS.    Speed  op  trains.     Continued. 

ant's  right  of  way  was  fenced,  nor  the  amount  of  travel  there  was 
upon  the  street  to  the  east  of  it.  Held,  that,  under  the  above  circum- 
stances) an  ordinance  of  said  town  prohibiting  any  locomotive 
attached  to  a  passenger  train,  using  air  brakes,  from  running  within 
the  limits  of  the  corporation  at  a  rate  of  speed  greater  than  ten  miles 
an  hour,  was  not  unreasonable.  Larkin  v.  B,,  C^E.^'  ^'^tf  ^'f  ^^^• 
See  Master  and  Servant;  Negligence. 

RAPE.    See  Criminal  Law,  16,  17. 

REAL  PROPERTY. 
Adverse  possession. 

1.  Tenants  in  common — action  against  cotenant  for  waste  and  use. 
Where  one  tenant  in  common  has  ousted  his  cotenant  from  the  pos- 
session of  lands,  denying  his  right  to  participate  in  its  profits,'  and 
claiming  the  exclusive  right  to  use  and  occupy  the  same,  the  ousted 
tenant  may  maintain  an  action  against  the  tenant  in  possession  for 
the  value  of  the  use  of  the  land,  and  for  waste  committed  thereon. 
Dodge  v.  Davis,  77. 

Title.  ' 

2.  Conflicting  conveyances — bona  fide  purchasers,    A  bona  fide  pur- 
chaser of  real  estate  for  value  will  take  title  thereto  as  against  the 
holder  of  a  prior  unrecorded  deed  of  which  the  purchaser  ^^ 
actual  notice.    Id,  ^ 

3.  Occupation  by  grantor — notice.    Continuance  in  the  ocoup*    «veT 
real  estate  by  one  after  the  execution  of  a  deed  purporting  ^^      Tigbita 
a  full  title  to  another,  is  not  sufficient  to  impart  notice   of  ^^^ 
thereto  reserved  by  the  grantor.    Id,  A^ntft 

4.  Adverse  possession — holding  against  mortgagee.      '^^^  ^^  -^^  -prop* 
having  given  to  C.  a  sum  of  money  with  which  to  purcliase       .^•g^d©  ^ 
erty  in  controversy,  C.  caused  a  conveyance  thereof  to  be  _    ^^^^ba^® 
himself,  and  executed  a  mortgage  to  S.  for  a  part   of  the    I'  ♦\t\©  ^ 
money.  *  Without  knowledge  of  the  fact  that  C.  had  takers         ^ant* 
himself,  nor  that  said  mortgage  had  been  executed^  the  d®  ^^^ 
entered  into  possession  and  so  continued  for  more  than  ten  yea.       -  upon 
a  time  C.  paid  the  taxes  on  the  property,  and  also  the   inters-      fend- 
the  mortgage  notes,  and  finally  conveyed  the  property  to  the  ^^^ 
ants  subject  to  the  mortgage.     Held,  that  the  def  edants   GonlC  ^^^ 
acquire  a  title  to  the  property  through  adverse  possession  as     ag 

the  mortgagee  under  said  mortgage,  or  his  assignee.        Jrcitts  t^.     or  y 
ton,  164, 
'      5.    Adverse  possession— what  sufficient.    Where  certain  land  Ix  as  been 
fenced  by  the  owner  of  a  quarter  section  under  a  claim  of    i-i^tt,  hi 
possession  thereof  is  sufficient  basis  for  a  daina   of    title      tlirough 
adverse  possession,  whether  said  land  constitutes    a  P*rtj     of  said 
quarter  or  not.    Doolittle  v,  Bailey,  S98, 
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BEAL  PROPERTY.    Title.     Continued. 

6.  Adverse  possession — evidence.  The  enclosure  of  land  with  prop- 
erty adjacent  thereto  by  one  making  no  claim  of  title  to  either  tract, 
and  the  occupation  thereof  for  twenty-one  years^  is  not  sufi&eient  to 
support  a  title  by  prescription.    McCarty  v.  Bochel,  427, 

7.  Condemnation  proceedings.  In  a  proceeding  for  assessment  of 
damages  for  land  taken  by  a  railway  company  for  right  of  way.  The 
plaintiffs  being  claimants  to  the  property  in  controversy  through 
divers  conveyances,  made  by  the  only  persons  interested  in  the  prop- 
erty, and  designed  to  vest  an  absolute  title  therein,  heldj  to  be  the 
owners  for  the  purposes  of  such  proceeding,  although  some  of  said 
conveyance!!  were  defective.    Hartley  v.  K.  ^  N,  Ky  Co.,  465. 

RECEIVERS. 

Authority. 

1.  Disposition  of  property  at  private  sale — validity.  A  receiver 
having  been  authorized  to  sell  certain  real  estate  at  private  sale,  and 
the  same  being  undisposed  of  at  the  time  of  the  final  decree,  he  was 
ordered  by  said  decree  to  sell  said  property  i»t  public  sale,  after 
notice  as  in  sales  upon  execution.  Pending  an  appeal  from  the  final 
decree  the  receiver  notified  ^he  plaintiff,  who  was  bondsman  for  the 
receiver,  that  he  had  an  opportunity  to  sell  said  property  at  private 
sale,  stating  the  price  offered,  but  not  disclosing  to  whom  the  sale 
was  to  be  made.  Understanding  that  he  was  to  be  notified  if  the 
plaintiff  objected  to  the  sale,  and  not  hearing  of  any  objection  the 
receiver  sold  the  property  at  private  sale  to  his  sons  for  a  sum  in 
excess  of  its  appraised  value .  Heldy  that  the  receiver  was  warranted 
in  construing  the  plaintiff's  silence  .as  an  assent  to  the  sale,  and 
having  the  acquiescence  of  all  parties  concerned  he  was  authorized  in 
thus  disposing  of  the  property,  whether  the  first  of  the  above  orders  • 
of  the  court  was  superseded  or  not  by  the  final  decree.  Tetser  v, 
Applegate,  121. 

2.    .    Such    a  sale  will    not  be    deemed   invalid 

because  of  the  relationship  existing  between  the  receiver  and  the  pur- 
chaser, where  it  appears  that  it  was  made  in  good  faith,  for  full  value, 
with  the  implied  consent  of  the  party  complaining,  and  that  those 
interested  are  not  prejudiced  thereby.    Id, 

REDEMPTION. 

Terms  op. 

1.  Conveyance  by  deed  absolute  as  security— possession  by  grantee-^ 
recovery  for  improvements.  Where  a  grantee  of  lands,  under  a  con- 
veyance intended  as  security,  entered  into  possession,  and  with  the 
knowledge  and  consent  of  the  grantor,  made  valuable  improvements 
thereon,  held,  in  an  action  brought  by  the  grantor » to  redeem  said 
lands  from  said  conveyance,  that  the  grantee  was  entitled  to  recover, 
in  addition    to  the  debt  thus   secured,  the  actual   value   of  said 
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REDEMPTION.    Terms  op.     Continued. 

improvements,  unless  the  cost  was  so  great  as  to  indicate  that  the 
grantee  intended  thereby  to  prevent  redemption  Qleiaer  v.  McGregor, 
489. 

Time. 

2.  Deed  intended  as  a  mortgage—time  for  redemption.  Where  a 
deed  absolute  was  intended  only  as  security,  in  a  suit  brought  by  the 
grantor  to  redeem  from  said  conveyance,  an  allowance  of  six  months 
within  which  the  grantor  may  redeem  under  the  decree  of  the  court 
is  not  unreasonable.    Id, 

RELKJUOUS  SOCIETIEa 

SUBSRIPnONS. 

1.  Conditions — evidence.  In  an  action  by  a  corporation,  oi*ganized 
for  religious  purposes,  for  the  recovery  of  moneys  held  by  the  treas- 
urer of  a  society  composed  of  the  members  of  said  corporation,  and 
organized  for  the  purpose  of  raising  funds  in  aid  of  an  enterprise 
contemplated  by  the  parent  society,  the  defense  was  that  the  moneys 
had  been  contributed  upon  a  condition  which  had  not  been  complied 
with  by  the  plaintiff.  In  support  of  such  defense,  the  defendant  and 
others  were  permitted  to  testify  as  to  their  understanding  and  the 
understanding  of  others,  as  to  the  condition  upon  which  the  moneys 
held  by  the  treasurer  were  subscribed.  Held,  that  the  evidence  was 
properly  admitted  for  the  purpose  of  showing  what  was  the  general 
understanding  among  the  members  of  the  corporation  in  relation  to 
such  subscriptions.  '  if.  E.  Church  v.  Sweny,  6S7. 

2. .    The    condition    upon    which    the    defendant 

alleged  said  money  had  been  contributed  was,  that  the  plaintiff  should 
build  a  church  edifice  at  the  junction  of  certain  streets  named. 
Soon  after  the  organization  of  the  society  to  which  the  moneys  in 
question  had  been  paid,  the  plaintifiTs  board  of  ofi&cers,  having 
authority  to  act  for  the  corporation,  passed  a  resolution  directing  its 
trustees  and  building  committee  to  erect  a  church  on  the  site  above 
named,  and  no  action  was  taken  looking  to  the  change  of  such  site 
until  about  two  years  thereafter.  Seld,  that  the  evidence  tended  to 
show  that  the  moneys  in  question  were  contributed  upon  said  condi- 
tion as  contended  by  the  defendant.    Id. 

3.    auxiliary  society.    If  the  plaintiff  were  entitled  to  the 

moneys  in  question,  it  would  be  entitled  to  maintain  an  action  therefor 
against  the  defendant  whether  the  society  of  which  she  was  treasurer 
was  auxiliary  to  the  plaintiff  or  an  independent  society.    Id. 

4.    defenses.    The  defense  in  such  case  that  the  money  was 

contributed  upon  condition  is  not  personal  to  the  contributors.    Id, 

Vol.  85—54 
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replevin. 

Counterclaim. 

1.  Chattel  mortgage — return  of  property.  In  an  action  of  replevin 
brought  hj  a  mortgagee  for  the  recovery  of  mortgaged  chattels,  a 
counterclaim  for  the  return  of  property  not  covered  by  the  mortgage, 
or  for  judgment  for  the  value  thereof,  is  not  allowable  under  section 
3226  of  the  Code,  providing  that  in  such  action  no  counterclaim  shall 
be  allowed.     Chapin  v,  Oarrettson,  $74, 

Trial. 

2.  What  issues  triahle^conversion.  While  the  defendant  in  an 
action  of  replevin  cannot  recover  in  such  action  the  value  of  goods 
wrongfully  seized  under  such  writ,  the  question  whether  such  ^oods 
were  taken  is  properly  triable  in  such  action  for  the  purpose  of  deter- 
mining the  plaintiff's  right  to  the  possession  thereof.    Id. 

3.  Answer  asking  affirmative  equitable  relirf— motion  to  strike. 
Where  in  an  action  to  recover  specific  persona!  property,  alleged  to 
be  wrongfully  held  by  the  defendant  under  a  chattel  mortgage  which 
had  been  satisfied,  the  defendant  answered  claiming  that  he  held  said 
chattel  mortgage,  together  with  a  mortgage  on  real  estate  in  the  form 
of  a  deed,  as  security  for  an  indebtedness  paid  by  him  on  account  of 
the  plaintiff,  and  asked  that  the  husband  of  the  plaintiff  be  made  a 
party,  and  that  he  have  a  foreclosure  of  said  mortgages,  held,  that 
the  action  of  the  court  in  refusing  to  transfer  said  cause  to  the 
equity  side  of  the  docket,  and  in  striking  the  parts  of  said  answer 
asking  a  foreclosure  of  said  mortgages,  and  other  equitable  relief,  was 
proper.    Beroud  v,  Lyons,  48$, 

SALES. 

Change  of  possession. 

1.  Question  for  the  jury— evidence.  After  the  sale  of  a  com  sheller 
to  the  plaintiff  it  remained  for  some  montha  in  a  shed  belongiag  to 
the.plaintiff,  about  two  miles  from  his  home,  where  it  had  been 
kept,  when  not  in  use,  by  the  plaintiff's  vendor.  The  latter,  with  the 
consent  of  the  plaintiff,  afterwards  removed  the  sheller  a  short 
distance  away,  used  it,  and  then  returned  it  to  the  shed,  where  it 
remained  until,  the  owner  of  the  lot  upon  which  the  shed  was  located 
desiring  to  have  the  shed  removed,  the  vendor's  hired  man,  without 
the  knowledge  of  the  vendor,  removed  It  to  the  latter' s  home,  where 
it  remained  until  taken  by  the  defendant  under  an  execution  against 
the  vendor.  The  vendee  having  brought  this  action  against  the  officer 
to  recover  possession  of  the  sheller,  held,  that  the  question  whether 
there  had  been  a  change  in  the  possession  of  the  property  after  the 
sale  should  have  been  submitted  to  the  jury,  and  that  the  court  erred 
in  directing  a  verdict  for  the  plaintiff.     Wessels  v,  McCann,  424, 
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SALES.     Continued. 
Parties. 

2.  Contract  of  agent — liability  of  principal.  The  defendant  haying 
written  a  scale  company  for  terms  for  the  erection  of  a  track  scale  of 
a  size  indicated,  and  requested  that  quotations  be  sent  to  one  "H., 
manager,  Seymour,  Iowa;"  the  scale  company  sent  its  representative 
to  Seymour,  where  a  contract  was  obtained  for  the  sale  and  delivery 
of  a  scale  of  the  kind  above  indicated,  and  at  a  price  named,  and 
signed  by  H.,  as  manager.  When  the  scale  was  delivered,  there  was 
endorsed  upon  said  contract  the  following:  "Received  ♦  ♦  *  the 
track  scale,  No.  1236,  in  good  order,  as  per  within  contract,  P.  A.  H., 
manager  for  Seymour  Coal  Co."  The  evidence  showed  that  the 
Seymour  Coal  Co.  was  merely  the  name  given  to  an  enterprise 
conducted  solely  by  the  defendant.  B€ld,Hhfkt  the  defendant  was 
liable  for  the  price  of  the  scale  as  provided  in  said  contract  with  H. 
Wishard  v.  McNeill,  474, 

3.    .     The    defendant    having    referred   the    scale 

company  to  H.  as  manager  of  his  business,  heldy  that  the  company 
was  warranted  in  arranging  the  details  of  the  contracj  with  H.     Id, 

4.  Mortgage — estoppel.  After  the  sale  of  the  scale  in  question,  the 
Seymour  Coal  Company,  a  corporation,  was  organized  through  the 
promotion  of  the  defendant,  and  the  scale  company  took  from  such 
corporation  a  mortgage  upon  the  scale  as  security  for  the  purchase 
price.  The  scale,  however,  had  previously  been  sold  to  a  third  party, 
and  the  scale  company  took  nothing  by  its  mortgage.  Beld,  that  the 
company  was  not  estopped  by  the  acceptance  of  such  mortgage  from 
making  any  claim  against  the  defendant  for  the  purchase  price.    Id, 

5.  Declarations  of  agent — cotnpetency.  The  testimony  of  the  rep- 
resentative of  the  scale  company  as  to  conversations  with  H.  at  the 
time  the  contract  was  made,  held,  admissible  in  view  of  the  fact  that 
H.  was  a  witness  for  the  defendant,  and  testified  as  to  the  details  of 
the  transaction,  and  that  nothing  was  said  to  indicate  that  the  defend- 
ant was  liable  for  the  scale.    Id. 

6.  Admissions — evidence.  Proof  that  the  defendant  agreed  with 
the  plaintiff  that  if  he  would  foreclose  the  above  mortgage  on  the 
scale,  sell  it  for  what  it  would  bring,  and  credit  the  amount  realized 
upon  the  contract,  he  would  pay  the  balance,  held,  to  be  competent 
as  an  admission  of  liability  on  the  part  of  the  defendant,  and  as  con- 
tradicting his  testimony  upon  that  question.    Id, 

SCHOOLS. 
Directors. 

Action—powers  of  president  of  school  board.  Section  1740  of  the 
Code  providing  that  the  president  of  a  district  school  board  ''shall 
appear  in  behalf  of  his  district  in  all  suits  brought  by  or  against  the 
same,"  does  not  authorize  the  commencement  of  actions  in  the  name 
of  the  district  by  the  president  without  the  consent  of  the  board. 
Ind,  8,  Dist.  of  Cedar  31>.  v,  Wirtner,  S87. 
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SEDUCTION.    See  Criminal  Law,  18. 
STATUTE  OP  FRAUDS. 
Interest  in  real  estate.    Bee  Highways,  2. 

TAXATION  AND  TAX  TITLES. 
CoRRBonoN  OP  assessment. 

1.  Errors — duty  of  county  auditor.  A  county  auditor  cannot  refuse 
to  exercise  the  authority  conferred  upon  him  by  section  841  of  the 
Code,  for  the  correction  of  errors  in  the  assessment  of  taxes  because 
the  tax  book  in  which  such  correction  should  be  made  has  been 
delivered  to  the  county  treasurer.    Eidley  v.  Doughty,  418, 

Cbrtifioatb. 

2.  Bight  to  purchase — holder  of  naked  legal  title.  One  who  holds 
the  naked  legal  title  to  real  estate,  but  who  has  no  actual  ownership, 
nor  other  valid  interest  therein,  is  under  no  obligation  to  pay  the 
taxes  thereon,  and  may,  upon  being  required  to  quitclaim  the 
property  to  the  real  owner,  purchase  outstanding  tax  sale  certificates 
issued  against  the  same  while  he  or  his  grantors  held  the  legal  title  as 
aforesaid,  and  thereby  acquire  title  to  the  property  as  against  the 
owner  thereof.    Seymour  v,  Harrison,  ISO, 

Possession. 

3.  Limitation  of  actions — tenancy  in  common.  Where  the  owner  of 
an  undivided  one-half  interest  in  land  was  in  possession  under  claim 
of  title  to  the  whole,  held,  that  his  possession  did  not  inure  to  the 
benefit  of  the  holder  of  a  tax  deed  to  the  other  half,  as  a  tenant  in 
common,  so  that  an  action  attacking  the  same  would  be  barred  under 
the  provisions  of  section  902  of  the  Code.     Willcuts  v.  Rollins,  247, 

Beoovert  op  taxes  paid. 

4.  JAen — notice.  Where  a  purchaser  at  a  void  tax  sale,  and  his 
successive  grantees,  through  a  period  of  more  than  twenty-five  years 
paid  the  taxes  upon  certain  land,  held,  that  the  taxes  thus  paid  were 
not  a  charge  upon  the  land  in  the  hands  of  a  subsequent  purchaser 
thereof  from  the  real  owner  without  actual  notice  of  the  claim  under 
which,  nor  in  whose  behalf,  said  taxes  had  been  paid.  Brovon  v, 
Boole,  412. 

Bedekption. 

6.  Notice  to  redeem — service.  Personal  service  in  another  state  of 
the  notice  to  redeem  from  tax  sale  upon  the  person  in  whose  name 
the  property  sold  is  taxed,  supersedes  the  necessity  for  publication  of 
the  notice  as  provided  by  statute.  If  the  property  is  taxed  in  the 
name  of  the  holder  of  the  certificate,  no  notice  is  required. 
Seymour  v,  Harrison,  ISO. 
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Tax  deed. 

6.  Statute  of  limitations — homestead  rights.  Where  a  tax  sale  pur- 
chaser of  lands  occupied  as  a  homestead,  after  acquiring  a  tax  deed 
thereto,  leased  the  land  to'  the  former  owner,  but  did  no  other  act 
towards  taking  possession  until  after  five  years  froiti  the  date  when 
he  became  entitled  to  a  tax  deed,  and  it  appeared  that  the  wife  did 
not  join  with  her  husband  in  said  lease,  and  did  not  know  of  itp  exe- 
cution, and  that  subsequently  the  husband  made  a  conveyance  of 
the  land  to  the  wife,  htld,  that  all  rights  under  the  tax  deed  were 
extinguished.    Beedle  v,  Cowley ,  640, 

TENANTS  IN  COMMON. 
Adverse  possession. 

Action  against  cotenant  for  waste  and  use.  Where  one  tenant  in 
common  has  ousted  his  cotenant  from  the  possession  of  lands, 
denying  his  right  to  participate  in  its  profits,  and  claiming  the 
exclusive  right  to  use  and  occupy  the  same,  the  ousted  tenant  may 
maintain  an  action  against  the  tenant  in  possession  for  the  value  of 
the  use  of  the  land,  and  for  waste  committed  thereon.  Dodge  v, 
DaviSf  77, 

TITLE.    See  Action,  1,  2,  3;  Public  Lands,  1. 

USUBY.    See  Interest. 

WAIVEB.    See  Arbitration  and  Award,  6. 

WARRANTY.    See  Action,  1,  2,  3. 

WILLS. 

CONSTBUOnON. 

1.  Estate  for  life — rule  in  Shelley's  case.  Where  a  will  devised  to 
a  daughter  of  the  testator  his  whole  estate  ''for  and  during  her  life- 
time, to  have  and  to  enjoy  the  rents,  issues  and  profits  and  income 
of  the  whole  eft  said  estate,  real  and  personal,  to  her  separate  use 
and  benefit  for  and  during  the  term  of  her  natural  lifetime,  and 
on  her  demise  the  said  estate''  to  descend  and  ''vest  in  such  heirs 
of  her  body  begotten,  in  fee  simple,''  held,  that  the  daughter  took  an 
estate  for  life,  and  that  the  rule  in  Shelley's  case  was  not  applica. 
ble.    Kiene  v,  Omehle,  S12, 

Probate. 

2.  Foreign  wills — notice.  Under  the  provisions  of  section  2351  of 
the  Ck>de,  wills  probated  in  any  other  state  may  be  admitted  to 
probate  in  this  state  without  the  giving  of  notice  as  required  in  the 
probate  of  domestic  wills.    In  re  Will  of  Capper,  8S, 
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WILLS.    Probate.     Continued, 

3.  Foreign  will—^oof  of  probate.  The  oertifieate  of  the  clerk  of 
a  foreign  court  that  a  witness  named  appeared  before  him  and  made 
oath  to  certain  facts  touching  the  validity  of  a  will  thereto  attached 
as  being  the  last  will  and  testament  of  a  person  named,  and  stating 
that  said  will  was  duly  admitted  to  probate,  and  duly  proved  by  the 
testimony  of  said  witness,  and  that  a  complete  record  of  said  will  and 
of  said  testimony  has  deen  duly  made  in  the  records  of  the  county, 
but  not  showing  the  jurisdiction  of  the  court  to  entertain  such  proceed 
ing,  nor  presenting  a  copy  of  the  original  record  of  probate,  will  not 
entitle  the  will  to  be  admitted  to  probate  in  this  state.    Id, 

Becord. 

4.  Evidence,  The  record  of  a  transcript  of  a  will,  as  contained  in 
a  book  entitled  ''Miscellaneous  Records  of  Recorder's  Office"  of  a 
county  named,  showing  a  certificate  of  the  clerk  of  the  court  where 
said  will  was  probated,  attached  thereto,  and  reciting  that  said  will 
had  been  duly  approved  and  allowed  by  the  court,  and  that  the  paper 
attached  is  a  full  copy  of  such  will  and  of  its  approval,  is  not  com- 
petent evidence  of  such  will  and  of  the  probate  thereof.  McCarty  v, 
Bochel,  4S7. 

WITNESSES  ' 
Competency. 

1.  Transactions  with  decedents— parties  to  action.  One  who  is 
named  in  a  petition  as  a  party  defendant,  but  who  has  not  been 
served  with  notice  of  the  action,  nor  appeared  thei'eto,  is  not  a  party 
vo  such  action,  within  the  meaning  of  section  3639  of  the  Code, 
making  parties  to  an  action  incompetent  as  witnesses  in  relation  to 
any  personal  transaction  or  communication  between  such  party  and  a 
person  deceased  at  the  commencement  of  his  examination  as  a  wit- 
ness.    Oiesecke  B.  d-  S.  Mfg.  Co.,  v.  Seevers,  685, 

2.     party  into'ested  in  result  of  action.    A  member   of   a 

partnership  is  not  a  competent  witness  in  an  action  to  recover  for 
goods  sold  and  delivered  said  partnership  from  the  estate  of  one  who 
is  alleged  to  have  been  a  member  of  said  firm ;  such  witness  having 
an  interest  in  the  event  of  such  suit  within  the  meaning  of  section 
3639  of  the  Code.    Id, 

Credibiutt. 

3.  Interest — attorney — contingent  fee.  An  attorney  for  a  party  to  a 
cause  who  is  called  to  testify  in  behalf  of  his  client  maybe  questioned, 
upon  cross-examination,  as  to  whether  his  compensation  in  such  case 
is  dependent  upon  a  recovery  therein  by  his  client.  Harrington  «. 
City  of  Hamburg,  S72. 
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WITNESSES.     Continued. 
Impeaghmekt. 

4.  Interest  in  result  of  action.  One  who,  in  the  capacity  of  a  private 
detective,  has  been  instrumental  in  procuring  the  indictment  of  one 
for  a  felony,  and  who  has  testified  as  a  witness  for  the  state  to  an 
alleged  admission  of  the  accused  to  the  commission  of  the  offense 
charged,  may,  for  the  purposes  of  impeachment,  be  questioned  upon 
cross-examination  as  to  the  compensation  he  is  to  receive  for  his 
services  in  such  case,  and  whether  or  not  it  is  dependent  upon  his 
success  in  procuring  the  conviction  of  the  defendant.  State  v.  Car- 
roll, 1. 

5.  Evidence,  The  role  that  one  cannot  impeach  his  own  witness  does 
not  preclude  a  party  from  showing  a  fact  to  be  otherwise  than  as 
stated  by  a  witness  of  the  opposite  party  upon  cross-examination. 
Smith  V.  Uteschj  S81. 

6.  Evidence  entitled  to  some  weight— effect.  The  successful  im- 
peachment of  a  witness  by  proof  that  his  reputation  for  truth 
and  veracity  in  the  community  in  which  he  lives  is  bad,  does  not 
necessarily  warrant  the  total  rejection  of  the  testimony  of  such  wit- 
ness, except  where  it  is  corroborated  by  other  credible  evidence.  State 
V,  Larson,  659. 
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